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THE  EDITOK'S  PREFACE* 


TO  THE  PRESENT  EDITION. 

The  present  Edition  of  the  justly  celebrated  Treatise  of  the  profound  Feame, 
is  reprinted  verbatim  from  the  Ninth  Edition,  with  the  addition  of  the  Appen- 
dix No.  IX.,  and  of  numerous  references,  in  the  inner  margin,  to  the  passages 
or  sections  of  the  "Original  View  of  Executory  Interests,''  which  constitutes 
the  Second  Volume  of  this  Edition. 

More  than  three  years  ago,  the  Editor  of  the  present  Edition  wrote  an 
Essay  embracing  the  First  Part  of  the  "  Original  View."  He  intended  to 
prefix  this  to  Fearne,  as  an  Introduction;  purposing  to  add  th^  modern 
decisions  upon  Contingent  Remainders  and  Executory  Devises,  in  the  form 
of  notes.  But  when  he  had  abstracted  the  cases  from  the  Reports,  he  found 
it  utterly  impossible  to  attempt,  with  any  prospect  of  success,  to  do  justice  to 
the  subject,  without  writing  a  distinct  Essay  which  should  embody  the  points 
to  be  collected  from  the  cases  stated  in  Fearne,  so  far  as  they  are  directly 
connected  with  the  subject,  as  well  as  the  statements  of  and  the  conclusions 
deducible  from  the  mass  of  later  cases,  and  from  some  earlier  cases  not 
noticed  in  Fearne,  and  relating  to  chattels  personal.  He  has  therefore  added 
an  Original  View  of  Executory  Interests ;  dividing  the  whole  of  it  into 
passages  or  sections,  by  means  of  figures  in  the  inner  margin  thereof ;  and 
then  introducing]^  in  the  inner  margin  of  Fearne,  numerous  references  to 
those  passages  or  sections.  So  that  the  Original  View,  while  it  possesses 
the  advantages  peculiar  to  a  distinct  Essay,  forms,  at  the  same  time,  a  large 
body  of  notes  to  Fearne,  if  the  reader  chooses  first  to  repair  to  Fearne.  Or, 
if  he  prefers  to  resort  to  the  Original  View  in  the  first  instance ;  then,  as  the 
cases  stated  in  Fearne  are  referred  to  in  the  Original  View,  they  will  serve 
as  illustrations  and  authorities  in  support  of  the  definitions,  rules,  and  propo- 
sitions contained  in  the  Original  View.  Or,  if  he  has  not  the  leisure  or 
inclination  to  peruse  the  admirable  Treatise  of  Fearne,  the  ^Original  View 
will  form  a  substitute  for  that  more  lengthy  but  less  comprehensive  work. 
Those  practitioners  who  are  accustomed  to  Fearne,  may  nnd  it  most  con- 
venient first  to  have  recourse  to  Fearne,  and  then  to  consult  the  references  to 
the  Original  View,  contained  in  the  inner  margin  of  Feame.  But  the  Editor 
would  at  any  rate  recommend  the  Student,  and  those  persons  who  may  not 
be  well  acquainted  with  Feame's  Treatise,  to  repair  to  the  Original  View, 
in  the  first  instance,  as  the  shortest  way  of  arriving  at  a  knowledge  of  the 
law  as  it  now  stands. 

To  have  added  452  pages,  in  the  form  of  notes,  to  a  work  which  itself 
only  occupies  569  pages,  would  have  been  very  inconvenient.    And  if  such 

*  See  Preface  to  the  "  Original  View  of  Executory  Interests,*'  in  the  Second 
Volume, 


iv  EDITOR'S  PREFACE. 

notes  had  not  been  repeated  in  different  places,  (as  of  course  they  would  not) 
there  must,  even  upon  that  plan,  have  been  references  to  matter  which  woula 
not  be  found  at  the  bottom  of  the  page,  namely,  to  such  notes  as  were  in- 
serted in  other  places':  and  there  appeared  to  be  no  more  inconvenience  in 
referring  to  the  passages  of  a  distinct  Essay,  than  there  would  have  been  in 
referring  to  notes  inserted  at  the  bottom  of  some  other  page.  But  even  if 
there  were  a  greater  inconvenience, in  this  respect,  in  the  plan  adopted;  still, 
it  is  conceived,  that  it  would  be  far  outweighed  by  the  advantages  which  can 
only  be  obtained  by  a  methodical  and  consecutive  discussion  of  the  several 
points  in  the  learning  of  Executory  Interests. 

In  support  of  the  opinion  above  expressed,  respecting  the  impossibility  of 
doing  justice  to  the  subject  by  the  addition  of  detached  notes,  the  Editor  may 
quote  the  words  of  an  ingenious  and  well  known  Author,  who,  indeed,  has 
even  questioned  the  practicability  of  writing  a  useful  treatise  upon  disposi- 
tions of  real  estate  to  ancestor  and  heirs  in  tail,  or  parent  and  issue,  which 
constitute  some  of  the  topics  of  the  following  Essay. 

**  If  the  mass  of  modern  determinations  (he  observes)  be  not  susceptible  of 
methodical  arrangenient  in  an  original  treatise,  any  attempt  to  engraft  them, 
in  the  shape  of  notes,  on  the  labours  of  a  former  writer,  must  be  yet  more 
hopeless.''* 

Admitting  that  the  mode  of.  editing  the  present  Edition  is  open  to  some 
objection;  still,  the  Editor  humbly  submits,  that  no  other  plan  could  have 
been  adopted  which  would  have  been  less  objectionable,  or  better  calculated 
to  meet  the  peculiar  exigencies  of  the  case.  Whether  that  plan  is  well  exe- 
cuted is  a  distinct  question,  which  he  leaves,  with  the  greatest  diffidence  to 
the  indulgent  consideration  of  the  profession. 

J.  W.  S. 

17,  Lincoln**  Inn  Fields. 


*  Hayes  on  Limitations,  Introd.  p.  28. 


PREFACE 

TO    THE   SEVENTH   EDITION. 
By  CHARLES  BUTLER,  Esa. 

The  First  Edition  of  Mr.  Fearoe's  Essay  on  the  Learnino  of  Contin- 
gent Remainders  and  Executory  Devises,  was  published  in  the  year 
1772,  and  consisted  of  98  pages ;  the  second  was  published  in  1773,  and  con- 
sisted of  178  pages;  the  third  was  published  in  1776,  and  consisted  of  450 
pages :  the  65  first  pages  of  the  first  edition,  the  126  first  pages  of  the  second 
edition,  and  the  298  first  pages  of  the  third  edition,  were  assigned  to  the  sub- 
ject of  Contingent  Remainders ;  the  remaining  pages  of  each  edition  were 
assigned  to  the  subject  of  Executory  Devises. — In  1791,  Mr.  Feame  pub- 
lished in  one  volume,  consisting  of  558  pages,  that  part  of  the  work,  which 
treats  of  Contingent  Remainders.  In  consequence  of  an  expression  which  had 
fallen  from  Lord  Mansfield  on  an  opinion,  which  Mr.  Fearne  had  mentioned, 
in  the  third  edition  of  his  Essay,  to  have  been  delivered  by  his  Lordship, 
when  counsel,  on  the  will,  which  was  the  subject  of  the  case  of  Perrin  v, 
Blake,  Mr.  Fearne  published  the  copies  of  the  opinions  of  his  Lordship,  and 
other  eminent  counsel  on  that  will,  with  a  prefatory  address  to  his  Lordship. 
These  he  re-published  in  1791,  and  inserted  them  in  the  volume  of  his  Essay 
which  he  published  in  that  year.  He  lived  only  to  complete  a  few  pages  of 
the  portion  of  the  work  which  treats  of  Executory  Devises :  those  sheets,  and 
the  remainder  of  the  work,  as  it  stood  in  the  third  edition,  were  edited  by  Mr. 
Powell,  in  1795,  with  copious  notes. — The  volume  published  by  Mr.  Feame 
in  his  life-time,  being  that  part  of  the  work,  which  treats  of  Contingent  Re- 
mainders, and  that  published  after  his  decease,  which  treats  of  Executory 
Devises,  form  the  fourth  edition  of  the  work.  The  first  of  those  volumes  was 
reprinted  in  1801,  and  is  the  fifth  edition  of  that  part  of  it. 

After  Mr.  Feame^s  decease,  Mr.  Mitchell  Shad  well,  who  had  been  his 
pupil,  selected,  from  his  manuscripts,  a  Reading  on  the  Statute  qf  InroU 
ments  ; — Jirguments  in  the  Case  of  General  Stanwix;-rSLnd  a  Collection 
qf  Mr,  Fearne* 8  Professional  Opinions;  and  published  them  in  one  volume, 
under  the  title  of  his  Posthumous  Works.  The  case  of  General  Stanwiz 
arose  from  the  following  circumstances : — The  General  and  his  Daughter,  an 
only  child,  had  sailed,  in  the  same  vessel,  from  Ireland;  the  vessel  was  cast 
away  \  not  a  single  person  on  board  was  saved,  and  there  was  not  the  least 
evidence  whether  the  General  or  his  Daughter  was  the  longer  liver.  The 
personal  representative  of  the  General  was  not  the  same  person  as  the  per- 
sonal representative  of  the  Daughter,  in  case  she  survived  the  father.  Their 
respective  representatives  brought  forward  their  claims  in  the  Court  of  Chan- 
cery:  the  cause  was  heard,  and  the  Court  finding  the  arguments  on  each  side 
equally  ingenious,  and  equally  inconclusive,  recommended  a  compromise,  to 
which  the  several  claimants  agreed.  Mr.  Feame  composed  an  argument  for 
each  of  the  two  claimants;  it  was  merely  a  work  of  amusement.* 


♦  See  Mason  ».  Mason,  1  Meriv.  308. 
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It  is  observable  that  the  Code  de  Napoleon,  (Art.  720, 721  &  722),  provides 
for  such  cases,  by  declaring  (720),  <<  that,  if  two  or  more  persons,  heirs  to  one 
another,  perish  in  the  same  event,  without  its  being  discoverable  which  of 
them  died  first,  the  presumption  of  survivorship  is  to  be  determined  by  the 
circumstances  of  the  case,  and  for  want  of  those,  by  the  circumstances  of  age 
and  sex.  (721)  .If  all  the  persons  shall  be  under  the  age  of  15  years,  the 
eldest  shall  be  presumed  to  have  survived;  if  all  of  them  shall  be  above  the  age 
of  60  years,  the  youngest  shall  be  presumed  to  have  survived ;  if  some  of 
them  shall  be  under  the  age  of  15  years,  and  others  above  the  age  of  60  years, 
the  former  shall  be  presumed  to  have  survived  the  latter.  (722)  If  all  of 
them  shall  be  above  the  age  of  15  years,  and  under  the  age  of  60  years,  the 
males  shall  be  presumed  to  have  survived,  in  case  the  ages  are  equal,  or  the 
difference  in  them  does  not  exceed  one  year.  If  they  are  all  of  the  same  sex, 
that  presumption  of  survivorship  which  regulates  the  succession  in  the  order 
of  nature  shall  be  admitted ;  the  younger,  therefore,  shall,  in  that  case,  be 
presumed  to  have  survived  the  elder." 

The  only  other  work,  with  which  Mr.  Fcarne  favoured  the  public,  is  an 
'*  Historical  Legigraphical  Chart  of  Landed  Property  in  England,  from 
the  time  qfthe  Saxons  to  the  present  sera,  displaying  the  Tenures,  mode  of 
Descent,  and  power  of  Mienaiion  of  Lands  in  England,  at  all  times  dur- 
ing that  periodV  It  is  engraved  and  printed  on  a  broad  sheet,  and  colour- 
ed:— ^it  was  first  published  in  1769,  and  afterwards  in  1791.  A  person 
acquainted  with  the  subject,  or  who  uses  it  as  a  kind  of  Analytical  Table  to 
an  approved  author,  whose  work  he  is  perusing,  will  find  it  a  performance  of 
great  ingenuity  and  most  minute  accuracy. 

A  new  edition  of  both  parts  of  the  work  being  called  for,  the  present  Editor 
undertook  to  furnish  it,  with  some  new  references,  and  some  annotations. 
This  constituted  what  may  be  termed  the  sixth  edition,  though  it  is  in  fact, 
the  fifth  edition  only  of  that  part  of  it,  which  treats  of  Executory  Devises. 

The  text  of  it  was  published  without  the  least  literal  variation.  To  the 
first  and  second  editions,  Mr.  Fearne  prefixed  an  Analytical  Index,  but  omit- 
ted it  in  his  3d  and  4th  editions.  The  Editor  annexed  such  an  Index  to  the 
sixth  edition  : — An  index  also  of  cases  was  prefixed  to  it ;  and  a  table  sub- 
joined to  the  Analytical  Index,  which  showed  the  correspondence  of  the 
pages  of  the  3d,  4th,  and  5th  editions. 

No  work,  perhaps,  on  any  branch  of  science,  affords  a  more  beautiful 
instance  of  analysis :  but  it  is  not  immediately  perceivable  by  any  person,  to 
whom  both  the  subject  and  the  work  are  not  familiar.  This  is  principally 
owing  to  the  want  of  subdivisions  of  the  text.  From  the  want  of  those,  it 
frequently  happens  that  persons,  to  whom  the  subject  or  even  the  work  is 
not  familiar,  and  particularly  students,  to  whom  both  are  new,  pass  inadver- 
tently from  one  position  to  another,  without  observing  the  point  of  their  sepa- 
ration. An  attention  to  it,  however,  is  absolutely  necessary  to  the  under- 
standing of  the  work : — ^to  make  it  more  sensibly  felt,  the  Editor  left  in  the 
text  of  the  fifth  edition,  a  blank  space  of  a  line,  between  each  distinct  propo- 
sition, expressed  in  it,  and  successively  numbered  the  positions,  with  Roman 
numerals,  and  gave  a  reference,  after  the  numeral,  to  a  note,  introduced  at 
the  bottom  of  the  page,  in  which  an  outline  of  the  principle  immediately 
under  discussion  in  the  text,  was  expressed  briefly,  and  as  near  to  Mr. 
Feame's  language  as  possible.  But  the  Editor  found  it  necessary  to  break 
the  first  chapter  into  sections,  on  account  of  the  great  proportion  of  that  chap- 
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ter  which  treats  of  the  rule  in  Shelley's  case.  ■  It  is  introduced,  by  way  of 
exception  from  one  of  the  classes  of  Contingent  Remainders ;  and,  therefore, 
according  to  the  general  system  of  the  arrangement,  would  have  stood  in  a 
secondary  place:  but  the  importance  and  extent  of  the  subject  unavoidably 
make  it  appear  a  principal  position. — An  Appendix  to  it  was  added. 

It  contains  among  other  articles  a  full  report  of  the  case  of  Jones  v.  Morgan, 
so  far  as  respects  the  great  point  in  it,  which  arose  on  the  residuary  devise  in 
the  will  of  General  Morgan.  Several  circumstances  induced  him  to  give  it 
at  length : — the  point,  on  which  the  case  turned,  is  of  great  importance ;  it 
frequently  occurs  in  practice,  and  the  doctrine  upon  it  is  far  from  being  com- 
pletely settled :  the  arguments  in  favour  of  Mrs.  Jones's  claim  were  prepared 
by  Mr.  Fearne,  and  settled  by  Mr.  Booth  with  great  attention ;  without  a 
full  statement  of  the  will,  they  cannot  be  understood,  and  neither  the  cases  in 
the  House  of  Lords,  nor  Mr.  Brown's  collection  of  them,  are  often  found  in 
the  libraries  of  individuals,  which  are  confined  to  books  of  immediate  use. 

The  seventh  edition  of  the  work  is  now  presented  to  the  reader  by  the 
Editor  of  the  last.  The  notes  have  been  carefully  revised,  some  additions  to 
them  made,  and  some  new  notes  inserted.  The  text  and  the  paging  are  the 
same ;  but  sometimes,  when  the  additional  matter  in  the  annotation  exceeded 
the  actual  space,  the  number  of  the  page  is  repeated  on  the  top  of  the  page, 
and  the  number  in  the  margin  denotes  the  word  with  which,  after  this  exten- 
sion, the  new  page  commences.  The  Appendix  has  the  addition  of  a  valu- 
able opinion  given  by  Mr.  Fearne  on  a  case,  which  afterwards  came  before 
the  court  of  King's  Bench,  under  the  name  of  Heneage  v.  Heneage,  and  is 
reported  4  Durn.  and  East,  page  13.  Mr.  Fearne's  opinion  upon  it  will  be 
found  to  coincide  with  that  delivered  by  the  Court.  The  Editor  was  particu- 
larly induced  to  insert  this  opinion,  by  his  having  found  that  the  propriety  of 
the  judicial  decision  on  the  case  was  questioned  by  some  gentlemen  of  great 
eminence  in  the  profession :  He  therefore  thought  it  would  be  acceptable  to 
his  readers,  to  be  informed  of  Mr.  Fearne's  opinion  upon  it. 

In  the  sixth  edition  of  this  work,  it  was  professed  to  give  such  only  of  the 
recent  determinations  as  were  particularly  applicable  to  the  doctrines  dis- 
cussed by  Mr.  Fearne.  A  wish  to  see  all  the  cases  immediately  or  remotely 
feferrible  to  them,  and  to  be  supplied  with  an  ample  index  to  the  work,  hav- 
ing been  generally  expressed,  the  public  has  now  at  the  request  of  the  Editor 
been  furnished  with  both,  by  Mb.  Thomas  Canning,  of  Lincoln's-Inn, 
whose  professional  labours  in  the  last  edition  of  Coke  Littleton,  have  been  so 
favourably  received :  To  this  gentleman  the  present  Edition  is  indebted  for 
all  the  references  and  observations  printed  in  Italics. 

In  page  536,  of  this  edition,  the  reader  will  find  a  note  on  the  doctrine  of 
trusts  for  accumulation,  which  he  will  certainly  consider  an  important  acqui- 
sition to  the  work,  Mr.  Preston  favoured  the  Elditor  with  it,  and  with  his 
leave  to  publish  it. 

Among  the  few  pleasures  attached  to  the  situation  of  an  author,  one  is  that 
of  dedicating  his  work  to  a  person  whom  he  highly  regards  and  esteems,  and 
of  distinguished  eminence  in  their  common  profession.  Of  late,  Eiditors  have, 
without  reprehension,  assumed  this  privilege : — ^To  his  friend  Mr.  Preston, 
the  present  Editor,  therefore,  begs  leave  to  dedicate  his  present  as  he  did  his 
last  labours  on  this  work. 


THE   AUTHOR'S   PREFACE. 


TO    JAMES    BOOTH, 

or  U1«00LN*8.XNN,  EBaUIRI.* 


Sib, 

Your  great  eminence  in  that  branch  of  the  profession  which  the 
subject  of  the  following  sheets  particularly  concerns,  necessarily  makes  the 
sanction  of  your  name  a  considerable  object  of  the  author's  ambition. — ^At 
the  same  time  that  the  partiality  he  experiences  in  the  honour  of  your  inti- 
macy, good  opinion,  and  friendship,  forbids  him  to  descend  into  a  formal 
apology  for  the  freedom  to  which  that  ambition  has  impelled  him,  in  this 
Address ;  which  he  hopes.  Sir,  you  will  accept  as  a  public  testimony  of  his 
unfeigned  respect  for  your  great  professional  character  and  abilities,  and  of 
his  wishes  to  acknowledge  the  particular  obligations  he  is  under  to  your  good 
opinion  and  friendship.  Such  an  indulgence.  Sir,  he  begs  leave  to  assure 
you,  will  be  no  unimportant  addition  to  the  favours  already  felt  by, 

SiK, 

Your  most  respectful. 

Most  obliged,  and 

Obedient  Servant, 

CHARLES  FEARNE. 


*  This  Address  was  originally  prefixed  to  the  Third  Edition  of  the  present  Essaf, 
and  though  the  continuing  it  after  Mr.  Booth's  decease  may  possibly  subject  the  Author 
to  some  imputation  of  vanity,  yet  that  is  a  price  he  willingly  pays  for  the  gratification 
of  preserving  this  public  testimony  of  his  respect  for  that  gentlenuin's  name. 

Note  by  Fearne. 


THE  AUTHOR'S. 


AJ)DRESS  TO  THE  BEADER, 


nxnxsD  TO  thx  fovsth  bditxok. 


UNBXRthe  approtwCioti  with  irbich  lb«  pfofesston  have  hoBoured  the  author's 
attempts,  in  the  former  editions  of  the  Essay  on  Contingent  Remainders  and 
Executory  Devises,  he  is  proud  in  feeUng  Jiimseif  above  the  ca\l  for  any 
apologetic  or  tecommendatory  introduction  to  the  improved  edition  he  is  now 
submitting  to  that  candour,  which  has  already*  afforded  him  so  much  reason 
for  exultation.  ^  He  shall,  therefore,  trouble  his  teaders  with  no  farther  pre- 
fatory address  on  the  present  occasion,  than  just  to  pi^epare  theAi  with  some 
convenient  inibrmation  relative  to  this*  new  raition.  In  respect  to  which  he 
has  to  observe,  first,  that  the  accumulation  of  (what  be  bopes  will*  be  fo.und 
useful)  matter,  since  the  last  publication  of  his  book,  has  expanded  it  into 
two  volumes ;  of  which,  that  now. offered  to  their  attention  embracer  the  doc- 
trineof  Contingent  Remainders,  leaving  the  distinct  iitle  of  Executory  Devises 
for  ttie  entire  subject,  of  the  voluine  which  is  to  follow^  Secondly,  that  the 
variety  of  referaiic^s  in  late  books  to  the  pages  of  the  last  edition  of  the  iBssay, 
has  inauced  the  preservationof  those  (Miges,  so  far  aa  pra^icable,  by  a  mar- 
ffinal  registry  of  them  in  the  present  editjion*  And  though  tfa<^  alterations  now 
introdhioftd  have,  in  spqse-  instances,  prevented  the.  perfect  adherence  t0  this 
plan )  yet  the  author  fatten  himself,  it  is  eflected  ta  a  degree  sufficient  to 
answer  his  end,  of  leading  the  reader,  with  little  trouble,  to  the  places  rsierred 
to  by  the  pages  of  the  third  edition.  And  lastly,  Aat  the  marginal  references 
in  the  ptesent  edition,  to  the  pages  ii}fra  and  9upra^  are  always  to  the  pages 
registered  (from  the  last  edition)  in  the  margin.  The  impossibility  of  fere- 
seeing  in'what  pages  of  the  new  edition  tbe  places  referred  to  in  the  sequel 
would  fall,  left  no  alternative  to  this  mode  in  prospeetive  references ;  arid  to 
have  adopted  a  different  mode  in  the  retrospective  direction,  would  have 
beeh  rather  Inconsistent,  and  productive  of  confusion. 

With  these  observations,  trie  author  cheerfully  commits  himself  to  the 
Reader's  benignity  for  excusing  any  errors  which  have  escaped  the  limits  of 
his  kpowTed^e,  or  the  powers  of  his  attention,  on  a  subject  of  so  much  intri- 
cate and  abstruse  learning  as  that  which  occupies  the  ensuing  sheets.  What- 
ever may  &•  hit  defects  of  ability,  his  industry  clatfos  the  recognition  of  a 
ohtssical  .thesis — Est  quddam  prodire  temtSf  si  n^n  daiur  uftra* 

B 


ANALYSIS   OF   THE   WORK. 


INTRODCCnON. 

Geoeral  divisioB  of  estates,  into  those  which  are  rested,  and  those  which  are 
contingent   -  •  -  -.*  -  •  -  -1 


CHAPTER  THE  FIRST, 

A     COHmiOKlfT     SttULIVDEB      DBFUtBD,     AKD     ITS     SSTBKJX     KIUDS  .  DIS- ' 

TmOUISBVD  •  •  -  •       3 

f  ■• 

I.  Definition  of  a  contingent  remainder  -  -  •  -    -        •      8 
A,  contingent  remain^r  is  a  remainder  limited  so  as  to  depend  on  an  event  or 

conditioa,  which  may  never  happen  or  be  performed,  or  which  may  not  hap- 
pen or  be  performed  till  after  the  determination  of  the  previous  estate  •      8 

II.  There  ase  four  sorts  of  them  •  •  ^-  -  -  -6 

1.  Those,  which  depend  entirely  on  a  contingent  determiQation  of  the  pre- 
ceding estate  itieif        *  *  •  -  -  ,  -  -    t ft. 
'  2.  Those,  where  the  contingency,  on  which  the  remainder  is  to  take  effect, 
is  indep^dent  of  th&  determinalion  of  the  preceding  ettate          *            -  -     8 

3.  Those,  where  the  remainder  is  Rmited  to  take  efl^t  upon  an  event,  which, 
though  it  certainly  must  happen  some  time  or  other,  yet  may  not  httppenr 
till^ifter  the  determination  of  the  particular  estate  -  •  •     '8 

4.  And-  those,  where  b  jremainder  is  Hmited  to  a  person  not  ascertained,  or 

not  in^  being  at  the  time,  when  such  limitation  is  made    •  ^  ^  •      0 

HI.  Contingent  remainders  of  the  first  sent  should  be  distinguiiriied  fiom  ooodi- 

ticNoal  limitations.— ^Differences  between  them        .    -  -         .  -  -9 

IV.\From  the  third  sort  of  contingent  remainders,  those  must  be  excepted*  where 
land  is  limited  to  a  person  for  a  term  of  years,  if  he  shall  so  long  livoy  and  aftar 
his  decease,  to  another,  and  the  term  pf  ^earsis  of  so  long  duration,  that  by 
common  possibility  the  party  cannot  survive  it  -  •   .         *        .    •    20 

V.  And,  from  the  ^urth  class,  of  contingent  remainders,  those  caaes  must  be 
excepted  where  land  is  limited  to  a  person  fi>r  his  life,  and  after  his  decease  to . 
his  heirs,  or  to  the  heirs  of  his  body;  in  such  cases,  by  a  rule  of  law  of  great . 
antiquity,  commonly  called  the  rule  in  Shelley's  case,  the  inheritance  is  held 
to  be  immediately  executed  in  the  ancestor,  and  therefore  not  to  he  in  contin- 
gency or  dupsense    -  •  -  •  ...  •28 
Here  is  considered  the  effect  of  this  rule  on  cases, 
1.  Wbsre  the  estate  of  freehold  lihiited  to  the  ancestor,  is  determinable  on 
an  event  which  nliay  happen  in  his  lifetime         *           -           •            -80 
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Si.  Wfaeie  tlie  Knutetion  tothe  heirs,  or  heir»  of  the  body  of  die  anceilor,  ii 

coBtingiaBt 
B.  Where  the  anoeator's  estate  of  freehold  as  liiniled  to  him  in  tnist  forsome 

other  peisoD)  or  to  aaswer  mytne  fnrticular  purpose 
4.  Where  there  is  a  joint  limitatioii  of  the  freehold  to  sereral,  Miowed  hj 

a  joint  limitfttien  to  them  ofthe  inheritance 
6.  Wliers  the  timitatioo  ofthe  fteehdd  is  to  two  persons,  or  aioiei  success 

siToly,  remainder  to  tfae-heins  of  ilieir 


«7 
40 

52 

58 
60 

66 

71 


ib. 

85 

ih. 
6u  Where  coniingeot  limitations  intervene  between  the  prefcedng  finehold 

and  the'Sttbsequent  ifamtation  to  the  heirs  -  -  «    * 

7.  Where  a  limitation  to  the  wife  for  life,  is  followed  by  a  remainder  to  the 

heirs  ofthe  body  of  husband  and  wife    -  .         i  •  . 

6.  When  the  freehold  results  to  the  ancestor  by  implication  -        . 

9.  Where  the  estate  limited  to  ti^e  ancestor  is  equitable*,  and  the  limitation 
to  his  heirs  carries  the  legal  estate         -  «•        -  .  -  ; 

10;  Whese  the  estate  limited  to  the  ancestor  is  legal*  and  the  estate  limited 
'  to  the  heiis^ts^  equitable  -  .;.'«-• 

11*  Where  the  land,-  ef  which  sudrlimitationa^are  nnide,  is  copyhold 
12.  Whet^  limitations  of  copyhold  land  to  the  heirs  ^f  the  surreodorer  are 

preceded  by  no  limifistion  to'  the  surrroderer-himself    "  •  . 

18.  Where  tberd  is  a  b'mitation  to  a  person^s  heirs  by  one  deed,  and  he  ac 
'  quires  the  freehold  by  another    -  -  -  *  .-   - 

14.  Where  there  is  a  limitation  to  a  person  (br  life  by  one  deed,  and  the  estate 
is  aHerwordB  limited  to  the  heirs  of  his  body,  under  an  execution  of  a 

.  power  of  appomtment  contained  in  that  deed       .  «  .  .    74 

15.  Explanationof  the  expression,  ,<*  words  of  purchdse,''  as  tfistinguished 
fimn  that  of**  words  of  liraUation,"  in  t^  cases  to  which  the  nde  19  Shel- 
ley's case  is  considered  to  apply  -  •  *  .  .         -77 

16.  Bflbot  of  the  wnvds,  ^  hem  male  of  the  body,"  dec.  when  they  operate 

as  words  of  purchase     -/  •'        •  •  •  •  -80 

17.  On  the  supposed  origin  ofthe  rule  io. Shelley's  case     •  •  -88 
IS*  On  the  efl^t  of  the  nile  in  Shelley's  case  on  equitable  liantations,  where 

•^'  they  axe  oootatQed  in  marriage  articlea  •  -*       -^        -M 

P^rtieuTar  examination  of  ^uch  of  these  Timitations  as  seem  to  Ml  under  the    - 
11  Heury  6th,ch.20s  -         .  -'  -      .      •  -  .04 

10.  When  they  are  oontaiaed  iiT  other  instruments  than  marriage  articles^-* 
coosideration  of  a  supposed  difiereode  between  trus^p  executory  and  trusts 
executed  -  •        .--  -  -  -^         -  *  114 

20.  That,  befine  the  judgment- of  the  court  of  Eing'is  Beach  in  Ferria  »• 
Blake,  in  1760,  there  was  no  decided  case  where  a  perfect  legal  limitation 
in  a  deedoir  will  to  the  heirs,  or  the  heirs  of  the  body  in  the  plural  num« 

•  her,  unqualified  by  any  oonoomitent  limitation  to  sons,  daughters  or  chil- 
dren, preeeded  by  a  limitation  ofthe  legal  estate  for  life  to  the  ancestor,  in 
the  same-deed  or  will,  had  been  held  not  to  attach  ia  that  eneestot^  but  to 

go  to  the  heir  by  purchase         -  -  -  •    .        .     .    -.^  148 

2U  Oiecgasion  of  the  propriety  of  thedetemniwtion  ofthe  court  of  King's 

•  Bbnoh,  in  thecaseofPfemn'v.  Blake     -  -  •    .      .  *  .  155 
22.  Disimsion-  c^  the  cases  anterior  to  that  of  Perrin  v.  Blake,  on  limitations 

•  literally  falling  under  the  rule  in  Shelley's  case.  -  -  •         .  •  157 
28.  Disenssiott  of  the  atfgoments  generally,  used  in  support  of  the  detenntna- 

•  tioB  of  the  court  of  King's  Benchy  in  the  case  of  Perrin  a.  Blake  «  -160 
24.  Discttssmir  of  the-cases  subsequent  to  that  of  Perrin  v.  Blake,  on  Itmita- 

•  tions  literally  Ming  within  the  rule  in  Shelley's  case     -  -  •  178 
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86.  BSkA  of  the  rale  in  SfaelkyV  0Me»Vlme  there  k  m  UmiM^km  toithi 
ancestor  for  his  life,  aad  a*  subsequent  limitatioo  to  the  heir  of  hie  bo^»  in 
the  wngwiar  numhMy  wilheut  words  of  Httitrtien^  yipewidded       •,  «  178 

d6.  Effect  of  the  rule  ia  ShelkyVaBsei  whers,  after  a  iimilitfisir  to  the 
ancestor  fi>lr.lifet  and  «  enhsequent*  limiiatioii  to  t^  hehn  of  hie  body,  iJl 
the  plural  number,  words  of  liinitation  axe  sopendded    •  •        '    •  181 

97.  Pxeseat  extent  and  (HPeva&enee  ef  ihe  rule  in  SttwUey'a  case.  In  the  eon*  - 

MructioD  of  limitations  contained  m  deeds  and  marriafe  aftaoftes  -  185 

28.  'Prteent  extent  and  prefaiefioe.of  the  I'ule  ia  Shdiley's  oase»  in  the  eon*    . 
.   stxjLictioo  of  limitations  contained  in^ls ;    eentiments  oathis  point,  of  -  186 
.    fiir  \^iffiam  Bladoitofie       ;•  -  .  .  .  .187 

Mr.  Hargra?e  •  •  -  •  •  •  •  ^  188 

Mr.  Butler     -       -    .      -.  .         .  .  ...  •  •  189 

Lord  lligidow  >  •    .       •         '  •  •  -  '         ♦  IM 

And  of  tb^  AuthcHT     .       ^    .  .  ...  .  .  301, 

VI.  1«  From  the^barth  olassof  contingent  remninders,  those.shonld  be  escoepled 
.  where  a  devise  to  the  heir  special  of  a  person  living  has  been  held  a'stiffi- 
•  cient  dtetgnplion  of  the  person  fiir  the  tewajader  to  vest,  n0twidistandi&g 
.  the  geneval  ruk^  fteme  eti  Amru  mmniU  -  «  .         «  •  1209 

3.  Observation  on  the.  supposed  tieesnsity,  that,  under  a  linuiatieii  to  the 
^fieita  male  ^  a  person  ^Dperating  as  words^f^ttrchaae)  the  perabtt  talung 
under  that  description  must  be  general  .heir,  as- well  atfmalrheit  -218 

VIL  1.  Theunoertaiflty  which  makes  a  vemainder  contingent^  is  not  thb  onoerw 
tainty  fifils  ever  talcing  effect  itt^pooecsoion.  Bet  its  being  oiigiaally  4iaul)ed  on 
.    a  dubious  event,  or  to  a  dubious  person,  aiid  the  event  or  the  person's^  being 
yet  in  suspense        -  --•  •  -  .  •  216 

2.  Application  of  this  d6ctiii|e  to  the  uAoal  iindtatioii  fo  tr«istees  for  pieserv* 
iog  contingent  remainders         -  •  •        .     •-  •  .  217 

Vin.  The  e^et  of  contingent  remainders. intervening  between  the  paxticukif 
estate  and  the  remainders  over,  in  making  them  contingedtiov  opt: 

1.  Wheie  such  contingent  renunnders  are  in  fiseaiB^ile     •  «  «  222 

2.  Where  they  are  not  in  fee  simple     ^    «        -   •  •  •  «  225 

IX.  Where  estates  are  subjected  to  a  general  power  of  appouitfiiflnt,  the  power 
does  not  suspend  the  e&ct  of  the  limitBtions  slibjeot  to  it,  but  the  limitatkiiia 

-  vest  subject  to  be  divested  by  a  subsequent  execution  of  the  poorer    •  •  -  226 

X.  Here,  Ihose'ceses  ooite  for  considBration^  itheee  a  conditioB  amiesed  to  a  pre* 
ceding  estate  is,  orieno^  to  beconeidefed  as.  a  conditioa  pveoedent  to  give 
effect  to  the  ulterior  limitations  ......  288 

1.  limitations  after  a  pieoeding  estate,' wUch  is  made  t^  depend  cp  a  con- 

.  tingency  that  never  takes  eifect  .^     ~       •  «        «  .  .  284 

2,  Limitations  over  upon  a  conditional  contingent  determination  of  a  |Me* 
-eeding^  estate  where  such  preceding  estate  never  takes  efieet        •  •  287 

8.  Umitalionsover  upon  the  determtnatiDn  of  <t  preceding  estate  fay  a  con- 
tingency, which;  timugh  Aich  preceding  estate  takes  eSScU  never  happens  288 
*     Instances  in  virfaieh  a  remainder  is  limited  in  words  which  appasently,  but 
not  in  reality,  import  a  contingency ;  either  beoaueethey  mesano  more 
•      ^        than  would  be  implied  without  thenvor  becavse  they  do  not  amount  to 
a  cooditkMi  pieoedent,  bnt  only  denote -the  time  when  they  are  to  vest 
in  possession  -  •  *  «  *    '     .  *  *  ^^1- 

Inatanoee  vrhere  the -contingency,  upon  which  an  estete  is  liaaited,  bee 
been  considered  as  a  condition  subsequent,  not  precedent;  atid  the  estate 
hem  thecefore  been  held  to  be  hnssediately  vested,  salijectno  be  devested' 
by  the  condki€fla»  when  it  happens      -  •    .       •-  •  -247 
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CHAPTER  TH£  second. 

-  •  .       •  * 

•X'TU  HATUBB  OF  THX  CplfTIllOSirCT  UPON   WHICH   A   HXHAIHBn    MAV  BH,    . 

itimnrxD  •.        "         "-  -248 

I.  ObJMlioB  to  the  kgkilvalifiU^  of  a  remainder  Mm  its 'being  limited  on  «  ooo* 
tingeaoy  depanfing  on  ai^  illegal  event      ^    -^  «  *.         «  «  249 

IL  (£  from  tiie  remote  possibility  on  which  it  is  limited  »     *    •    «  .         «  2M 

in.  Or  because  the  condition  on  nHiich  it  is  limited  is  repugnant  to  some  rule  of 
law,  or  oontrariant  in  itself»  or  inconsiitont  with  the  quality  ^r  nature  o[  the 
preceding  estate       .     '      .  .  .  •  .  •  •  262 

I  v.  Observatioti  on  the  rule  of  law,  that  certain  incidents  and  qualities  are  so 
annexed  to  and  inherent  in  certain  estated,  as  to  be  Incapable  of  being  restrained 
or  prohibited  by  any  proviso^  condition  or  limitation,  such  as  the  right  of  a 

.  tenant  hi  tail  to  levy  a  fine  or  suffer  k  recovery  -  •  *  -  266 

V.  On  the  distinction  between  those  cases  where,  upon  the  happening  of  an 
event,  an  estate  previously  limited  li,-  before  its  natural  expiration,  made  to 
cease,  and  those  when,  upon  tbehappening  of  an  event,  a  remainder  is  to  v^ 
in  the  party,  1>ut  not  to  be  executed,  in  possession  till  the  expiration  of  tho 
estate  first  limited  -  -.  -  •  ,-  -  -262 

VI.  On  the  eflbct  of  a  timitation  to  the  grantee  ot  devtsite  of  a  partionlar  estate, 

*  -wh{chenlai^:e8it,  onagiven  event,  toa  jprsater  estate  -  -  •  2tf4 

Yn«  On  the  dutincti<m  beh^een  those  cases  where  a  subsequent  estate  at  common 
law  is  limited  to  take  efiect  upon  a  condition  whiqh  is  to  defeat  the  preceding 
estate,  and  those  cases,  where  the  preceding  estate  isjimited,  subject  to  a  cpa-  . 
ditfoni  but  the  remainder  is  limited  without  any  relation  to  of  dependence  upon 
that  condition  -  -  -  ...  .  .  270 

Yin*  On  the  linutatiDn  of  ahiftbig  or  saoondaryiises.ia  sarrendors  of  copyhold 
estates'         .........  276 

IX*  Obsurvatiops on  Hmilations of  a  parfioHlar  estaleto^i.pennih  with  aeondi* 
tion,  that  on  a  given  ev^t  he  shall  have  a.grsater  estate        -  -  -  279 

'•         "  ♦   •    '     ■ 

CHAFFER  THE  THIRD. 

ON  TRB  wnATu  mmoamAMY  to  snresr  a  ooimmBiiT  BUAixn: 


L  It  is  a  geaeml  rule  that,  whenever  an  estate  inxsontiBgent  fenaaoider  amounts    . 

to  a  freehold,  some  ves^  estate  of  freehold  must  preoode  it^  r  •-  *  281 

n.  Whether  th^estatos  arise  on  liautations  of  UM,  ot  are^aeeoted  in  possession 

at  common  law  •  -.        -  ..•  .  264 

III.  But  tbera.  d^es.  noi  appear  to  be  any  necessity  for  a  preceding  freehoid  to^    . 

suMwrt  aconUagent  remainder  &>r  years  •    •  . «     ,      •  .        »  •  286 

rV.  It  is  sufficient  for  the  preservation  of  a  contingent  remainder,  that  there  sub* 

sists  a  right  taUie  preoailKng  estate  at  the  time  the.  remainder  riionld  vest,  pro* 

videdsifebr^tbear^lUofeBtry,  and  not  a  right  of  action  .».  -286 

V.  But  it  must  be  a  presant  right,  and  actually  existing  when  the  eontSngeoey 
happens  •  •  •  •  ...'...  2Bf 

VI.  Whora  the  estates  are  limited  by  way  of  uae,  and  «pb  afici^i'wards  divisstediind 
.  lamed  to  a  right,  it  has  been  held  requisite  tathe  execution  of  the  suhssqoent 

contingeiit  iises,tkat'^ilher  the  ceafne  flM  nee  under  soma  preceding  vested  usd, 
or  that  thaleofftes  or  their  heirs  should  enter  in  order  to  rev^  the  estates;  bsA. 
diis  doctrine  should  not  be  hastily  admitted    •  -  -  *  *  *^ 
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Ptfe 
Vn.  The  estate  supportiDg,  and  the  jfemainder  sapported,  should  both  be  created 
by  the  same  deed  or  instruinent        •'  -  ...  >.    .        •  902 

VIII.  3ut,  when  the  legal  fee  is  devised  to  or  vested  io  trustees  in  trutft,  there  is 
no  necessity  fi>r  any  preceding  particular  estate  of  freehold  to  support  contin- 
gent liinitatiohs        ••        ••  -'-  -.*-  -  ^^ 

IX.  If  rent  were  granted  to  A.  for  the  life  of  another,  with  remainder  over,  though 
the  grantee  die  during  the  life  of  the  cuHd  que  me,  yet  inasmuch  as  the  terre> 
tenant  during  this  timd  holds  the  land  disohair^ed,  it  has  been  held  ^sufficient  to 
support  the  remainder  -   '        -  -  -  ^  .     •      •  8(|5 

r 

CHA1»TER  THE  FOURTH! 

t  ,  .  .  r 

OF  tHB  TPIE   WHEN   A   CONTINGENT  EEMAINDIBS   SHOULD   VEST. 

I«  It  is  necessary  that  some  preceding  freehold  estate .  should  subsist  and  endure 
until  the  time  when  the  contingent  remainder  vests     -  r  -  -  307 

II.  But  the  j'emaiDder  may  be  so  limited  as  not  to  vest  till  the  very  instant  at 
which  the  preceding  estate  determines  -  -  -.-  -310 

III.  Wherever  a  preceding  estate  is  in  several  persons  in  common  or  in  severalty, 
<  a  remainder  limited  upon  it  in  contingency  may  fail  as  to  one  part,  and  take 

efiect  as  to-  another,  as  the  particular  tenant  of  one  part  may  die  before  the  cen-     - 
tincency,  and  the  particular  tenant  of  another  part  may  survive  it    '  -  -   .  t&. 

rV.  Where  a  contingent  remainder  is  limited  to  the  use  of  several,  who  do  pot    . 
all  become  capable  at  the  same  time,  notwithstanding  it  vests  in  the  person  first 
becoming  capable,  yet  it  shalfdivest  as  to  the  proportions  of  the  persons  after- 
wards becoming  capable,  before  the  determination  of  the  preceding  estate         -  312 

CHAPTER  THE  FIFTH. 

HOW  CONHNOBNT  REM^NDSES  Alts  DEflTBOnv,  OE  ntBTBIfTEO  TAKING  EFTBCT. 

I.  Every  such  determinaticMi  of. the  preceding  estate  before  the  contingency 
happens  as  leaves  no  right  of  entry,  must  effisctually  destroy  the  contingent 
-.    remainder  depending  upon  it  -  ...  .   .         •  .  316 

li.^  As  the  ferfeiture  or  surrender  of  the  tenant  fer  life  of  a  freehold  estate  '817 

III.  The  surrender  of  a  copyhold  will  not  destroy  a  eontingent  reraahider  -  319 

IV.  But,  if  copyhold  land  be  surrendered  to  the  use  of  a  person. during  his  life, 
remainder  in  contingency,  and  the  tenant  fer  life  die  befeie  the  cdntingeacy 
happens,  the  remainder  fails  -  •  -  -  .  »  .  320 

V.  Cestvi  que  trutty  for  Hfe  cannot  by  feoffinent,  or  other  conveyance,  destroy  a 
contingent  remainder  ....  .  .  .  .  .  321 

VK  If  there  be  tenant  for  life,  with  a  contingent  remainder  thereon  depending,  a 
bargain  and  sale,  or  lease  and  release  by  him,  will  not  destroy  the  contingent 
remainder  *-  ....     -  ^  ..       ..  .  .  ;    n^ 

VII.  Some  i^cts  by  tenant  fer  life,  though  they  give  a  remainder-man  title  to  enter 
fer  a  forfeiture,  yet  do  not  destroy  a  contingent  remainder,  unless  advantage  is    * 
taken  of  the  forfeiture  by  any  subsequent  vested  remaindeor-man         -  -  823 

VIII.  Whether  a  contingent  remainder  is  created  by  a  conveyance  at  common 
law,  or  limited  by  way  of  uscj  the  same  rule  holds  in  respect  to  its  capacity  of 
being  destroyed      ^  •  -  -  ^  -  ..  3M 

IX«  Tbs  legal  subjection  of  contingent  remainders  to  the  power  of  the  preeedibg 
tenant  of  the  freehold  has  introduced  the  estate  and  trust  usually  inserted  in 
deeds  and  wills  for  preserving  contingent  remainders    .    •  -     .        -    .  325 
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X,  If  tnifltaeQ  iqr  ptesemiig  oootiogeoit  t&Baamd^ts  join  in  a  oonyeyanoe  to  de» 

•troy  them,  a  court  of  equity  will  eonsideir  it  a  breach  of  tniflt  -  -  826 

XL  But  it  10  no  braaeh  of  trust  in  a  tenant  for  life  bimself  to  destroy  them         -  329 

XII.  Andy  under  particular  drcumstanoBS,  courts  of  equity  bare  directed  trustees 

to  concur  in  the  destruction  of  contingent  remainders  •  <  -  -  881 

XIII.  Yet  equity  ysews  the  destructioD  of  contingent  remainders,  by  tenant  for 

life  in  the  light  of  a  wrong,  or  tort,  which  it  is  anxious  to  pre? eiit      •  •  887 

XIV.  The  alteration  in  the  particular  eoiate  which  will  destroy  a  contingent  re-    . 
mainder  roust  amount  to  an  alteration  in  its  quantity  ....  .  838 

XV.  Where  the  union  or  coalition  of  the  particular  estate  and  the  inheritance^ 
(except  the  circumstance  of  its.  being  created  by,  or  artaiog,  under,  the  same 
instrument  or  deed  as  the  particular  estate,)  happens  by  the  conveyance  or  act 
of  the  parlies,  the  intermediate  contingent  remainders-  depending,  on  such  par- 
ticular estate  are  destroyed  •    .  -  -     •       -  -'  -  ^  840 

XVI.  Where  the  descent  of  the  inheritance  is  immediate  from  the  person  by 
-whose  will  the  particular  estate  and  contingent  remainders  are  limited,  the  de^ 

scent  of  the  inheritance  does  not  fnerge  the  contingent  remainders  i  but,  where 
those  estates  are  not  created  by  the  will  of  the  ancestor,  from  whom  the  iohmt-  - 
ance  de&cends  on  the  particular  estate,,  the  descent  merges  the  contingent  re- 
mainders     -  -  -  .  -s!       .     -         .   -  -  -         .    •  34J 

XVII.  Where  a  particular  estate  is  limited  with  a'  contingent  remainder  over,  and 
afterwards  the  inheritance  is  subjoined  to  the  particular  estate  by  the  same  con- 
veyance, the  contingent  remaincter  is, generally  speaking,  hot  destroyed;  where 
the  accession  of  the  inheritance  is  by  a  conveyance,  accident  or  circumstance, 
distinct  from  that  conveyance  which  created  the  particular  estate,  thecontin- 

jzent  remainder  is j  generally  speaking,  destroyed       -      ;      .  .  .  345 

XVIII.  On  the  effect  of  a  feoffmait  upon  condition,  by  a  tenant  for  life,  in  de- 
stroying contingent  remainders         -  • .  -  -  -  .  849 


^CHAPTER  THE  SIXTH. 

•    ••  ^  .  ■       "  -       ■    ' 

oTBsa  PROPntTZBs  OF  GoimiioBirr  BsxAiNnnts* 

■  > 
I. .  Where  a  remainder,  of  inheritance  is  limited  in  contingency  by  way  of  use,  or 

by  devise,  the  inheritance  in  the  meantime,  if  not  otherwise  disposed  pf,  ren 

mains  in  the  grantor  and  his  heirs,  or  in  the  heirs  of  the  testator  until  the.  con-, 
.  tingency  happens  to  take  it  out  of  them  .,     /     •  .  .  ,  Z61 

II.  On  the  eSSsci  of  a  devise  of  lands  to  trusses  and  jtbe  stlrvivor  of  them,  and 

the  heirs  of  the  survivor  in  trust  to  sell,        • .  -  -    '        -  .  •  857 

in.  The  inheritance  continues  in  the  grantor^  when  a  contingent  remaindei^  of 

inheritance  is  created  in  conveyances  at  common  law  .         -  .  «  859 

IV.  A  contingent  remainder  of  inheritance  i$  transmissible  to  the  heirs  of  the 
person  to  whom  it  is  limited,  if  such  .person  chance  to  die  before  the  ccmtin- 
gency  happens,  except  the  existence  of  the  devisee  of  the  contingent  interest  at 
soine  particular  time,  may  by  implication  enter  and  make  a  part  of  the  contin-   . 
gency  itself,  upon  which  such  interest  is  intended  to  ttJce  effect  -  -  864 

V.  A  contingent  remainder  may  before  it  vests  be  passed  by  fine  by  way  of  estop- 
pel, so  as  to  bind  the  interest  whicly  shall  afterwards  accrue  by  ^  conting^cy  865 

VI.  Contiligent  remainderer  appear  formerly  to  have  been  held  not  devisable  by 
the  person  entitled  thereto;  but  recent  determinations,  particularly  Doe  e. 
Jones,  1  Blade.  Bep.  Com..  PI.  80,  seem  to  have  established  the  power  of  testa- 
mentary disposition  of  ocmtingent  and  executory  estates  and  possibilities,  accom- 
panied witii  an  interest;  and  of  such  as  would  be  descendiUb  to  the  heir  of  the 


xri  ANALYSIS  OF  THE  WCHOL 

ohg&ci'nf' Hun  dying  heUvn^  tbe  c*iiiingwirj  er  09ml  oa  wkMi  tk»  fmiling  or 
•cqaisitioQ  of  the  eilale  depooded      *  *  •  •  •  -  M6 

VU.  A  fee  6<wiot»  at  eoraraoD  law,  be  Booanled  upon  a  fa,  yat  two  or  mofo 
aetamt  caol6ngiaiA  feea  may  be  liinitad  as  aubititiilea  or  altaraalivai  otif^Sbr  the 
other  -  -  .  •  •  ,  .  -  .  «72 


EXECUTORY    DEVISES. 


CHAPTER  ThE  FIRST. 

▲N  BXSCirrOBT  BBVISa  PBFnTBl),  AKB  XTS  BBYBBAL  BIIVOS  DlfTllietlfBBD. 

•    1  '  .  . 

I.  An  executory  deviap.is  strictly  9ucb  a  limitation  of  a  future  esti^  ot  interest  in 
lancb  or  chattels,  though  in  the  case  of  chattels  personal,  it  ia  more  properly  an 
executory  bequest,  as  the,  law  admits  in  the  case  of  i^  will,  duHigh.  contrary  to 

the  rules  of  limitation  in  conveyances  at  common  (aw    .       «  \        •      ^-    881-5 

II.  If  a  particular  ,ealateP'of:  freehold  is  first  devised,  capable  in  its  own  nature  of 
supporting  a  remaindetf  followed  by  a  limitation,  which  is  not  immediately 
ccmnectedwith^  or  does  not  immediately  commence  frqm,  the  expiration  of  the 
particular  esUite  of  freehold,  the  latter  limitation  is  incapable  of  taking  eSect 
as  a  remaindexi  but  may,  operate  as  an  executory  devise,  if  confined  to  the  re- 
quisite limits  of  time  -  -  -  -  -  -  -  397 

in.  Executory  devises  have  generally  been  distinguished  into  three  kinds,  two 
relative  to  real^  and  the  thi^  relative  to  personal  estate  only ;  the  first  sort  is, 
where  the  devisor  departs  with  the  whole  fee  simple,  but,  upon  some  contin- 
gency, qualifies  lliat  disposition,  and  limits  an  estate  on  that  contingency.  The 
second  is,  where,  the  devisor  does  not  depart  with  the  immediate  fee,  but  per- 
mits it  to  descend  to  his  iMnr,  and  on  the  happening  of  A  Tuture  event  devises 
it  to  another  person  -  -  -.-  *.  -  •  390 

IV.  The  third  sort  of  executory  devises,  comprising  all  that  relates  tt>  chattels,  is, 
where  a  t^nn$  or  any  personal  estate,  is- bequeathed  to  one  for  life,  or  other- 
wise, and  alter  the  decease  bf  the  devtsee  or  legatee  for  life,  or  sotne  other  con- 
tingency or  period,  is  given  over  to  another  person  -  '  -^  •  -  401 

v.  CNbeervations  on  some  circumstances  reiative  to  the  decree  or  quality  of  the 
property  acquired  by  persons  taking  a  limited  or  restricted  interest  for  life  in 
chattislB,  under  testam^tary  dispositions  or  limitations  of  trusts         *>  -  .497 

C&APTER  THE  SECOND. 

>  .*  • 

I 

GBHBBAX*  <iUAZ.IXIBS  OF  BXBOUVOBT  DBVISBS« 


U  An  executory  deviea  diSen  from  a  contingent  lemainder  s  1st.  Becauae  an 
executory  devi^  is  admitted  only  in  last  willff  and  testameota;  3dly,  Beoaiiae 
an  executory  devise  respects  pers(»uil  estates  as  well  as  real ;  3dly»  BeeaMse 
an  aiaoutory  devise  requires  no  prsoeding  estate  to  support  it ;  4thly.  Bacauaa, 
whan  any  eptata  pvaoades  an  aaaeutofy  devise*  it  ia  oot-naeqisary  that  tbaeapa* 
cutory  devwf  should  vast,  when  audi  pceQediiig  estatei  determina* ;  and  ^tbly* 
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(whibk  is^opiiMderBd  to  be  tbd  fi«ftt«pi^  gwentinl  difimboe,)  becfttw  «a  eab- 
eutory  devise  ^cannot  be  preroiiled,  or  deetvoyed  by  Miy  allemtion  whatMever 
iD  the  eatalBy  out  of  wbtcb*  or  after  wbieh  it  is  limited  *  ^    <        •         -  •  416 

II.  ^bBanplificatiob  of  tte  lart  positioii  by.tbe  caae  of  a  limitation  to  ^•:fii  iee> 
aimple,  and  if  Ushoald  die  without  issub,  livii^  W^  to  W»  andkkl  heira^  in 
tbis  caaoy  31  cannot  bar  the  tibiitatioii  over  to  TF.     •  -     -   •  •         ,    .  419 

III.  BxeCQtory  ^iaee  or  bequests  in  diattels  arerequaily  secure  as  on  real  es^ 
fates,  against  the  disposition  of  the  first  devisees  or  legatees  -  •    •        •^  421 

IV.  Butm  rrieaso,  from  the  persoq. decidedly  entitled  to  the  fiiture  exeeulory  intje- 
rOsty  to  the  first  taker  entitled  to  awi^in  the  possession  of  tin  antecedent  iimitod 
intsiest,  will  discharge  that  future  executory  intmst  -.'...  ^^  ib. 

V.  A  jrecervery  by  a  tenant  in '  fee-simple  will  not  bar  an  executory^  Hmitatiott 
subsequently  limited ;  but,  when  ane^tetairis  first  limited,  and  then  an'exe6«i^. 
tory  or  ooR<fitional  limitation  is  made  upon^that^  estate,  a  reitovesry  suffered  by    ** 
the  tenant  in  tait  will  bar'so^h  e^teoutory  or  cdnditional  limitation      •       \  -*  423 

VI.  And  this  privilege  of  exeoutory  ^visest  wliicfa  exempts  .them  from'  being 
barred  or  destroyed,  is  t^  foundation  of  an  invariable  rule,  that  the  contingency 
on  which  an  estate  of  this  sort  is.  permitled  to  take  effect  is  such  as  must  bapn    ' 
pen  within  a  short  spi&oe  of  tinwi  such  as  a  life  in  being,  and  a  few  years  after  429 

CHAPTER  THE  THIRD. 

1  *  •  " 

OFJEXSCUTORY  «E8T^^kS  LUUTVD  UfON  ▲  TAXLVUM  OF  HBIR8   OX   IS8VE. 

J. 

I.  Whererver  an  eMCUtory  devise  iBlioiited  to  take  effect  after  a  dying  without 
heirs»  or  without  issue,  sulgect  to  no  othei;'  restriotiody  the  limitation,  is  void     -  444 

II.  And  the  like  mle  holds  in  the  limitation  of  a  term. or  personal  estate  •  460 

III.  The  limitatioo^f  a  personal  estate  to  one  in  tail  .vests  the  whole 'in  him        -  463 
IV^  But,  though  a  devise  over  a{ler  a  dying  without  heirs,  is  in  g^ieral  void, 

this  rule  ie  not  without  ezcseption;  fox  if  the  person  to.  whom  the  limitation, 
over  is  made  be  a  relation  of,  and  oapabl^  of  being  collateral  heir  to,  tbe  first 
devisee,  the 'fint  devisee  takes. only  an  estate  tail    .    -     .       *■  -  •  469 

V*  And  if  a  devise  to  4ine~aiid  his  heirs  be  followed  by  an  executory  devi9d  over,  . 
limited  to  take  place  on  an  event  which  must  bappen  withih  the  compass  of  a  . 
life  in  beiiig«ihet:executory  devise  over  ie.  good  •  >  •  -  466 

VI.  And,  on  the  s«ime  principli^  wheie  tbe.  dying  without  issue  is  restmined  to 

the  period  of  a  life  .in  bei^gy  an.e|»cutory  devise  limited  thereon  wiU  be  good     ib^ . 

VII.  In  these  instances,  an  executory  deviw  of  a  term,  i^id  the  limitations  of  tbe  . 
trusts  of  a  term,  are  governed -by  t^  same  rules    ^   ^     .      •    •     ^ '^    ^       •470 

VIII.  By  the  forcing  principle,  an  executory  devise  over  to  take  efiect  on  the  . 
decease  of  the  first  devisee  wkhout  issue  is  good»  if  tbe  dying  without  issue^ 
ocmfined  to  the  coropaaa  of  21  years  after  tjSe  period  of  a  life  in  being    .         -  ib, 

IX.  In  executory  devises  of  terms  for  years  or  other  personal  estates,  the  court 
of  Chancery  hae  very  much  inclined  to  lay  hold  of  any  svords  in  the  will  to     - 

.  tie  op  the  .generality  of  the  expression  of  dfing  wit  haul  ustie,  and  confine  it. 
to  dying  without  issue  living  at  the  time  of  the  person's  decease  -        ,    •471 

X.  But  in  thbeiie  of  a  real  estala»  it  seems,  the  cdostruction  is  {generally  ^er« 
wise  •  -, -/  •      -r     •        •    •   s         -.    •        •  -  -  476 

XI.  In  cntea  of  personal  estates^  where  such  restrictive  durcumstances  as  have 
been  mentioned  appear,  it  matters  not  whetberihe  term  or  otfier  personal  estate 
be  limited  to  the  first  devisee  or  legatee  indefinitely,  or  fbr  life  expressly,  or  to 
him  and  his  heirs,  or  the  heirs  of  his  body,  or  to  his  issue  or  children,  as  the 
restriction  is  equally  valid  under  any  of  these  Giroumstances,  and  giv^  effect 

to  the  timitftti4?n  over  •  ^        .    .       -  -  •  -    .  .     -  478 

-'  -       .  C  • 
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XII.  And  %u  the  constnietion  <»f  these  oaeeft  the  genenl  nde  ap|»in  to  be,  thett 
although  in  the  liinttatibD  ef  pertonal  eelatBi  after  a  dying  without  iiMue,  the 
wards  "*  dying  without  toue''  shall  Aot,  without  the  eoHcurreooe  of  any  other 
eiroamstaoce  of  intentiony  signify  a  dying.wkhout  issue' then. living,  «feD 
though  the  ^iMionis  ia  the  nature  pf  an^  estate  tail  by  iniplicalioD  only » ^et 
on  the  other  hand  -they  shall  not,  where  there  -is.  any  other  eircvonBtanoe  of 
intentieo,  impoM  an  indefinhe  failare  of  lasue,  even  thoc^h  the  iimitatioa  is  ia 
the  nature  of  sn  express  esti^e  tail    •  *         r-  *  -  •  ,       •  -  478 

Xllf.  With  .respect  to  the  validity  of  the  Kaiitation  over,  it  is  the jiame  thing  i^ 
devisee  of  personal  estate  whether  the  first  devise  be  to  one  for- life  escpressly, 
and  if  he  die  without  issue,  remainder  over;  or  to  ooe  indefinitely, and  »  heche  • 
without  issue,  remainder  over.— If  these  be  any  differenoe  in  the  cases,  it  may 
be,  that  though  in^the  latter  case,  where  there  are  Ba.restrictive  circomstanoes 
to  confine  it  ta  a  devise  without  issoe.  then  living,  the  whole  vests  in  the  first 
devisee,  yet  in  the  former,  it  might,  perhsp»,  in  sonie  instances  at  least,  be  con- 
sidered as  returning  to  the  executors  or  personal  representatives  of  the  testator,  . 
ailer  the  d^th  of  the  tenant  for  life  -        -    "^        •  --.       •  486 

XIV.  Though  an  exe(9itory  devise  tn  tail  or  in  fee  to  one  in  esse  after  a  dying 
without  issue  is  void,  yet  an  executory  devise  for. life  %»  one  in  esse,  to  takje.. 
place  aft^r  a  dying  without  issue,  tnay  be  good  ....  488 

CHAPTER  THE  FOURTH. 

OF   OTHXR   MATTERS  B^LATIire   TO   XXSCtTTOBIT  DJEVISSS. 

I.  If  a  term  be  devised  to  one  for  life,  and  afterwards  to  the  h^rs  of  his  body, 

these  words  are  generally  words  of  limitation,  and  the  whole  vests  in  the  first 

*  taker;  but  if  there  appears  any  ofher  circumstance  or  clause  in  the  win,  to 

show  the  intention  that  these  words  should  be- words  of  purchase,  and  not  of 

limitation,  the  ancestor  takes  for  Kfo  only,  and  his  heir  will  take  by  purchase    400 

IK'  An  executory  devise  to  a  person  not  tn  «9#e,  if  confined  to  take  «fiect  within 
the  limits  before  expressed,  is  now  held  to  be  good    •  ...  •  495 

III.  Limitations  of*  an  estate  jwr  auter  vie^  in  such  a  manner  as  would  give  an 
estate  tail  in  laDds  of  inheritance,  do  not  confer  anf  estate*  tail  properly  so 
called,  or  operate  by  way  of  executory  devise,  hut  conveys  to  the  party  an 
cisrate  of  freehold  descendible  to  the  heirs  of  his  body;  and  a  limitation  ovar, 
to  fake  efibct  on  failure  of  such  heirs,  is  a  good  remainder.  Any  person  entitied 
for  the  time  beitig  under  the  first  limitation,  may  dispose  bf  the  whole,  and  bar 
both  the  ia^ue  and  the  remainders  over  by  deed,  surrender,  Oi'even  articles; 
if  he  make  no  such  disposition  of  the  land,  the  person  in  remainder  will  be 
entitled  tp  it  on  the  expiration  of  the  first  estate  •  -  •  .  ift. 

IV.  Any  limitation  in  foture,  or  by  way  of  remainders,  of  lands  of  inheritance, 
which  in  iis  nature  tends  to  a  perpetuity,  even  although  there  be  a^  preceding 
vested  freehold,  40  as  to  take  it  out  6f;the  description  of  an  executoify  devise, 

is  by  our  courts  considered  void  in  its  oreati<m  -.  •      '      -  -  M2 

y.  Whenever  one  limitation  of  a  deviae  is  taken  to  be  executory,  aU  subsequent   - 

limiialions  must  likewise  be  so  taken  *  -        -    -  •  •  -  M8 

VL  .  Notwithstanding  the  role  that,  if  one  limitation  be  executory,  every  sabs^  • 
quent  one  rouiit  be  so  likewise;  yet  a  preceding  executory  limitation  may  be; 
uncertain  and  contingent,  when  a  slibsequ^it  timitatton,  though  it  be  to  take 
effiK^t  in  future,  may  not  belincertaiQ  or  yjonditional  (otherwise  than  jn  ve^^  . 
of  the  possibility  of  its  expiration  before  the  former  vests  or  fails,)  but  may  be 
so  limited  as  to  take  efibct  either  in  deftiuU  of  the  preceding  iimitatioii.takmg 
eflfect  at  all,  or  by  way  of  remainder  after  it,  if  that  shputd  take  efiect  -  906 

VII.  When  a  devise  is  made  after  a  preceding  executory  or  contis^nl  limita-  .  . 
tion,  or  upoa  a  condition  annexed  to  a  preceding  estate,  theo,  though  that  pre- 
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^•^^ 

ceding  limitaticm  or  estate  should  never  take^effect  or  aiite,  tbe  remaiader  otrer, 

speaking  generally,  will  nevertheiess  take  place         -  -  -  -  508 

VIII.  Whatever  number  of  limitations  there  may  be  after  the  first  executory  de- 
vise of  the.  whole  interest,  any  one  of  them  which  is  so  hmited  that  it  must  take 
efieot,  if  at  all,  within  21  years  after  the  period  ^of  a  life  then  in  being,  may  be 
good  in^  event,  if  no  one  of  tbe  preceding  executory  limitations,  which  would 
carry  the  whole  interest,,  hapfieiis  to  vest :.  but  if  4he  preceding  executory  limi« 
tation  does  not  carry  the  whole  interest,  a*  subsequent  one  does  not  necessarily 
fail,  if  the  preceding  limitation  takes  eBect     -  ...     -       .  -  514 

IX.  When  there  id  a  preceding  Vestediimitation,  and  a  iliture  estate  or  interest  is 
linuted  to  take  effect  at  too  remote,  a  period,— K)r  where  there  is  no  preceding  - 
lunitation,  and  a  future  estate  or  interest  Is  immediately  limited  to  take  edifbot  at 
too  remote  a  period,  the  future  limitatioii  ia.vcMd  in  its  creation,  and  no  subse- 
quent accident  can  make  it  good        -  '         •  -  •  .  «  522 

X.  When  an  estate  of  freehold,  is  Hmited,  with  a  limitation  over  by  way.  of  re- 
mainder oyer  in  coirtlngehcy,  and  the  estate  of  freehold  (as  by  the  death  of  the 
devisee  in.  the  testator's  life-time,)  becomes  incapable  of  taking  efiect,  and  th^ 
timitation  over  ta  in  contingency  at/4he  testator's  decease,  that  limitation  will 
have  effect  as  an  executory  devise  •  •  -  -       .     524-5 

XI.  Though  t  condition  to  determine  an  estate  tail  as  to  a  particular  per^n  only, 
is  void,  it  has  been  beild  that  a  rent  may  be  granted  on  a  condition  to  cease 
duringthenon-ageof  any  .heir  of  tba  grantee  -  -  .  -520^ 

XII.  A  rent  de  novo  may  be  granted  to  commenoa  in  J%iyro;  and  offices  and    • 
dignities  may  be  granted  by  the  king,  to  commenoe  ittfiauro  ..  •  5j29 

XIII.  Estates  shall  not  cease  as  to  part,'  and  vest  and  revest       -  •  -•  530 

XIV.  It  wafi  formerly  beld»  that,  whep  an  executory  devise  is  made  per  ttiha  de 
fr€uefdir'-Ahai.  is,  wl^en  the  devise  is  mentuHied  as  a  person  in  the  present.  ^- 
istence,— ^nd  the  commencement  of  the  estate  was  not  expressly  deferred  to  a 
future  period,  there  the  devisee  must  he  a  person  capable  at  the  death  of  the  - 
devisor,  or  otherwise  the  devise  will  be  void ; — but  this  doctrine  is' now  gene- 
rally exfrioded  ^        -  .     .       -  ^  ...  -532 

XV«  Whenever  tlMie  is  an  executory  devise  of  a  real  estate,  and  the  freehold  is 
not  in  the  meantime  disposed  of,  the  freehold  and  inheritance  descend  to  the  heir  537 

XVI.  But  a  devise  of  all  the  rest  and  residue  of  the  real  est^  will  pass  the  profits 
as  well  from  the  t^tator's  decease,  up  to  the  time  of  the  estate's  vesting,  as    - 
from  the  determin^on  of  the  Jfirst  jestate  to  the  vesting  of  a  subsequent  one      -  544 

XVIL  Where  ther^  is  no  fesiduar^  devise,  or  other  particular  disposition  of  them« 
the  profits  of  personal  estaite  ]^tween  the  deathr  of  the  testator  and  the  vesting 
of  an  executory  estate,  or  between  the  determination  of  the  first  limitation,  and 
the  vesting  of  a  subsequent  one,  will  accumulate  for  the,  benefit  of  (he  person 
next  to  take  by  virtue^  tbe  limitations  (*)    "  -       .    •  -  .  645 

XVIIfJ  But,  when  aji  absolute  property  in  lands  is  given,  and  a  particulAr  in- 
terest in  the  meantime,  till  the  devisee  comes  of  age,  the  estate  vests  in  him 
immediately,  subject  to  the  particular  interest  -    '        -  -  -  547 

XIX.  PossilMUdes- of  personal  estates  are  devisable  and  assignable  m  equity        •  548 

XX.  And  an  executory  interest^  whether  in  feal  or  personai  estate,  is  transmis-  ., 
sible  to  the  representatives  of  the  devisee,  when  such  devisee  diss  beibve  the 
contingency,  happens        :•  -  -'-  -  -  -  55S 

XXI.  In  cases  of  contingent  op  executory  interest  the  court  of  Chaficery  wilt 
interfere  hi  behalf  of  the  persons  entitled  to  such  interests,  to  prevent  unreason- 
able waste  being  committed  by  the  tenants  in  possession         •  •  •  562 

I  ■^■^■^^w    I     ■■  ail,!,  ■■     I    ■  ■iiB  .  I        m  ■■     ^  ■■  I  ,  11      I 

(*)  The  Rale  is  so  expressed  by  Mr.  Fearne.  But  see  Wyndkam  v.  WynSluunn  8  Brti» 
Cb.  Ca.  68;  and  ShaiOY.CmUife,^  Bro.  Ch.  Ca.  144 ;  and  Mr.  Roper's  Treatise  on  Lega- 
cies, 2  vol.200. 
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See  §  44- 
112. 


Estates 


When  we  consider  estates  with  regard  to  the  cer- 
tainty and  the  time  of  the  enjoyment  of  them,  we 
may  distinguish  them  into 

in  possession, 

Reversions,  vested  Remain- 
ders, such  Executory  De- 


vested 


in  Interest,  as  *< 


contingent,  as  -  -  -  -  •< 


vises,  Future  Uses,  Con- 
ditonal  Limitations,  and 
other  future  Interests  as 
are  not  referred  to,  or 
made  to  depend  on,  a 
Period  or  Event  that  is 
uncertain. 

Contingent  Remainders,  and 
such  Executory  Devises, 
Future  Uses,  Condition- 
al Limitations,  and  other 
future  interests  as  are  re- 
ferred to,  or  made  to  de- 
pend on,  an  Event  that 
is  uncertain. 


(a)  From  the  manner  in  which  this  distinction  is  expressed,  it  might  be  inferred, 
that  Mr.  Fearne  considered  that,  under  a  conditional  limitation  or 
executory  devise,  depending  on  a  certain  event,  the  cestui  que  use  or 
devisee  takes  a  vested  estatey  while  the  event,  on  which  it  depends,  is 
in  suspense ;  but  it  seems  evident,  that,  as  in  all  these  cases,  the  whole 
fee  simple  is  either  in  the  person  from  whom  the  land  moves,  or  in 
his  heirs,  or  is  included  in  the  actual  limitations,  the  person  taking 
under  the  conditional  limitation  or  executory  devise,  cannot,  while  the 
suspense  continues,  in  the  proper  sense  of  that  word,  have  any  esUUe^ 
though  the  event,  on  which  it  depends,  is  certain  of  happening. 
A.  conveys  land  by  lease  and  release  to  B.  and  his  heirs,  to  the  use  of  C.  and 
his  heirs,  from  the  1st  day  of  the  following  January;  or  devises  land  to  C.  and  his 
heirs,  from  the  Ist  day  of  January  next  after  the  testator's  decease:  In  the  first 
case,  the  fee  remains  in  A. ;  in  the  second,  it  descends  to  the  heir  at  law  of  A.,  till 
the  day  arrives,  upon  which  C  is  to  be  entitled  to  the  land,  for  an  estate  in  fee 
simple  in  possession.  In  the  meantime,  C.  has  not  an  estate  in  possession,  as  he 
has  not  a  right  of  present  enjoyment;  he  has  not  an  interest  in  remainder,  as  the 

1 


See  §148- 
9,  111. 
111c. 

See  §44- 
62. 

See  §76, 
note.  87. 


(     3     ) 

An  estate  is  vested,  when  there  is  an  immediate  fixed    See  §  75a- 
right  of  present  or  future  enjoyment  91. 

An  estate  is  vested  in  possession^  when  there  exists 
a  right  of  present  enjoyment. 

An  estate  is  vested  in  interest,  when  there  is  a  present  fixed  right 
of  future  enjoyment. 

An  estate  is  contingent,  when  a  right  of  enjoyment  is  to  accrue, 
on  an  event  which  is  dubious  and  uncertain.(A) 

Contingent  remainders,  and  executory  devises,  are    See §1  li- 
the professed  subjects  of  the  ensuing  Work;  in    lllc 
which,  however,  other  future  interests  are  occa- 
sionally considered  under  their  respective  relations    See  §  112. 
to  the  more  immediate  subjects  of  these  two  titles. 

liznitation  to  him  depends  on  the  estate  in  fee  simple,  which,  in  the  first    See§  1 59. 
case,  remains  in  ^. ;  and,  in  the  second,  descends  to  A.'s  )]^ir ;  he  has 
not  a  contingent  interest,  as  he  is  a  person  in  being  and  ascertained,  and  the  event, 
on  which  the  1  imitation  to  him  depends,  is  certain;  and  he  has  not  a  vested  estate, 
as  the  whole  fee  is  vested  in  A.  or  his  heirs. 

He  therefore  has  no  estate;  the  limitation  b  executory,  and  confers  See  §  75, 
on  him  and  his  heirs  a  certain  fixed  right  to  an  estate  in  possession  at  76  a,  85, 
a  future  period.  90,  117. 

{b)  To  exemplify  Mr.  Feame's  positions^ — If  A.  convey  or  device    See  §  79. 
land  to  B.  and  his  heirs,  J^.'s  estate,-*in  the  first  case,  on  the  execu- 
tion of  the  conveyance, — ^in  the  second,  on  the  decease  of  the  testa-    See  §  60- 
tor, — is  vested  in  him  in  possession:— -If  A.  convey  or  devise  land  to    81. 
C  for  life,  and  after  C's  decease  to  B.  and  his  heirs,  jB.'s  estate  is 
vested  in  him  in  interest; — if  A.  convey  or  devise  land  to  C.  for  life.    See  §  86. 
and  if  D,  die  in  the  lifetime  of  C,  then,  after  C's  decease,  to  B.  and 
his  heirs,  the  interest  limited  to  B.  is  contingent.    But,  while  the  contingency 
exists,  B,^  properly  speaking,  has  not  an  estate  in  the  land, — he  rather  has  a  right 
to  have  an  estate  in  the  land,  if  the  contingency  takes  place. 


(     3     ) 


CHAPTER  THE  FIRST. 


A  CONTINGENT  REMAINDER  DEFINED;   AND   ITS  SEVERAL 

KINDS  DISTINGUISHED,  Sfc. 


I. 

SECTION  THE  FIRST. 

Definition  qf  a  Contingent  Remainder. 

See  §  170-  A  cohtingent  remainder  is  a  remainder  limited  so 
183|  188.  as  to  depend  oa  an  event  or  condition,  which  may 
never  happen  or  be  performed^  or  which  may  not 
happen  or  be  performed  till  after  the  determination  of  the  pre- 
ceding estate  ;(c) — For  if  the  preceding  estate  (unless  it  be  a  mere 


See  §  169-       (c)  It  may  not  be  improper  to  premise)  in  this  place,  something  on 
167.  the  general  nature  of  remainders. 

A  remainder  is  defined  by  Lord  Coke,  1  Inst.  148.  a.  to  be  <<  a 
remnant  of  an  estate  in  lands  or  tenements,  expectant  on  a  particular  estate,  created 
together  with  the  same  at  one  time.*' 

1.  As  to  the  first  part  of  the  definition,  which  describes  it  to  be  the  remnant  of 
an  estate  $ — when  a  general  power  of  alienation  was  allowed,  it  was  understood 
that  the  tenant  might  alien  either  the  whole  fee,  or  a  partial  estate  or  interest 

carved  out  of  it.  An  estate  or  interest  thus  carved  out  of  the  fee,  if 
See  §  166.    it  did  not  amount  to  an  estate  of  inheritance,  was  called  a  Particular 

Estate. 
At  the  common  law,  two  particular  estates  only  could  be  created  by  the  act  of 
the  party,  an  estate  for  life,  and  an  estate  for  years;  the  statute  de  donia  authorized 

him  to  create  an  estate  tail :  so  the  law  has  continued.  The  statute 
See  ^  148-  of  Uses  introduced  conditional  limitations,  which  were  unknown  to  the 
158,  117-  coVnmon  law;  but  those  limitations  are  not  remainders,  and  the  pre- 
127.  a.         vious  estates,  on  which  those  limitations  depend,  are  not,  in  respect  to 

them,  particular  estates,  in  the  sense  in  which  those  words  are  used  in 
reference  to  remainders. 

2.  The  next  part  of  Lord  Coke's  definition  of  a  remainder  is,  that 
See§159a.   it  exists  in  lands  and  tenements.    It  may  exist  in  lands  held  for  an 

estate  of  inheritance,  and  in  lands  held  for  an  estate  of  fireehold  only. 
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Vide  infra  p.  ^^^^^  estate)  determine  before  such  an  event  or  condition  happens, 
307  and  Jee^^^  remainder  will  never  take  effect;  as  will  appear,  when  I 
Doe  d.  Earl  come  to  treat  of  the  time  when  a  contingent  remainder  is  to  vest 

and 
Countess  of 

Choln^e^  SECTION  THE  SECOND. 

!  J  [2  S'  ^^^  -Sbr/*  of  Contingent  Remainders. 

589.  604. 

and  Phillips     Under  this  definition  we  may  properly  distinguish  four  sorts 
V.  Deakinj  1  of  contingent  remainders. — Firsts  Where  the  remainder  depends 
Maule  and  entirely  on  a  contingent,  determination  of  the  preceding  estate 
^e/vyn ,744.  itself. — Secondly^  Where  the  contingency,  on  which  the  remain- 
der is  to  take  effect,  is  independent  of  the  determination  of  the 
preceding  estate. — Thirdly^  Where  the  condition,  upon  which 
the  remainder  is  limited,  is  certain  in  event,  but  the  determina- 
tion of  the  particular  estate  may  happen  before  it — Fourthly^ 
Where  the  person,  to  whom  the  remainder  is  limited,  is  not  yet 
ascertained,  or  not  yet  in  being. 

II.  1.  Where  the-  remainder  depends  entirely  on  a  contingent 
determination  of  the  preceding  estate  itself; — 
3  Rep.  20.  a.     As  if  •/?.  makes  a  feoffment  to  the  use  of  B.  till  C    See  §  34, 
returns  from  Rome,  and  after  such  return  of  C  then    38,  41. 
to  remain  over  in  fee ;  here  the  particular  estate  is 


Therefore,  if  A.  be  seized  of  land  in  fee  simple,  and  convey  it  to  B,  for  life,  and 
after  his  decease  to  C,  and  his  heirs ;  C.  has  a  legal  estate  in  fee  simple  in  remain- 
der expectant,  and  to  take  effect  in  possession  upon  the  decease  of  B, ;  if  A,  be 
seised  of  land  for  the  lives  of  three  persons,  and  the  lives  and  life  of  the  survivor 
and  survivors  of  them,  and  convey  the  land  to  B,  during  the  joint  lives  of  B,  and 
all  the  three  cestui  que  vies^  and  if  B.  die  in  the  lifetime  of  all  the  three  cesitui 
que  viesy  then  to  C  and  his  heirs  during  the  lives  of  the  three  cestui  que  vies  and 
the  lives  and  life  of  the  survivors  and  survivor  of  them,  C.  has  a  legal  estate  of 
freehold  descendible  to  him  and  his  heirs,  in  remainder  expectant  on  the  contin- 
gency of  the  decease  of  B,  in  the  lifetime  of  all  the  three  cestui  que  vies. 

As  to  chattels  real  and  chattels  persona] ;— 41  remainder,  in  the  legal 
sense  of  that  word,  cannot  be  limited  in  them  afler  a  disposition  of   See  ^  166« 
them  to  one  fbr  life,  or  otherwise.     It  was  once  considered  that  they    168b. 
were  incapable  of  any  limitation  over,  after  a  previous  limitation  of  a 
partial  interest ;  it  is  now  established  that  they  are  susceptible  of  such  limitations 
over. 

3.  The  last  part  of  Lord  Coke's  definition  of  a  remainder,  is,  that  it  is  created 
together  with  the  particular  estate^  This  imports  that  the  remainder  must  com* 
mence,  or  pass  out  of  the  grantor  at  the  time  of  the  creation  of  the  particular 
estate.  Thus,  where  an  estate  is  coqveyed  to  ^.  for  life,  remainder  to  B.  in  fee; 
B.'s  remainder  in  fee  passes  from  the  grantor  at  the  same  time  as  ii.'s  life  estate 
in  possession. 

4.  The  grantor  may  multiply  the  particular  estates  indefinitely;— -if  See  §  52- 
he  retain  the  ultimate  remnant  of  the  fee  simple  to  himself,  it  is  called   -58. 

his  Reversion.    This  must  be  distinguished  from  a  possibility  of  rever- 
ter and  a  right  of  entry  fer  a  condition  broken,  each  of  which  will  be  noticed  in  a 
future  annotation. 
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limited  to  detennine  on  the  return  of  C,  and  only  on  that  deter- 
mination of  it  is  the  remainder  to  take  effect ;  but  that  is  an  event 
which  possibly  may  never  happen;  and  therefore  the  remainder, 
which  depends  entirely  upon  the  determination  of  the  preceding 
estate  by  it,  is  dubious  and  contingent — So  where  a  fine  was  Poph.  07. 
levied  to  the  use  of  A.  and  the  heirs  male  of  his  body,  until  he  Arton  v. 
the  said  A.  Aould  do  such  a  thing ;  and  after  such  a  thing  done  Hare,  and 
by  the  said  A,  to  the  use  of  J9.  in  tail:  A.  died  without  issue,  and  vide  3  Leon, 
without  performing  the  condition;  and  it  was  adjudged  the  re*  182. 
mainder  was  contingent,  and  never  took  place,  (^f) 

(d)  Tlie  first  sort  of  contingent  remainders,  is  where  the  remainder  depends 
entirely  on  a  contingent  determination  of  the  preceding  estate.— Or,  in  other 
words,  when  the  particular  estate  is  originally  so  limited,  that  it  may  expire  on 
more  than  one  event,  or  at  more  than  one  time,  and  the  remainder  limited  upon  it 
is  to  become  vested  if  the  particular  estate  determine  on  one  of  the  events,  or  at 
one  of  the  times,  and  is  not  to  vest,  if  the  particular  estate  determine  on  another 
event  or  at  another  time. 

But,  it  must  be  particularly  observed,  that  the  contingency  which  brings  a  re- 
mainder within  the  first  class,  must  be  such  as  makes  it  uncertain,  not  only  whether 
the  event,  on  which  it  depends  for  becoming  vested,  determines  the  preceding 
estate,  but  whether  that  event  will  ever  happen. — Consequently,  all  cases  in  which 
the  contingency  depends  on  the  determination  of  the  particular  estate  by  the  death 
of  the  party,  (that  being  an  event  which  must  certainly  happen  at  some  time  or 
other,)  are  excluded  from  the  first  class. 

It  has  been  shown  that  a  particular  estate  must  be  an  estate  for  years,  or  an 

estate  for  life,  or  an  estate  tail.  When  it  is  limited  without  qualifica- 
See  §  34-  tion,  an  estate  for  years  determines  on  the  expiration  of  the  years  for 
42.  which  the  term  is  granted ;  an  estate  for  life,  by  the  death  of  the  party, 

and  an  estate  tail,  by  a  total  failure  of  issue  inheritable  under  the 
estate  tail. 

But  each  of  these  estates  may  be  drcumacribed  in  its  original  creation,  by  being 
limited  so  as  not  to  endure  beyond  a  particular  event,  which  may  or  may  not 
happen  during  the  period  for  which  it  would  exist,  if  it  were  not  so  originally 
circumscribed. 

Thus,  in  respect  to  an  estate  for  yeBUB  ;*— if  land  be  given  to  A,  for 
See  §  34,  21  years,  if  B,  shall  so  long  remain  at  Rome ;  and,  if  he  quit  Rome 
88,  42.        during  the  term,  to  C.  in  fee;  A.  takes  an  estate  for  years,  which  will 

expire  either  by  its  effluxion  in  ^.'s  lifetime,  or  by  the  previous  return 
of  B,  In  the  case  proposed,  it  is  intended,  that  if  the  term  expire  by  the  return 
of  B.y  C,  shall  have  the  land;  but,  that  if  the  term  expire  by  the  efiluxion  of  the 

years,  C.  shall  not  have  the  land.  Now,  while  both  B.'s  residence 
See  §121-  at  Rome  and  the  term  continue,  it  is  uncertain  in  which  of  these 
2,  150,  modes  the  preceding  estate  will  expire;  the  remainder,  therefore,  evi- 
757-762a.    dently  depends  on  a  contingent  determination  of  the  preceding  estate. 

It  is  the  same  in  respect  to  a  life  estate ;— if  there  be  a  feoffment 
See  §  84,  to  A,  till  B,  returns  from  Rome,  and  on  B.'s  return  from  Rome,  to  C. 
88,41,43.    in  fee,  A.  takes  an  estate  which  will  expire  on  his  own  decease,  or  B,^b 

return  from  Rome,  which  shall  first  happen.  In  the  case  proposed,  it 
is  intended,  that  if  A.'s  estate  expire  by  A's  return  from  Rome,  C.  shall  have  the 
land,  but  that  if  A.'s  estate  expire  by  his  decease,  C  shall  not  have  the  land. 
Now,  while  both  A.'8  life  and  A's  residence  at  Rome  continue,  it  is  uncertain  in 
which  (^  these  modes  the  preceding  estate  will  expire ;  the  remainder,  therefore, 
evidently  depends  on  a  contingent  determination  of  the  preceding  estate. 
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IL  2.  Where  some  uncertain  event,  unconnected  with,  and 
collateral  to,  the  determination  of  the  preceding  estate,  is,  by  the 
nature  of  the  limitation,  to  precede  the  remaii^er;-^ 


It  18  also  the  same  in  respect  to  an  estate  tail :«— an  estate  tail  expires,  See§  I02- 
whenever  there  is  a  failure  of  issue  inheritable  to  it ;  now,  that  failure  4. 
of  issue  may  take  place  at  one  particular  time  or  another ;  if  therefore 
land  be  limited  to  A,  and  the  heirs  of  his  body,  and  if  ^.  die  without  leaving  issue 
of  his  body  living  at  his  decease,  to  C  in  fee,  the  failure  of  issue  of  A.  may  take 
place  either  on  the  death  of  A.,  or  at  a  subsequent  time.  In  the  proposed  case,  it 
IS  intended  that,  if  the  estate  tail  expire  in  consequence  of  there  being  no  issiie 
inheritable  to  it  at  il.'s  decease,  C.  shall  have  the  land;  but  that,  if  it  expire  in 
consequence  of  such  issuers  being  alive  at  the  decease  of  A.,  and  afterwards  fail- 
ing, C  shaU  not  have  the  land.  Now,  during  A,'*a  life,  it  is  uncertain  in  which 
of  these  modes  the  estate  tail  will  expire;  the  remainder,  therefore,  evidently 
depends  on  a  contingent  determination  of  the  preceding  estate* 

Two  observations  may  be  added; 

1st*  A  case  frequently  occurs  in  practice,  where  a  testator  devises  See  §188, 
^*  to  his  wife  for  her  life,  if  she  shall  so  long  continue  his  250*201. 
Vide  Fof-  widow ;  and  in  case  sl^  marry,  to  J.,  in  fee  :'*— appa- 
ier9.Lord  rently,  in  this  case,  there  is  ground  to  contend  that  A.'s  remainder  is 
jRofRitesf ,  contingent,  as  the  estate  of  the  wife  may  end  in  one  of  two  ways,  her 
11  £asf,  death  or  her  marriage,  and  the  remainder  to  il.  is  expressed  to  take 
694*  efiect  only  on  her  marriage ;  but  the  courts  have  determined  that  it  is 

merely  an  inaccuracy  of  expression,  and  that  the  intention  of  the  tes* 
tator  is,  that  A.  shall  take,  in  either  event.  They  have  therefore  decided  that  A. 
shall  take  equally  on  the  second  marriage  of  the  wife,  and  on  her  death  without 
being  married  a  second  time.  Luxford  v.  Cheeke,  3  Lev.  125 ;  Raym.  427;  and 
Lady  Ann  Fry's  case,  1  Vent.  199. 

2dly.  At  first  view,  it  may  appear  that  the  usual  limitation  to  trus-  See  ^258. 
tees  for  preserving  contingent  remainders  is  a  contingent  remainder 
of  the  sort  first  mentioned  by  Mr.  Feame.  In  cases  of  this  description,  the  estate 
is  conveyed  to  the  use  of  A.  for  life ;  and  after  the  determination  of  that  estate  by 
forfeiture  or  otherwise,  in  his  lifetime,  to  the  use  of  S.  and  his  heirs  during  the  life 
of  A.i  in  trust  for  A.,  and  to  preserve  the  contingent  remainders ;  and,  after  the 
decease  of  A.  to  the  use  of  the  first  and  other  sons  of  A.  successively  in  tail  male. 
Here  the  preceding  estate  may  determine  by  one  of  two  modes,  A.'s  forfeiture  of 
his  life  estate,  or  A.'s  decease ;  the  estate  of  the  trustees  is  to  take  efiect  in  the  first 
event,  and  is  not  to  take  efiect  in  the  second.  The  remainder  to  the  trustees  may 
therefore  appear  to  be  of  that  sort  which  is  contingent,  firom  its  depending  on  the 
preceding  estate's  determining  in  a  particular  manner. 

This  point  was  fully  considered  in  the  case  of  Smith  d.  Dormer  v. 
Et  vide  8  Parkhurst,  18  Viner,  413;  4  Bro.  Cas^  Par.  p.  353.  In  that  case,  the 
Atk,  135.  Judges  determined  that  the  remainder  to  the  trustees  was  not  a  con* 
tingent,  but  a  vested  remainder.  They  held  that,  in  every  case,  where 
an  estate  is  given  to  A.  for  life,  the  grantor  has  an  interest  remaining  in  him  to 
enter  upon  the  estate,  if  it  should  determine  by  any  act  of  the  tenant  amounting  to 
a  forfeiture ;  that  this  right  is  inherent  in  the  grantor,  from  the  nature  of  the  estate 
itself,  and  may  be  conveyed  to  the  trustees;  and  that,  when  it  b  conveyed  to  them, 
it  becomes  a  legal  estate  in  remainder,  and  vests  in  them  as  such.  On  this  ground, 
the  usual  limitation  to  trustees  for  preserving  contingent  remainders  is  held  to  con- 
fer on  them  a  vested  estate. — ^The  nature  of  this  limitation  will  be  further  explained 
in  page  221,  n.  c. 
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Ab  if  a  lease  be  made  to  «f.  for  life,  remainder  to  S.  for  lifers  Rep^  20^. 
and  if  B.  die  before  •S.  remainder  to  C  for  life;  here  the  event  lo  Rep.  85.' 
of  B.*B  dying  before  «^.  does  not  in  the  least  affect  the  determi-  Co.  Lit. 
nation  of  the  particular  estate^  nevertheless  it  must  precede  and       [  8  ] 
give  effect  to  C's  remainder;  but  such  event  is  dubious,  it  may  378.  a. 
or  may  not  happen,  and  the  remainder  depending  on  it  is  there-  4  Leoo.  237* 
fore  contingent. — So  if  lands  be  given  to  •/?.  in  tail,  and  \{B.  come  pi.  563. 
to  Westminster  hall  such  a  day,  to  B.  in  fee ;  here  ^.'s  coming  Perk.  156. 
to  Westminster  hall  has  no  connection  with  the  determination  of 
JSt.'s  estate ;  but  as  it  is  an  uncertain  event,  and  the  remainder  to 
B.  is  not  to  take  place  unless  it  should  happen,  suoh  remainder 
is  therefore  a  contingent  remainder,  (e) 

II.  3.  Where  a  remainder  is  limited  to  take  effect  upon  an 
event,  which,  though  it  certainly  must  happen  some  time  or 
other,  yet  may  not  happen  till  after  the  determination  of  the  par- 
ticular estate ; — 

As  if  a  lease  be  made  to  J.  S.  for  life,  and  after  the  death  of  3  Rep.  20. 
J.  /}.  the  lands  to  remain  to  another  in  fee;  now  it  is  certain  that 
J.  D.  must  die  some  time  or  other,  but  his  death  may  not  happen  > 

till  after  the  determination  of  the  particular  estate  Pollexf.  57. 
See  §  375-   by  the  death  of  J. «?.,  and  therefore  such  remainder  is  in  the  case  of 
7.  c-ontingent. — So  in  case  of  a  lease  for  life  to  t/^.,  and  Weale  and 

after  the  death  of  .4.  and  M,,  the  remainder  to  B.  in  Lower. 
fee»  this  is  a  contingent  remainder ;  for  the  particular  estate  being 
only  for  the  life  of  •S.,  and  the  remainder  not  to  Commence  till 
after  the  death  of  t^.  and  Af.,  if  wS.  die  before  M.  the  particular 
estate  will  end  before  the  remainder  can  commence ;  which  is 

very  possible,  and  therefore  such  remainder  is  con- 
See  §  121-  tingent. — So  if  a  feoffment  be  to  the  use  of  •/f.  for  21 
2, 159,  years  if  he  shall  so  long  live,  and  after  his  death  to 
50,  52,  the  use  of  B.  in  fee;  here  «^.  may  survive  the  21  3  Rep.  20. 
58, 245-  years;  if  he  should,  the  particular  estate  would  deter- 
257,  757-  mine  before  the  remainder  could  commence,  and 
762a.  therefore  such  remainder  is  contingent ;  and  being  so, 

is  void,  for  want  of  a  preceding  freehold  to  support  Vide  infra, 
it,  as  will  appear  hereafter.(/)  p.  23, 281. 

(e)  In  the  contingent  remainders  which  fall  under  this  distinction,  the  event 
which  makes  them  contingent  does  not,  in  any  respect,  depend  on  the  manner  in 
which  ii.'s  estate  determines,  as,  whether  it  determine  in  one  manner  or  another, 
the  remainder  may  take  place  equally.  This  distinguishes  them  from  the  sort  of 
contingent  remainders  first  mentioned  by  Mr.  Fearne. 

(f)  In  the  two  former  classes  of  contingent  remainders,  the  events  on  which 
the  remainders  were  supposed  to  be  limited  were  such  as  might  never  happen:  in 
the  class  of  remainders  considered  by  Mr.  Fearne  in  this  place,  the  events,  on 
which  the  remainders  are  limited,  are  such  as  must  happen  at  some  time  or  other.   ; 
This  distinguishes  them  from  the  two  preceding  classes.    Now  it  is  a  rule  of  law, 

fiilly  discussed  in  that  part  of  this  essay  which  treats  of  the  destruc- 
8ee§757-  tion  of  contingent  remainders,  that  the  remainder  must  vest  either 
790.  during  the  continuance  of  the  preceding  estate,  or  at  the  very  instant 

of  its  determination ;  so  that,  if  the  event  do  not  thus  happen  during 
the  continuance  of  the  preceding  estate,  the  remainder  becomes  wholly  void.  This 
gives  rise  to  Mr.  Feame's  third  class  of  contingent  remainders.    The  events,  on 
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IL  4.  Where  a  remainder  is  limited  to  a  person  not  ascertain- 
ed, or  not  in  being  at  the  time  when  such  limitation  is  made; — 

As  if  a  lease  be  made  to  one  for  life,  remainder  to 
the  right  heirs  o(  J.  S. ;  now  there  can  be  no  such    See  §  383- 
8  Rep.  20.    person  as  the  right  heir  of  J.  S.,  until  the  death  of  5. 
Co.  Lit.  878.  J.  iR  (for  nemo  est  hssres  viventisj)  which  may  not 

happen  till  after  the  determination  of  the  particular  estate  by  the 
death  of  tenant  for  life,  therefore  such  remainder  is  contingent— 
lVentr.d06.  ^  where  a  remainder  is  limited  to  the  first  son  of  B.j  who  has 
*  no  son  then  bom ;  here  B.  may  never  have  a  son,  or  if  he  should^ 
the  particular  estate  may  determine  before  the  birth  of  such  son, 
Cro.  Car.      therefore  this  estate  is  contingent. — So  if  an  estate  be  limited  to 
102.  two  for  life,  remainder  to  the  survivor  of  them  in  fee,  the  remain- 

der is  contingent,  for  it  is  oncertain  who  will  be  the  8urvivor.(jr) 

SECTION  THE  THIRD. 

Distinction  between  Contingent  Remainders  qf  the  first  Sorty 

and  Conditional  Limitations. 

CoNTiNOENT  REMAINDERS  appear  to  havc  been  generally  dis- 
tributed into  three  kinds  only ;  namely,  the  three  last  specified  in 
r  10  1  the  above  division  of  them.  But  I  think  it  obvious  that  the  first 
sort  above  noticed  cannot  be  brought  within  any  one  of  the  other 
three  descriptions,  from  the  connection  of  the  contingent  event 
with  the  determination  of  the  preceding  estate  itself. — ^But  per- 
haps the  instances  adduced  of  this  first  kind  of  contingent  remain- 
ders, may  at  the  first  glanc9  appear  to  be  cases  of  conditional  or 
contingent  limitations,  not  strictly  falling  within  the  definition  of 
a  remainder;  it  may  therefore  be  proper  to  obviate  any  doubt  of 
this  nature,  by  showing  that  the  cases  I  have  cited,  as  instances 
of  the  first  of  the  four  classes,  into  which  I  have  distinguished 

which  they  are  limited,  are  certain  to  happen;  but  their  happening,  during  the 
continuance  of  the  preceding  estate,  is  uncertain ;  and  this  uncertainty  makes  the 
remainder  depending  on  them  contingent. 

(g)  Other  sorts  of  contingent  remainders  might,  perhaps,  be  enu- 
merated; but  all  contingent  remainders  appear  to  be  so  far  reducible    See^  177- 
under  one  head,  that  they  depend  for  their  vesting  on  the  happening  of  168,  188. 
an  event,  which,  by  possibility,  may  not  happen  during  the  oontinu- 
ance  of  the  preceding  estate,  or  at  the  instant  of  its  determination. 

It  is  observable,  that  a  remainder  over  may  be  so  limited  as  to  depend  for  its 
vestiug  on  the  happening  of  every  kind  of  event,  constituting  the  four  sorts  of 
remainders  mentioned  by  Mr.  Feame : — 

As  a  limitation  to  A.  until  B.  returns  from  Rome,  and  afler  the  return  of  B. 
and  C  from  Rome,  and  the  death  of  Z>.,  to  the  son  of  A.  in  tail  male,  who  shall 
first  or  alone  attain  the  age  of  21  years : — In  this  case,  the  remainder  to  the  son  of 
A.,  so  far  as  it  depends  on  B.'s  return  from  Rome,  partakes  of  the  nature  of  the 
first  sort  of  contingent  remainders ;  so  far  as  it  depends  on  C^s  return  from  Rome, 
partakes  of  the  nature  of  the  second  class  of  contingent  remainders;  so  far  as  it 
depends  on  the  decease  of  1>.,  partakes  of  the  nature  of  the  third  class  of  contin- 
gent remainders ;  and  so  far  as  it  depends  on  A.^a  having  a  son  who  first  or  alone 
shall  attain  the  age  of  21  years,  paitakes  of  the  nature  of  the  fourth  class  of  con- 
tingent remainders. 
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contingent  remainders,  are  remainders  in  the  most  strict  techni- 
cal sense  of  that  word.(A) 

See  §159.         III.  1.  A  remainder  is  defined  by  Lord  Coke,  1     [  H  ] 
Inst.  143,  a.  to  be  "  a  remnant  of  an  estate  in  lands 


(A)  The  nature  and  effect  ofcondiiional  limitations  will  be  more  fully  discussed 
in  note  1,  page  381;  the  following  observations  on  the  general  dif- 
See  §  148-    ference  between   conditional  limitations  and  contingent  remainders, 
159, 160.     particularly  the  first  sort  of  remainders  mentioned  by  Mr.  Fearoe,  with 
which  conditional  limitations  are  sometimes  confounded,  seem  proper 
in  this  place. 
See  §  159,        As  to  the  general  difTerence  between  contingent  remainders  and 
160.  conditional  limitations, — it  is  essential  to  an  estate  in  remainder,  that 

it  should  wait  the  regular  expiration  of  the  particular  estate,  and 
should  not  take  effect  in  possession  till  that  expiration.    Thus,  if  land  be  limited 
to  A.  for  life,  and  afler  his  decease,  to  B.  and  his  heirs,  B.  has  a  vested  estate  in 
fee  simple  in  remainder.     During  A.'s  life,  it  is  expectant  upon  and  waits  the 
expiration  of  A.'s  life  estate ;  at  A.'s  decease,  his  life  estate  regularly  expires,  and 
then  ^.'s  remainder  regularly  vests  in  B,  in  possession.     In  the  same  manner,  if 
land  be  limited  to  A.  for  life,  and  if  C  should  die  in  A.'s  lifetime,  then,  afler  A.'s 
decease,  to  B,  and  his  heirs,  B.  during  tlie  joint  lives  of  A.  and  C.  has  a  contin- 
gent remainder ;  on  the  death  of  C.  in  A.'s  lifetime,  it  becomes  a 
See  §  195.    vested  remainder  in  B.;  the  vesting  of  it,  however,  does  not  affect  A.'s 
life  estate.     During  A.'s  life,  ^.'s  remainder  continues  a  vested 
remainder,  and,  on  A.^a  decease,  it  vests  in  B.  in  possession. 
See  §  148-        But  if  land  be  limited  to  A.  for  his  life,  with  a  proviso,  that  if  C 
9,  160.        depart  this  life  in  the^  lifetime  of  A.,  the  Fife  estate  of  A.  shall  cease, 
and  the  land  immediately  vest  in  B.  and  his  heirs;  then,  during  the 
joint  lives  of  A.  and  G.,  B,  has  a  contingent  right,  but  has  not  a  contingent 
remainder.    For,  we  have  seen  that  it  is  essential  to  a  remainder  to  vest  in  po«* 
session  on  the  regular  expiration  of  the  estate  previously  limited ;  but,  in  the  pro- 
posed case,  an  event  is  fixed  for  vesting  the  estate  in  possession  during  the  con- 
tinuance of  the  estate  previously  limited  to  A.     If  that  event  happen,  the  condi- 
tional limitation  necessarily  puts  an  end  to  the  life  estate  of  A.,  and  vests  the  land 
in  B, :  this  shows  a  marked  and  substantial  distinction  between  conditional  limita- 
tions and  contingent  remainders. 

But,  between  the  first  sort  of  remainders  mentioned  by  Mr.  Fearne,  and  con- 
ditional limitations,  something  of  an  agreement,  on  account  of  the  determining 
quality  annexed  to  the  particular  estate  on  which  that  sort  of  remainder  is  limited, 
has  been  thought  discoverable ;  yet,  between  conditional  limitations  and  that  sort 
of  remainders,  the  difference  is  as  great  as  exists  between  conditional  limitations 

and  any  other  remainders. 
See  §  24-         To  understand  this,  it  may  be  proper  to  observe,  that  the  original 
42,  106-       limitation  of  an  estate  may  be  said  to  be  absolute,  when  nothing  is 
110.  incorporated  into  it,  which  may  operate  to  determine  it  before  the 

See  &  24  period,  at  which,  without  such  an  incorporation,  it  would  have  expired. 
82  IOr'  Thus,  limitations  to  A.  for  his  own  or  another's  life,  or  to  A.  and  the 
'  *  heirs  of  his  body,  standing  singly,  are  independent  and  absolute  limita- 
See  §  34-  tions ;  but  limitations  to  A.  for  his  life,  if  he  shall  so  long  continue 
5.  single,  or  to  A.  and  the  heirs  of  his  body,  if  he  and  they  shall  so  long 

continue  lords  of  the  manor  of  Dale,  are,  in  their  original  limitations, 
said  to  be  determinable  estates,  as  by  the  original  limitation,  A.'s  supposed  estate 
for  life  will  expire  on  his  marriage;  and  his  supposed  estate  tail  will  expire  on  his 
or  his  issue's  ceasing  to  be  lords  of  the  manor  of  Dale. 
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or  tenements,  expectant  on  a  particular  estate,  created  together 
with  the  same  at  one  time/'  It  follows  from  this  definition,  that 
wherever  the  whole  fee  is  first  limited,  there  can  be  no  remainder 
in  the  strict  sense  of  that  word ;  for  the  whole  being 
first  disposed  of,  no  remnant  exists  to  limit  over.  See  §165. 
Therefore,  if  I  limit  an  estate  to  the  use  of  A.  and 
his  heirs  till  C.  returns  from  Rome,  and  after  the  return  of  C.  to 
the  use  of  J9.  in  fee;  here  the  whole  fee  being  first  limited  to  the 
[  IS  ]  use  of  .4.,  there  is  no  remnant  left  to  limit  over;  and  consequently 
the  limitation  to  J3.  cannot  be  a  remainder  within  the  foregoing 
definition. 

But  where  I  limit  an  estate  to  the  use  oiA,  until    See  §  24- 
C  returns  from  Rome,  and  after  the  return  of  C.  to    42. 
the  use  of  B.  in  fee;  here  I  do  not  limit  the  whole 
fee  to  the  use  of  «^.  (as  in  the  former  case)  but  only  a  particular 
estate  to  endure  till  the  return  of  C,  which  being  an  uncertain 

f>eriod,  such  particular  estate  is  a  freehold;   having  therefore 
imited  only  a  particular  estate,  extending  in  its  first  creation  no 
further  than  to  C*s  return,  the  residue  of  the  estate  after  Cs 

return,  is  a  remnant  of  the  whole  estate  in  the  lands  expect- 



Still  the  detennming  qualities  introduced  by  these  expressions  into    See  §  24, 
the  original  limitations,  are  considered  not  to  be  extrinsic  or  collateral     34,  36, 
to  those  limitations,  but  to  be  incorporated  into  and  to  make  a  part  of    38-9. 
them,  and  to  form,  with  them,  their  original   measure.    On  this 
account,  whether  the  determining  event  do  not  happen,  so  that  the  first  estate 
endures  to  the  period  at  which,  if  no  such  determining  quality  had  been  introduced 
into  the  limitation,  that  estate  would  have  expired,  or  the  determining  event  do 
happen,  so  that  the  first  estate  ceases  before  the  period  at  which,  without  the  intro- 
duction of  such  determining  quality,  it  would  have  expired,  still  it  is  equally  sup- 
posed  to  have  filled  its  original  measure,  and  to  expire  at  a  term  originally  fixed 
for  its  expiration.    On  this  ground,  in  the  cases  proposed,  whether  A.'s  supposed 
life  estate  expire  by  his  death  or  his  marriage,  or  his  supposed  estate  tail  expire 
by  fidlure  of  issue  of  his  body  or  his  or  their  ceasing  to  be  lords  of  the  manor  of 
Dale,  the  estate  is  considered  in  law  to  expire  equally  at  the  period  fixed  for  its 
term  by  the  original  limitation. 

Thus  the  second  limitation,  in  the  two  last  proposed  cases,  has  all  the  properties 
of  a  remainder,  and  consequently  is  a  remainder,  and  not  a  conditional  limi* 
tation. 

But,  if  the  lands  had  been  limited  to  ^1.  for  life,  with  a  proviso,  that.  See  §  262- 
if  he  married,  his  estate  for  life  should  cease,  or  if  the  lands  had  been  280. 
limited  to  A,  in  tail,  with  a  proviso  that,  on  A.  or  his  issue's  ceasing 
to  be  lords  of  the  manor  of  Dale,  A.'s  estate  tail  should  cease,  the  case  would  be 
wholly  different,  the  events  for  the  cesser  of  the  estates  not  being  inserted  in,  and 
therefore  making  no  part  of  the  original  limitations ;  but  being  introduced  subse- 
quently into,  and  therefore  being  wholly  distinct  and  separate  from  them.  It  is 
lliis  dififerent  manner  of  framing  the  limitations  which  gives  them  their  different 
nature  and  efiect.  Perhaps  the  difference  is  artificial,  and  such  as  common  sense 
alone  would  not  teach;  but,  in  legal  construction,  ai)d  in  several  legal  conse- 
quences of  great  importance  to  the  interests  of  the  parties  claiming  under  such 
limitations,  the  distinction  is  established. — On  this  ground,  between  conditional 
limitations  and  the  first  class  of  contingent  remainders  mentioned  by  Mr.  Fearne, 
there  is  the  same  difilerenoe  as  between  those  limitations  and  other  conthigent 
jnemainders. 
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ant  on  that  particular  estate;  and  if  I  at  the  same  time  limit 

this  renmant  to  the  use  of  B.  and  his  heirs^  it  is  a 
See  §150.    remainder  within  the  express  words  of  the  above 

definition. 
So  if  I  limit  an  estate  to  the  use  of  Ji.  and  the  heirs  of  his  body, 
until  C  returns  from  Rome,  and  after  C's  return,  to  the  use  of 
B.  in  fee;  here,  again,  I  do  not  limit  the  whole  fee  to  .^.y  but 
only  a  portion  of  it,  that  is,  an  estate  tail,  determinable  on  C's 
return  from  Rome;  and  having  limited  no  estate  beyond  C's  re- 
turn, the  residue  of  the  estate,  after  C.'s  return,  is  a  remnant 
expectant  on  the  particular  estate  limited  to  the  use  of  •/$.,  which 
if  I  at  the  same  time  limit  to  the  use  of  B.  and  his  heirs,  it  comes 
precisely  within  the  above  definition  of  a  remainder.  In  these 
cases,  the  remainder  is  not  limited  to  take  effect  at  all  events,  but 
only  on  the  contingency  of  the  particular  estate's  determining 
according  to  its  limitation,  on  Cs  return  from  Rome;  which  re- 
turn being  an  uncertain  event,  that  may  or  may  not  happen,  the 
remainder,  which  depends  on  its  happening,  is  of  course  contin- 

gent.(A») 
See  §  14S-       The  true  point  of  distinction,  as  I  take  it,  between 
159.  such  conditional  limitations  over  as  are,  and  such  as 

are  not  remainders,  in  the  strict  sense  of  that  Word, 
lies  here;  the  former  are  limited  to  commence  where  the  first 
estate  is,  by  the  very  nature  and  extent  of  its  original  limitation, 
to  expire  or  determine;  whereas  the  latter  are  limited  so  as  to  be 
independent  of  the  measure  or  extent  originally  given  to  the  first 
estate,  and  to  take  effect  in  possession,  upon  an  event  which  may 
happen  before  the  regular  determination,  to  which  that  first  estate 
is  liable  from  the  nature  of  its  original  limitation,  and  so  as  to 
rescind  it.  And  in  this  latter  case,  I  apprehend,  it  is  the  same 
thing,  whether  the  whole  fee  is  disposed  of  in  the  first  limitation 
or  not 


(A*)  In  the  first  case  proposed  by  Mr.  Fearne,  in  this  section,  the  estate  being 
limited  to  A.  and  his  heirs  until  C  returns  from  Rome,  A.  takes  an  estate  in  fee 
simple  of  that  sort  which  is.  called  determinable.  On  the  death  of  C  without 
returning  from  Rome,  it  loses  its  determinable  quality,  and  becomes  absolute;  on 
Cs  return  from  Rome,  it  ceases  by  its  original  limitation.  Notwithstanding  the  de- 
terminable quality  originally  incorporated  into  the  limitation,  the  law  considers  it 
a  grant  of  the  whole  fee,  and  that  there  is  no  remnant  of  the  fee  \ett  for  the  grantor 
to  limit  over.— In  the  next  case  put  by  Mr.  Fearne,  the  estate  being  limited  to  il.  ge- 
nerally till  C.'s  return  from  Rome,  without  words  of  inheritance.  A,  takes  an  estate 
during  his  life,  but  originally  determinable  on  C.'s  return  from  Rome.  Conse- 
quently the  whole  fee,  except  A.'s  determinable  life  estate,  remains  in  the  grantor 
to  be  granted  over  wholly  or  partially,  as  he  thinks  proper.  Mr.  Fearne  states  the 
remainder  over  to  be  limited  to  B.  on  the  event  of  C.'s  return  from  Rome;  it  is 
therefore  a  contingent  remainder,  and  vests  in  B.  in  possession,  if  C.  return  from 
Rome,  but  fails  on  C.'s  decease  without  having  returned  from  Rome.  If  it  had 
been  limited  to  A.  till  C.*s  return  from  Rome,  and  after  A.*s  decease,  or  C.'s  re- 
turn,  to  remain  over,  the  remainder  would,  on  either  event,  have  taken  place,  and 
would  therefore  be  a  vested,  not  a  contingent  remainder.  This  case  Mr.  Fearne 
puts  and  exemplifies  at  the  end  of  the  section. 
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Vide  infra,        Thus,  if  I  limit  an  estate  to  the  use  of  wjf.  for  life, 

p.  262.         or  to  the  use  of  A,  indefinitely,  provided  that  when    See  §149. 

C.  return  from  Rome  it  shall  thenceforth  immediately 

be  to  the  use  of  B.  in  fee;  here  the  first  estate  is  an  estate  for  the 

life  olA.  (not  an  estate  limited  only  till  C.'s  return,  as  in  the 

former  cases,)  the  remnant  therefore  of  the  whole  fee  in  this  case 

is,  what  remains  expectant  on  the  determination  of  «/2.'s  life 

estate,  by  such  events  as  a  life  estate  is  liable  to  be  determined 

by;  and  therefore,  when  after  such  a  limitation  to  A,^  I  limit  the 

[  15  ]         use  to  B.  from  C/s  return  to  Rome,  and  so  take  up  and  make 

such  new  estate  to  commence  and  take  effect  in  possession,  not 

from  any  regular  determination  of  therestate  before  limited  to  A.j 

(his  estate  being  for  life,  and  not  merely  4intil  C.'s  return  from 

Rome,  as  in  the  former  cases,)  but  from  an  event  which  may 

happen  sooner,  it  is  evident  this  limitation  to  the  use  of  B.  is  not 

confined  to  the  remnant  of  the  estate  expectant  on  the  particular 

estate  before  given  to  w?.,  but  may  eventually  interfere  with,  and 

in  part  repeal  and  defeat  that  first  estate,  instead  of  awaiting  its 

and  vide  in*  regular  expiration  or  determination;  and  therefore  it  does  not 

fni,p.26,27.f£^ll  within  the  above  definition  of  a  remainder.   But 

limitations  of  this  nature  are  properly  termed  con-    See  §  148- 
ditional  limitations,  to  distinguish  them  on  the  one     9,  151-2. 
hand  from  conditions,  of  which  only  the  grantor  or 
Vide  infra,    his  heirs  can  take  advantage,  and  on  the  other  from  remainders, 
p.  261  to      in  the  strict  and  proper  sense  of  the  word  as  above  defined: 
378.  And  though  these  conditional  limitations  are  not  valid  in  convey- 

ances at  common  law,  yet,  within  certain  limits,  they  are  good 
in  wills  and  Conveyances  to  uses. 

The  distinction  I  have  above  stated,  between  what  I  have 
styled  such  conditional  limitations  as  are,  and  such  as  are  not 
remainders,  in  the  strict  sense  of  that  word,  having  been  the 
subject  of  some  notice,  in  a  Work  for  which  the  profession  can- 
not but  feel  great  obligations  to  the  accuracy,  professional  ability, 
Dougl.  Rep.  and  judgment  of  its  author,  I  think  it  incumbent  on  me  to  make 
foL  727.  or   some    observations   on   the   grounds    of   that   animadversion. 
754,  dd  ed.   Mr.  Douglas,  in  a  note  on  the  case  of  Goodtitle  v.  Billing- 
note  (1).       ton,  observes,  that  all  the  definitions  (meaning  of  a  remainder) 
Infra,  266.    in  that  case  cited  and  relied  on,  point  only  at  this  essential  quali- 
ty of  a  remainder,  that  it  must  be  so  limited,  as  that  it  may  by 
possibility  be  capable  of  vesting  in  possession,  at  the  latent,  ai 
the  regular  or  natural  determination  of  the  particular  estate — that 
it  does  not  cease  to  be  a  remainder,  because  it  may  vest  in  pos- 
session on  an  event,  which  from  the  terms,  or  from  the  legal  na- 
ture of  the  original  limitation,  shall  defeat  the  particular  estate 
before  its  natural  or  regular  determination: — And  he  instances 
the  determination  of  an  estate  for  life  by  forfeiture  before  its  na- 
tural expiration,  by  death  of  a  tenant  for  life. 
[  16  ]  Now  it  is  remarkable,  that  of  the  four  quotations  in  the  case  of 

Goodtitle  v.  Billington  referred  to  as  definitions,  only  two  of  them 
affect  to  define  or  describe  what  a  remainder  is;  the  other  two 
merely  lay  down  a  rule  as  to  the  time  when  a  remainder  must 
vest,  without  attempting  a  definition  of  it.    One  of  the  two  defi- 
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nitions  is  Lord  Coke's,  which  I  have  above  referred  to ;  in  which 
he  calls  it  a  remnant  of  an  estate  in  lands,  &c.  expectant  upon  a 
particular  estate,  &c. ;  the  other  is  from  Noy's  Maxims,  which 
stiles  it  the  residue  of  an  estate  at  the  time  appointed  over,  and 
that  must  be  grounded  on  some  particular  estate. 

Surely  remnant  and  residue  in  those  two  definitions  are  syno- 
nymous; and  being  referred  to  a  particular  estate  before  limited, 
seem  confined  to  what  is  not  before  included  in  that  particular 
estate.  If  that  be  admitted,  can  it  be  said  they  only  point  out 
that  it  roust  be  limited,  so  as  to  be  by  possibility  capable  of  vest- 
ing in  possession  at  farthest  on  the  regular  determmation  of  the 
particular  estate?  Do  not  they  regularly  import,  that  it  must  not 
abrogate,  or  abridge  the  particular  estate,  on  any  event,  in  which, 
from  the  nature  and  extent  given  it  by  its  original  limitation,  it 
was  not  determinable?  If  the  limitation  over  may  take  efiect  in 
possession  in  defeasance  or  exclusion  of  any  part  of  the  particular 
estate,  in  any  event,  which  is  not  a  determination  of  such  particu- 
lar estate  in  its  own  nature,  can  that,  in  strictness,  answer  the 
description  of  a  remnant  or  residue  only  expectant  on,  or  appointed 
over  after  such  particular  estate?  How  can  we  annul  or  repeal 
the  very  object  or  ground  of  reference,  without,  in  strictness, 
abolishing  the  reference  itself?  As  to  the  instance  of  a  remain- 
der coming  into  possession  by  forfeiture  of  tenant  for  life,  I  am 
not  aware  of  its  force  upon  the  question;  because  forfeiture  is  one 
of  the  regular  modes  of  determination  incident  to  an  estate  for 
life,  and  to  which  its  nature  is  subject  in  its  original  limitation. 

Mr.  Douglas  proceeds  to  observe,  that  some  have  been  inclined 
to  consider  conditional  limitations  after  particular  estates  (as  for 
instance,  after  an  estate  for  life),  but  limited  to  vest  in  possession 
on  an  event  that  may  happen  oefore  the  death  of  tenant  for  life, 
as  not  being  remainders,  which  he  considers  as  too  great  a  refine-  [  17  ] 
ment;  and  says,  that  no  decided  cases,  that  he  was  aware  of, 
have  ever  considered  this  last  sort  of  limitations  as  not  being 
remainders;  that  they  had  all  the  legal  incidents  and  attributes 
of  remainders,  and  might  be  barred  in  the  same  manner.  He 
refers  to  the  4»ise,  to  which  his  note  is  subjoined,  in  support  of 
his  sentiments;  and  concludes  with  treating  the  distinction  as 
merely  verbal,  and  observing  (1  think  very  justly), 
See  §  148-  that  all  conditional  limitations  in  wills  seem  reducible 
9«  either  to  the  head  of  executory  devises,  or  of  contin- 

gent remainders. 

However  specious  may  be  the  arguments  for  considering  the 
distinction,  at  this  day,  as  too  refined,  or  merely  verbal,  I  think, 
that  its  flowing  from  the  terms  of  the  most  authentic  definitions 
of  a  remainder,  its  having  been  repeatedly  adopted  and  recog- 
nized in  judicial  arguments  and  inferences,  as  well  as  proceeded 
on  as  the  ground  of  actual  decision  in  a  court  of  justice,  gives  it 
some  claim  to  the  attention  of  those  for  whom  these  sheets  are 
calculated ;  I  therefore  thought  it  a  proper  subject  of  notice' in  the 
former  edition  of  this  book,  and  think  I  should  not  have  stood 
excused,  if  I  had  not  attended  to  the  further  call  for  extending 
that  notice  in  the  present  edition. 
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III.  2.  As  to  the  definitions  of  a  remainder  affording  the  dis- 
tinction in  question,  I  think  it  unnecessary  to  add  any  thing  to 
my  preceding  observation  to  evince  it. — That  the  distinction  has 
Vide  infra,    been  adopted  and  recognized  in  judicial  arguments  and  infer- 
261,  et  seq.  ences,  appears  from  the  authorities  referred  to  in  the  sequel  of 
this  essay,  respecting  the  incapacity  of  a  remainder's  taking  effect 
at  common  law  in  defeasance  or  abridgment  of  the  particular 
estate.    And  that  a  decided  case  has  actually  considered  the  sort 
of  limitations  in  question  as  not  being  remainders,  but  denied 
Vide  Coiran  ^^^^  validity  as  such,  may  be  seen  in  a  reported  decision,  which 
V.  Cogan,      ^  ^^^^^  notice  in^its  proper  place,  that  seems  to  go  the  whole  length 
Cro.  Eliz*.     ^f  ^^^  position.    It  will  follow,  that  such  limitations  have  not  all 
960,  et  infra,  ^h^  l^gal  incidents  and  attributes  of  remainders.    The  instances 
263.  wherein  they  have  been  barred  in  the  same  manner  are,  I  believe^ 

reducible  to  limitations  on  a  vested  estate  tail,  in  which  predica- 
[  18  ]        ment  a  recovery  by  tenant  in  tail  bars  every  executory  limitation, 
as  well  as  a  remainder;  or  else  to  such  contingent  limitations,  as 
upon  examination  appear  conformable  to  the  definition  of  a 
remainder;  as  that  which  has  given  occasion  to  the  observations 
Infra  266.    '  ^"^  °^^  considering,  will,  I  think,  appear  to  be,  when  analyzed 
'    in  a  future  page  of  these  sheets. 

Suppose  an  estate  devised  to  •/?.  for  life,  remainder  to  B.  in  fee, 
provided  that  if^.  should  refuse  to  take  the  testator's 
surname  within  a  short  limited  time,  or  certain  other    See  §  706, 
lands  should  descend  to  him,  then  his  estate  should 
cease,  and  the  land^go  immediately  to  the  remainder-    See  §  14, 
man  or  his  heirs — or  a  limitation  to  wJ.  for  life,  re-    22. 
mainder  to  B,  for  life,  remainder  to  C,  and  the  heirs 
of  his  body,  remainder  to  D.  in  fee,  with  a  proviso  that  upon  the 
accruer  of  certain  other  lands  to  .4.  or  to  B.  or  to  C,  or  bis  issue, 
the  estate  limited  by  the  will  to  the  person  to  whom  such  other 
lands  should  so  accrue,  should  thereupon  cease,  and  the  devised 
lands  go  immediately  to  the  next  in  remainder,  according  to  the 
will;  or,  suppose  a  devise  to  ji,  for  life,  provided  that  if  the  tes- 
tator's son  should  return  from  the  East  Indies  within  two  years 
after  the  testator's  death,  the  estate  of  v^.  should  there- 
upon cease,  and  the  lands  should  go  to  the  son  for  life.    See  §  14, 
or  in  tail,  would  such  limitations  bd  contingent  re-    29, 148-9. 
mainders  barrable  by  the  first  tenant  for  life  as  such  ? 
If  so,  the  tenant  for  life  would  have  nothing  more  to  do  than  to 
make  a  demise  for  ninety-nine  years  in  trust  for  himself,  and  then 
levy  a  fine,  or  make  a  feoffment,  to  get  entirely  rid  of  them.   But 
if  the  decided  case  I  have  referred  to  be  law,  the  limitations  I 
have  put  are  conditional  limitations,  which,  though  void  in  con- 
vejrances  at  common  law,  are  admitted  to  operate  in  a  will  as 
executory  devises,  and  consequently  are  not  barrable  as  contin- 
gent remainders.    And  if  this  be  true,  the  doctrine  which  blends 
with  remainders,  limitations  to  take  effect  on  an  event  that  is  to 
and  vide       determine  the  particular  estate,  (even  supposing  it  only  for  life,) 
established    independently  of  the  determination  to  which  it  is 
legal  dis-      liable  in  the  nature  or  extent  of  its  original  limita-    See  §  24- 
tinctionsno  tion,  seems  to  require  some  qualification;  and,  to    42^262- 
less  refined   ascertain  that  qualification,  we  must  attend  to  the  dis-    280. 
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tinction,  however  refined  or  verbal,  which  the  books  present  us  and  verbal 
with,  between  conditional  limitations  that  are,  and  such  as  are  between  the 
not  strictly  remainders.    That  such  limitations,  when  created  bjr         [  19  ] 
will,  are  reducible,  in  effect,  to  contingent  remainders,  or  execu-  words  term 
tory  devises,  seems  pretty  dear ;  but  that  several  of  them,  which,  and  time,  or 
if  we  discard  the  distinction  I  have  been  treating  of,  might  rank  space  of 
as  remainders,  are  not  so,  and  have  not  t\tb  legal  incidents  or  years,  1  Co. 
attributes  of  remainders,  nor  are  barrable  in  the  same  manner,  1 155,  and  be- 
think the  cases  I  have  put  and  have  referred  to,  leave  no  room  tween  heirs 
to  deny.  ^  .^ 

It  may  here  be  ol^served,  that  the  contingency  of  the  remainder  ^y'  "*"** 
in  cases  falling  under  the  first  of  the  above  descriptions,  arises  ^^' 

entirely  from  its  depending  on  the  determination  of 
See  §  188.    the  particular  estate  on  a  contingency  only;  for  if  the 
remainder  be  so  limited  as  to  depend  on  the  determi- 
nation of  the  particular  estate,  whether  such  contin- 
See  §  183.    gency  happen  or  not,  it.is  then  a  vested  instead  of  a 
contingent  remainder.     As  if  the  limitation  had  been 
to  the  use  of  B.  till  C.  return  from  Rome,  and  from  and  after  suAi 
return  of  C,  or  the  death  Of  JS.,  then  to  remain  over. 
See  §  26-    here  as  B.^s  estate  could  not  in  any  event  exceed  his 
34,38,41.    life  for  want  of  words  to  limit  the  inheritance,  and 
being  therefore  in  its  utmost  extent  only  an  estate  for 
his  life,  and  the  remainder  being  limited  to  take  effect  either  on 
its  determination  by  C.'s  return  from  Rome,  or  by  JS.'s  death, 
that  is,  on  its  determination  in  all  events,  it  would  be  vested,  and 
not  depend  on  the  uncertain  event  of  C's  return  in  B.'b  lifetime* 

Thus,  where  one  levied  a  fine  to  the  use  of  himself  for  'ifef  T^^d  Vaux's 
remainder  to  his  two  daughters,  till  .4.  his  son  returned  from^^,^^  q^^ 
beyond  sea,  and  should  come  to  the  age  of  21,  or  die,  which  should  j^n^]  269! 
first  happen,  and  afier  the  return  of  .4.,  and  his  age  of  21  years  i  Leon.  243. 
or  death,  which  should  first  happen,  to  the  said  «^.  in  tail.    «i.  Co.  Lit! 
returned  under  21 ;  and  the  question  was,  whether  the  remainder  225.  a.' 
was  good,  and  would  take  effect  before  he  attained  21.    And  it 
was  held  good;  for  though  his  attaining  21  and  return  were 
uncertain,  yet  his  death  was  certain,  and  therefore  the  remainder 
did  not  merely  depend  on  uncertainties.     And  the  chief  justice 
observed,  that  the  disjunctive  ei^pressibn  or  die,  in  the  end  of  the 
sentence,  made  the  copulatives  before  to  be  disjunctives;  so  that 
the  remainder  was  to  vest  {which  must  mean  in  possession,  as  it         [  20  1 
did  not  depend  on  uncertainties)  upon  the  accomplishment  of 
either  of  the  events.    And  that  the  daughters  had  estates  for  life 
conditionally,  that  is,  (we  must  understand)  if  neither  of  the  said 
events  quousque  the  lands  were  limited  to  them  determined  their 
estates  before  their  deaths.    And  accordingly  Lord  Coke  says,  Co.  lit. 
that  it  was  adjudged  the  prior  use  ceased  on  either  of  the  events  225.  a. 
of  coming  from  beyond  sea  or  attaining  full  age. 
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SECTION  THE  FOURTH. 

Exertion  from  the   Third  Class  qf  Coniifigeni    See  §  121- 

Semainders.  2,  159, 

Evert  species  of  contingent  remainders  may,  I  n^^lnQoL 
apprehend,  be  reduced  to  one  or  other  of  the  foiir 
descriptions  under  which  I  have  arranged  them;  but  although 
every  one  of  those  descriptions  seems  necessary,  in  order  to  com- 
prise in  our  general  distribution  every  known  instance  of  a  con- 
tingent remainder;  yet  we  must  remember,  that  several  cases 
which  fall  literally  under  one  or  other  of  the  two  last  of  those 
four  descriptions,  are  nevertheless  ranked  among  vested  estates.(t) 
[  ^1  ]  To  begin  with  those  cases  which  are  exceptions  to  the  third  of 

the  foregoing  descriptions,  I  must  observe,  that  in  some  cases  of 
a  limitation  for  a  long  term  of  years,  as  80  or  upwards,  determi- 
nable on  the  life  of  a  person  then  in  beings  with  remainder  over 
on  the  death  of  that  person,  to  a  person  in  esse  (as  a  limitation  to 
•tf.  for  80  years,  if  B,  so  long  live,  with  remainder  over  after  the 
death  of  B.  to  C.  in  fee,)  it  has  been  held,  that  notwithstanding 
the  remainder  over  is  in  this  case  limited  to  take  effect  on  an 
event  (viz-,  the  death  of  ^.)  which  possibly  may  not  happen  till 
after  the  expiration  of  the  preceding  estate  for  80  years,  yet  as 
the  chance  against  such  events  happening  before  the  expiratioa 
of  the  preceding  term  is  exceedingly  small,  such  remainder  shall 
be  considered  as  vested;  and  that  the  mere  possibility  that  a  life 
in  being  may  endure  for  80  years  to  come,  does  not  amount  to  a 
degree  of  uncertainty  sufficient  to  constitute  a  contingent  re- 
mainder. 
Hutt.  118.  Thus,  in  the  case  of  Napper  and  Sanders,  where  .tf.  made  a 
Happer  t».  feoffment  to  the  use  of  herself  for  life,  and  after  to  the  use  of  the 
Sanders,  feoffees  for  80  years,  if  B.  and  C.  his  wife  should  so  long  live, 
and  if  C.  survived  B.y  then  to  the  use  of  her  for  life,  and  after  the 

(i)  We  have  seen'  that  the  third  class  of  contingent  remainders  mention^  by 
Mr.  Feame,  comprises  those  which  are  contingent,  from  their  depending  on  an 
event  certain  of  happening  at  some  time,  but  uncertain  of  happening  before  the 
determination  of  the  preceding  estate. 

Every  case  in  wluch  land  is  hmited  to  a  person  for  a  term  of  years  if  he  shaK 
so  long  live,  with  a  remainder  over  on  his  decease,  is  evidently  of  this  description, 
for  the  event,  on  which  the  remainder  depends,  is  the  decease  of  the  party;  and 
that  event,  though  certain  of  happening  at  some  time,  may  not  happen  till  afler  the 
determination  of  the  preceding  estate,  as  the  term  which  constitutes  the  preceding 
estate,  may  expire  by  the  efRuxion  of  its  period  in  the  life  of  the  party.  Literally 
speaking,  therefore,  all  such  remainders  apparently  fall  within  those  of  the  third 
class. 

But,  in  the  common  course  of  things,  a  term  for  years  may  be  of  such  long 
duration,  as  to  make  it  beyond  calculation,  that  the  party  should  outlive  it ;  in  all 
such  cases,  limiting  a  remainder  to  commence  after  the  decease  of  the  party,  is 
virtually  limiting  it  to  commence  after  the  determination  of  the  term ;  this  being 
admitted,  the  only  circumstance,  supposed  to  make  the  contingency,  is  put  beyond 
calculation,  and  the  remainder  must  necessarily  be  considered  to  be  vested.  -  This 
makes  the  cases  now  spoken  of  by  Mr.  Feame,  exceptions  from  his  third  class  of 
contingent  remainders. 
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decease  of  C  to  the  tise  of  27.  in  tail,  with  other  remainders  over; 
the  question  was,  whether  the  remainders  subsequent  to  the  re- 
mainder for  life  of  C.  were  contingent  or  vested?  Now  this  ques- 
tion, we  are  to  observe,  must  have  depended  on  two  points;  first. 
Whether  the  contingency  upon  which  the  estate  for  life  of  C»  was 
limited  to  depend,  viz.  her  surviving  her  husband,  should  extend 
to  all  the  subsequent  remainders,  and  their  taking  effect  depend 
likewise  on  that  contingency ;  and  secondly.  Supposing  the  sub-  [  ^^  ] 
sequent  remainders  were  not  to  depend  on  the  contingency  of  Cs 
surviving  her  husband,  but  to  take  place  at  her  decease,  let  her 
survive  him  or  not,  then,  whether  such  remainders  were  not  to 
be  deemed  contingent,  in  regard  of  the  possibility  of  the  determi- 
nation of  the  preceding  estates  before  the  event  should  happen, 
on  which  these  remainders  were  to  take  effect,  viz.  the  death  of 
C;  which  possibility  consisted  in  this,  that  C.  and  her  husband 
might  both  outlive  the  term  of  80  years,  and  then,  (supposing  jS. 
to  be  dead)  it  is  obvious,  there  would  be  no  preceding  estate  sub- 
sisting, nor  that  period  yet  arrived  at  which  the  remainders  were 
limited  to  take  effect 

But,  however,  it  was  resolved  by  all  the  court,  that  these  re- 
mainders were  not  contingent,  but  vested  presently;  though  it 
was  agreed  that  C's  estate  for  life  was  contingent  on  the  event 
of  her  surviving  her  husband.  And  the  case  of  Lord  Derby  was 
cited,  where  a  feoffment  was  made  to  the  use  of  E.  in  tail,  with 
remainder  to  the  use  of  the  feoffee  for  80  years,  if  H.  should  so  yj ^  j^^ 
long  live,  and  after  his  decease  to  the  use  of  F.  in  tail,  with  re-  j^_*^  ^q^ 
mainder  to  the  use  of  Lord  Derby;  and  it  was  adjudged,  that  the 
remainder  vested  presently,  and  that  the  possibility  that  H.  might 
have  overlived  the  80  years,  would  not  make  the  remainders 
contingent. 

So  it  was  said  by  Hale  C.  J.,  in  the  case  of  Weale  and  Lower,  Pollexf.  67. 
that  if  a  feoffment  be  made  to  the  use  of  wf.  for  99  years,  if  he 
shall  so  long  live,  and  after  his  death  to  the  use  of  B.  in  fee,  this 
shall  not  be  contingent,  but  it  shall  be  presumed  his  life  will  not 
exce^  99  years;  but  that  it  had  been  otherwise,  if  it  had  been 
made  but  for  dl  years. 

In  a  case  of  this  nature  in  Chancery,  where  j8,  devised  lands 
to  B.  his  eldest  son,  for  the  term  of  60  years,  if  he  should  so  Beverley  v. 
long  live,  and  from  and  after  his  decease  to  his  grandson  D.  (son  Beverley,  8 
of  the  said  B.)  in  taiL    B.  and  D.  suffered  a  recovery;  an  objec-  Vem.  181. 
tion  was  taken  to  the  recovery,  for  that  the  devise  to  B.  being 
only  for  60  years,  if  he  should  so  long  live,  and  after  his  decease 
to  jD.,  the  freehold  during  the  life  of  B.  was  in  abeyance.  It  was 
argued  that  the  Ihnitation  of  the  estate  tail  was  good,  expectant 
on  the  term  of  60  years;  and  Lord  Derby's  case  was  cited,  as  in 
point,  that  the  devise  over,  from  and  immediately  after  the  decease        [  93  ] 
of  JB.,  ought  to  be  intend^  of  bis  dying  within  the  term ;  which 
was  highly  presumable,  B.  being  then  upwards  of  40  years  of  age. 
But  the  court  said  it  would  be  hard  to  make  such  construction  on 
the  words  of  the  will,  as  to  say,  where  land  is  limited  to  a  man 
for  60  years,  if  he  shall  so  long  live,  and  from  and  after  his  decease 
to  another,  that  it  must  be  meant  from  and  after  his  decease 
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N.  B.  There  ^i^hin  the  tenn;  for  suppose  he  outlived  the  term,  should  the 
was  a  decree  r^n3SLin<]6r-man  take  in  the  lifetime  of  the  first  derisee?  That 
in  favour  of  would  be  a  construction  contrary  to  the  words  and  intention  of 
the  recovery  the  testator. 

uponanother  In  this  last  case,  no  objection  was  taken  to  the  ralidity  of  the 
point.  subsequent  limitation  to  Z>.,  on  the  ground  of  its  being  a  freehold 

to  commence  in  future;  for  this,  we  are  to  observe,  was  the  case 
of  a  willy  where  the  limitation  of  a  freehold,  to  commence  in 
Vide  infra,  p./t//i^^09  is  allowed  to  take  effect  under  certain  restrictions,  as  will 
881  d(  seq.  appear,  ^hen  we  come  to  treat  of  executory  devises. 

But  in  this  sort  of  limitations,  (when  not  by  will,  or  by  way 
of  use,)  if  the  term  of  years  is  so  short,  as  to  leave  a  common 
possibility  that  the  life  on  which  it  is  determinable  may  exceed 
It,  there  should  be  a  present  vested  freehold  estate  to  prevent  the 
Vide  n  21    ^in^i^^^i^i^  ^^^^  being  void,  as  a  freehold  to  commence  in  futuro. 
22  supra. '   Indeed,  in  both  the  cases  of  Napper  v.  Sanders,  and  Lord  Derby, 
above  cited,  a  preceding  freehold  being  limited  to  the  feoffee,  left 
no  room  for  this  objection.  But  the  case  above  cited,  as  put  by  Lord 
Hale,  stands  independent  of  any  preceding  freehold ;  and  though  it 
seems  capable  of  bqing  supported  upon  the  principle  of  a  preceding 
freehold  arisingby  impIication,agreeable  to  the  cases  of  Penhay  and 
Vide  infra     Hurrell,  and  Pybus  v.  Mitford  cited  below,  yet  there  seems  to  be  no 
p.  25,  41.'    ^^^  ^^  occasion  for  such  resort.    Because  the  allowed  improba- 
bility of  the  life's  exceeding  the  term  of  years  determinable 
thereon,  appears  sufficient  to  take  such  remainders,  as  those  in 
Napper  v.  Sanders,  and  Lord  Derby,  and  the  case  put  by  Hale, 
out  of  the  description  of  freeholds  to  commence  in  future. 
It  is  generally  true,  that  in  the  case  of  a  limitation  to  A,  for 
r  24  ]         21  years,  if  he  shall  so  long  live,  and  after  his  death  to  B,  in  fee, 
3  Rep.  20.    ^'^  remainder  to  B.  is  void,  as  being  a  freehold  to  commence  in 
futuroj  viz.  after  the  decease  of  «^.,  no  freehold  having  been 
limited  so  as  take  effect  before  that  period.   Because,  in  this  case, 
it  is  very  possible  that  the  period  limited  for  the  remainder  to 
take  effect  from,  viz.  the  decease  of  c^.,  may  not  happen  till  after 
the  determination  of  the  preceding  estate,  viz.  the  term  of  years; 
in  which  event  the  remainder  could  not  take  effect  at  all,  as  I  have 
Vide  p.  8  dz;  already  observed  in  a  preceding  page.    Its. taking  effect  is  there- 
4,  supra.       fore  uncertain,  in  regard  of  this  possibility  of  the  preceding  estate's 
determining  before  the  event  happens,  from  whence  the  remain- 
der is  to  commence ;  and  should  it  take  effect  at  all,  it  must  be 
in  futuro;  that  is,  after  the  event  is  decided  on  which  its  taking 
effect  depends.     Here,  then,  being  no  preceding  freehold  limited, 
this  remainder  (which  must  take  effect  at  some  future  period,  if 
at  all)  is  strictly  nothing  else  than  a  freehold  limited  to  commence 
in  futuro. 

It  is  the  allowed  common  possibility  of  the  life's  exceeding  the 
term,  which  creates  such  a  contingency  in  respect  to  the  remain- 
der's taking  effect,  as  brings  that  remainder  within  the  descrip- 
tion of  a  freehold  limited  to  commence  in  futuro^  and  conse- 
quently within  the  direct  application  of  the  rule  which  denies 
any  effect  to  limitations  of  that  kind. 
But  where  we  do  not  admit  such  a  degree  of  possibility  of  the 
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Kfe's  exceeding  the  term,  as  is  supposed  sufficient  to  create  a 
contingency  in  the  remainder,  there,  I  apprehend,  the  remainder 
cannot  fall  within  the  description  of  a  freehold,  to  commence  in 
futUTO,  For  when  we  suppose  the  remainder  to  be  vested,  we 
of  consequence  admit  that  it  passes  immediately,  subject  to  and 
expectant  on  the  preceding  term;  for  otherwise  it  cannot  be  vested; 
and  then  it  is  a  freehold  commencing  in  pragsentiy  and  not  in/u- 
iuro.  If  the  life  cannot  exceed  the  term,  and  the  term  must  de- 
termine with  the  life,  the  limiting  an  estate  to  commence  from 
the  expiration  of  the  life,  is,  in  effect,  limiting  it  to  commence 
from  the  determination  of  the  term;  in  which  latter  mode  of 
limitation  there  could  exist  no  doubt  of  the  remainder's  passing 
immediately  and  being  vested.  And  upon  these  principles  alone, 
without  recurring  to  any  other,  I  think  the  case  put,  and  distinc-  [  ^5  ] 
tion  taken,  by  C.  J.  Hale,  above  cited,  may  be  admitted  as  law.  Supra,  2'Z. 

But  here,  perhaps,  the  case  of  Penhay  and  HurreIl,(Ar)  may,         [  ^6  ] 
if  not  considered  with  some  degree  of  attention,  be  mistaken  as  Penhay  v. 
an  authority  against  this  doctrine.     That  case,  as  stated  by  Ver-  Hurrel,  2 
non,  was  a  conveyance  by  Ji.  to  the  use  of  trustees  for  70  years,  Vem,  870. 
if  «/f.  should  so  long  live,  remainder  to  trustees  for  3000  years, 
and  from  and  after  the  death  of  9^,  to  B.  his  son  for  life,  with 
divers  remainders  over.     The  objection  was,  that  the  limitation 


(At)  Mr.  Raithby,  in  a  note  to  this  case,  in  his  valuable  edition  of  Mr.  Vernon's 
Reports,  has  favoured  us  with  an  account  of  it,  extracted  from  the  Register's  book, 
which  materially  diflfers  from  Mr.  Vernon's. 

In  the  case  of  Evans  on  the  demise  of  Burtenshaw  v,  Weston,  Ftdf.  App. 
Nicholas  Newenden,  by  indentures  of  the  23d  and  24th  of  July  1706,  post  670. 
(being  the  settlement  executed  on  bis  intended  marriage  with  Mary 
Calveriey,)  conveyed  lands  to  the  use  of  himself  and  his  assigns  for  09  years,  if 
he  should  so  long  live ;  and  from  and  aAer  his  decease,  to  the  use  of  trustees  and 
their  heirs  during  his  life,  for  preserving  the  contingent  remainders  thereinafter 
limited ;  and  from  and  ader  his  decease,  to  the  use  of  Mary  Calveriey  for  her  life ; 
and  aAer  the  decease  of  the  survivor  of  them,  to  the  use  of  their  sons  successively 
in  tail  male,  with  remainder  to  the  use  of  the  heirs  female  of  the  body  of  Nicholas 
Newenden,  and  for  want  of  such  issue  to  the  use  of  the  right  heirs  of  Nicholas 
Newenden.  There  was  bsue  of  the  marriage  three  sons  and  six  daughters ; 
Nicholas,  the  eldest  son,  had  issue  a  son,  (who  afterwards  died  without  issue,) 
and  a  daughter,  who  married  James  Fuller,  and  they  conveyed  to  Burtenshaw. 
The  two  younger  sons  and  five  of  the  daughters  died  without  issue ;  the  remaining 
dauj^hter  married  Weston.  Several  points  arose  in  the  cause ;  that  on  which  it  was 
decided,  was,  whether  the  trustees  took  a  vested  estate  in  remainder.  It  came  he- 
fore  the  Court  of  King's  Bench  in  1772,  in  a  case  reserved  in  an  ejectment,  in 
"which  Mr.  Burtenshaw  was  defendant.  It  was  argued  three  tiroes,  and  the  judges 
agreed  in  opinion,  that  the  trustees  took  a  vested  remainder.  The  case  was  afterwards 
determined  in  the  saine  manner  in  the  Court  of  Exchequer,  on  a  special  verdict. 
From  a  MS.  report  in  the  editor's  possession,  of  Lord  Mansfield's  argument  in 
pronouncing  the  judgment  of  the  Court  of  King's  Bench,  it  should  seem  that  the 
court  was  of  opinion  that  in  the  .clauses,  introducing  the  remainder  to  the  trustees, 
the  words  '*  his  decease,"  should  be  rejected  as  nonsensical  and  repugnant ;  and 
that  the  words  '<  from  and  after"  should  be  referred  to  the  term  itself. 

This  appears  to  be  a  strong  authority  in  favour  of  Mr.  Fearne's  doctrine  in  the 
present  paragraph. 
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to  B.,  together  with  the  remaindera  oyer,  were  void,  being  an 
eetate  of  freehold  to  commence  in  /uturo  ;  for  the  firat  freehold 
estate  was  limited  to  B.f  which  was  not  to  arise  until  the  death 
of  •d.f  and  no  estate  for  life  was  limited  to  ^.,  unless  an  estate 
for  life  should  be  supposed  to  result  back  to  him.  After  solemn 
ailment  upon  the  point,  and  a  case  stated  to  the  judges,  it  was 
decreed,  that  an  estate  for  life  resulted  to  •tf.,  which  supported 
the  limitation  over.  Now  the  question  may  be  asked,  why,  if 
the  doctrine  just  now  treated  of  had  been  admitted,  there  could 
be  any  occasion  to  recur  to  that  of  resulting  uses;  in  order  to 
support  these  limitations  over,  seeing  they  were  preceded  by  two 
successive  terms,  of  70  and  3000  years,  which  it  could  not  be 
supposed  the  life  of  ^,  could  possibly  exceed? 

In  answer  to  which,  we  are  to  observe,  it  is  very  true,  that  in 
this  case  there  was  no  room  for  any  contingency  in  the  limitation 
to  B.J  on  the  score  of  any  supposed  possibility  of  the  preceding 
estate's  determining  before  the  period  when  that  limitation  was  to 
take  effect,  viz.  the  death  of  wf . ;  it  was  therefore  not  to  any  such 
contingency  that  this  limitation  owed  the  quality  of  a  freehold  to 
commence  in  futuro^  but  to  a  cause  of  a  very  different  nature. 
The  truth  is,  this  limitation  to  B.  was  not  properly  a  remainder, 
because  it  was  not  limited  to  commence  or  take  effect  when  the 
preceding  estates  were  to  determine;  there  was  a  preceding  term 
of  3000  years,  which  was  not  determinable  on  the  life  of  .4.,  at 
whose  death  the  limitation  to  B,  was  to  take  effect;  and  there- 
fore this  limitation  to  B,  which  was  to  take  effect  without  regard 
to,  and  at  a  period  different  from  the  determination  of  the  pre- 
ceding estates,  could  not  be  a  remainder,  within  that  definition  of 
a  remainder  which  I  have  considered  in  a  former  page. 
Vide  p.  7  d^  ^^^  ^^  ^^^^  limitation  to  B,  did  not  pass  a  remainder  expectant 
8,  supra.  on  the  preceding  estates,  it^  could  pass  no  vested  interest  previous 
[  27  ]  to  the  decease  of  •^.;  for  the  preceding  limitations  left  no  interest 
or  estate  which  could  pass  immediately,  but  by  way  of  remainder 
expectant  on  their  determination;  consequentlv,  the  limitation  to 
£.,  passing  no  vested  interest  previous  to  the  decease  of  t^.,  must 
therefore  have  been  considered  as  a  freehold,  not  passing  imme- 
diately by  way  of  remainder,  as  in  the  former  cases,  but  to  com- 
mence in  futuroy  viz.  after  the  death  of  A,^  unless  a  preceding 
freehold  during  the  life  of  A.  had  resulted  to  fill  up  the  chasm, 
and  prevent  any  interruption  or  abeyance  of  the  freehold,  by  con- 
necting itself  with  the  limitation  to  B.  as  a  preceding  estate  with 
a  remainder. 

Had  the  term  of  3000  years  been  made  determinable  on  vf.'s 
life,  as  the  term  of  70  years  was,  this  case  would  have  fallen 
Supra,  21,    within  the  reason  of  the  resolutions  in  the  cases  of  Napper  and 
22.  Sanders,  and  of  Lord  Derby ;  for  then  as  .^.'s  death  must  have 

determined  both  the  terms,  (and  there  could  be  no  supposed  pos- 
sibility of  his  life's  exceeding  them,)  an  estate  to  commence  at  his 
death  would  have  been  the  same  as  an  estate  to  commence  from 
the  determination  of  those  terms,  and  would  consequently  have 
amounted  to  a  vested  remainder  expectant  on  those  terms. 
I  hope  I  have  now  sufficiently  explained  the  nature  of  the 
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exeeption  I  have  been  treating  of;  and  shall  therefore  piss  to 
those  cases  which  are  to  be  excepted  from  the  literal  extent  of 
the  last  of  the  foregoing  descriptions.  These  will  be  found  to  be 
much  more  numerous,  as  they  depend,  on  one  hand,  on  a  general 
rule  of  law  respecting  limitations  to  the  heirs  general  or  special, 
where  the  ancestor  takes  an  estate  of  freehold  in  the  same  con- 
veyance; and  on  the  other,  upon  the  respect  which  is  paid  to  the 
intent  of  a  testator,  where  it  can  be  plainly  collected  from  his 
will,  that  he  used  the  words  heirs  of  the  body,  &c  as  a  dtacripiio 
persanm. 

SECTION  THE  FIFTH.  [  28  ] 

See  Part     Exception  from  the  Fourth  Clasa  of  Contingent  ^  j^^jj  ^^^ 
II.  c  XII.  Semainders.(l)  ^^j^ 

8ee§  392-        Upoy  the  first  of  these  grounds  we  are  to  observe,  i  Rep.  104. 
401  a.        that  wherever  the  ancestor  takes  an  estate  of  freehold,  See  dUoDoe 

(l)  Where  land  is  limited  to  a  person  for  his  life,  and  afler  his  decease  to  his 
heirs,  or  to  the  heirs  of  his  body,  the  second  limitation  might  be  thought  to  have 
an  appearance  of  giving  the  heir  an  estate  by  purchase,  or  an  original  estate,  pri- 
marily vested  in  hunself,  and  not  claimed  by  him  derivatively  through  his  anoes* 
tor.  For,  as  the  land  is  expressly  limited  to  the  anceBtor  ibr  his  life,  it  might  seem 
contrary  both  to  the  expression  of  the  deed  and  the  intention  of  the 
See §883-  grantor,  that  the  ancestor  should  take  a  larger  estate;  and  as  no  per- 
5.  son  can  have  an  heir  during  his  life,  the  heir  being  the  individual  on 

whom  the  law  casts  the  succession  at  the  instant  of  the  ancestor's 
decease,  it  might  be  thought  that,  where  an  estate  is  limited  to  a  person  expressly 
for  his  life,  and  after  his  decease,  to  his  heirs,  the  limitation  to  the  heirs  must 
necessarily  be  contingent  during  the  ancestor's  life. 

In  either  supposition,  there  would  be  ground  to  contend  that  the  heirs  should 
take  an  estate  of  inheritance  by  purchase;  and  the  limitation  to  the  heirs  would 
then  (all  within  Mr.  Feame's  fourth  class  of  contingent  remainders,  being  a  limita- 
tion in  remainder  to  a  person  not  in  being  or  not  ascertained. 

But  by  a  rule  of  law  of  early  antiquity,  it  is  settled  that,  in  all  these  cases,  the 
remainder  to  the  heirs  is  Immediately  executed  in  the  ancestor,  and  therefore  is  not 
contingent  or  in  abeyance. 

These  limitations,  therefore,  are  exceptions  to  Mr.  Feame's  fourth  class  of  con- 
tingent remainders,  within  which  literally  they  appear  to  fall.  It  is  generally 
caUed  the  rule  in  Shelley's  case,  rep<Hted  1  Co.  93,  and  by  contemporary  reporters. 
In  that  case,  it  was  not  a  subject  for  the  determination  of  the  court,  or  even  a  sub- 
ject of  discussion;  but  it  is  expressed  in  the  arguments  in  clear  terms,  as  an 
acknowledged  rule  of  law,  and  has  thence  received  its  appellation. 

Mr.  Feame's  discussion  of  it  may  be  divided  into  three  heads :  the  first,  begin- 
ning with  the  present  section  and  ending  with  the  seventeenth  paragraph,  treats  of 
it,  as  applied  to  legal  limitations  in  da^ds;  the  second,  beginning  with  the  eigh- 
teenth, and  ending  with  the  nineteenth  paragraph,  treats  of  it,  as  applied  to  equita- 
ble limitations  in  deeds  and  wills;  the  third,  which  carries  the  discussion  to  the  end 
of  the  sectibn,  treats  of  it  as  applied  to  legal  limitations  in  wills.  Since  the  fourth 
edition  of  Mr.  Fearne's  work,  which  was  published  in  his  lifetime,  the  public  has 
been  favoured  by  Mr.  Preston,  with  his  ^'  succinct  view  of  the  rule  in  Shelley's 
case,  exhibitinff,  by  negative  and  affirmative  propositions,  the  instances  in  which 
several  limitations,  one  to  the  anoestcHr,  the  other  to  the  heirs,  the  heirs  of  the  body, 
or  issue  of  the  body  of  that  person,  do  and  do  not  give  the  inheritance  to  the 
ancestor." 
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d.  Earl  cf  or  frank  tenement,  and  an  immediate  remainder  is  thereon  limited 
lAndsey  v.  in  the  same  conTeyance  to  his  heirs,  or  heirs  in  tail,  such  remain* 
Cclyear^W  der  is  immediately  executed  in  possession  in  the  ancestor  so 

k^d  ]        taking  the  freehold,  and  therefore  is  not  contingent  or  in  abey- 
e«i,  547.    ance :  «8  an  estate  for  life  to  Ji.  remainder  to  the  heirs  of  his 

1  Inst  22,  b.  body,  this  is  not  a  contingent  remainder  to  the  heir  of  the  body 

2  Roll.  Abr.  of  w^.  but  an  immediate  estate  tail  in  Ji.    So,  likewise^  wherever 

417.  the  ancestor  by  any  gift  or  conveyance  takes  an  estate  of  freehold, 
and  there  is  afterwards  in  the  same  gift  or  conveyance  a  limita- 

1  Rep.  104.  iJqjj  ^  jjjg  n^hi  heirs,  or  heirs  in  tail,  after  some  other  estate  for 

life  or  in  tail  interposed  between  his  freehold  and  such  limitation 

Brook,  to  his  heirs,  this  remainder  to  his  heirs  vests  in  the  ancestor  as  a 

Done,  &c.    remainder,  and  shall  not  be  in  contingency  or  abeyance.     As  a 

pi.  11.  lease  for  life  with  divers  remainders  over,  remainder  to  the  right 

heirs  of  first  lessee  for  life,  this  is  a  remainder  in  fee  vested  in  the 

first  lessee  for  life ;  and  after  bis  death,  and  the  determination  of 

Brook,  the  mean  remainders,  his  heir  shall  be  in  as  heir,  and  not  as  pur- 

Nosme,  pi.   chaser.    So  where  land  is  given  to  *^.  for  life,  remainder  to  B, 

1.  40.  for  life,  remainder  to  the  heirs  male  of  the  body  of  w^.  who  has 

two  sons,  the  eldest  has  issue  a  daughter,  and  dies,  Jl.  and  B.  die, 

the  youngest  son  shall  have  the  land  as  heir  male;  which  proves 

1  Inst.  24  b.^^^^^®  takes  by  descent,  and  not  by  purchase,  and  consequently 
Vide  infra,  *  ^^^  estate  tail  vested  in  the  father;  for  had  the  younger  son  taken 
218. 4»  ©uf.  hy  purchase,  he  must,  according  to  the  old  doctrine,  have  been 
[  30  ]  complete  heir  general  as  well  as  heir  male,  which  two  characters 
Co.  lAtt.  could  not  foe  united  in  him  during  the  life  of  the  eldest  son's 
164  a.  II.  2.  daughter. 

4*  infra,  45.     V.  1.  (m)  Rolle  indeed  takes  a  distinction,  by  say-    See  §462* 

Wiiiesv,      ing,  that  where  the  frank-tenement  is  so  limited  to  the 

Palmer,       ancestor,  and  a  mediate  remainder  to  his  right  heirs,  that  all  the 

2  Roll.  Abr.  intermediate  estates  between  that  and  the  limitatiop  to  his  heirs, 

418.  as  well  as  his  own  estate,  may  determine  during  his  life,  in  that 
case  the  limitation  to  his  heirs  is  in  abeyance;  because  he  can 

'    have  no  heir  to  take  the  remainder ;  as  if  a  feoffment  be  made  to 

the  use  of  Ji.  and  B.  during  their  joint  lives,  and,  after  the  death 

of  either  of  them,  to  the  use  of  C.  for  life,  remainder  to  the  heirs 

of  the  body  of  ^.,  this  remainder,  he  says,  does  not  attach  in  B. 

but  is  in  abeyance;  because  i{*6t,  andC.  die  in  the  lifetime  of  B. 

the  estate  to  B.  is  determined,  and  the  remainder  to  C  ended, 

and  yet  the  remainder  to  the  heirs  ofB,  cannot  take  effect,  because 

he  cannot  have  an  heir  during  his  life.     And  some  cases  have 

been  put  arguendo  of  the  heir's  taking  by  purchase,  because  of 

the  impossibility  of  the  remainder's  vesting  and  uniting  with  the 

Vide  Lit.      freehold  in  the  ancestor's  lifetime;  as  of  a  limitation  to  Jl.  for  life, 

Rep.  258.     remainder  to  B.  for  life,  and  if  •/£.  dies  before  B.  then  to  the  right 

heirs  of  Jl.    Or  a  lease  to  t/f.  and  B.  and  if  Ji.  dies,  living  J9., 

1  Inst.  the  remainder  to  the  heirs  of  Ji.    But  this  doctrine  is  directly 

378,  b.         contradicted  by  the  authority  of  Lord  Coke,  where  he  says,  if  land 

(m)  V.  1.  Efi^t  of  the  rule  in  Shelley's  case,  where  the  estate  of  freehold  limited 
to  the  ancestor  is  determinable  on  an  event  which  may  happen  in  his  lifetime,  as 
to  one  man  during  the  life  of  another,  or  to  a  woman  during  coverture. 
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be  given  to  A.  and  B.  so  long  as  they  jointly  together  live,  the 
remainder  to  the  right  heirs  of  him  that  dieth  first,  and  warrant 
the  land  xxiformA  prmdict&^A,  dieth,  his  heir  shall  have  the  war- 
ranty; and  yet  the  remainder  vested  not  during  the  life  of*/?.,  for 
the  death  of  A.  must  precede  the  remainder;  and  yet  shall  the 
heir  of  A.  have  the  land  by  descent.  And  consequently  it  ope- 
rates as  a  contingent  remainder  in  A.  himself,  and  not  a  remain- 
der  to  his  heirs  by  purchase,  although  it  cannot  possibly  ve^t  in 
the  lifetime  olA. 

And  with  respect  to  the  distinction  taken  by  Rolle,  I  am  to  [  31  ] 

observe  that  he  cites  no  authority  at  all  for  it;  and  I  find  it  is 
opposed  by  two  authorities,  which  are  expressly  to  the  contrary: 
The  first  is  in  Perkins;  if  lands  be  leased  unto  Ji,  and  B.for  the 
life  of  C.  the  remainder  unto  the  right  heirs  of  •<(?.,  and  A,  takes  ^  .  .^^ 
a  wife  and  C.  dieth  living  Ji.  and  A,  and  j1.  dieth  living  A,  the  ^^^^'^'  ^'^^' 
wife  of  •S.  shall  be  endowed;  because  that  cestui  que  vie  (C.) 
dieth,  living  A.  the  husband^  so  as  the  freehold  and  inheritance 
are  joined  in  the  husband  during  the  coverture.  Here  we  see 
the  freehold  was  limited  to  •/£.  and  B.  only  during  the  life  of  C, 
so  that  it  very  probably  might,  (and  as  the  case  is  put,  did)  deter- 
mine before  the  death  of  «/f.,  but  notwithstanding  he  could  have 
no  heir  at  the  time  when  his  freehold  so  determined  by  the  death 
of  C,  yet  the  freehold  and  inheritance,  it  seems,  became  united 
to  him  at  the  death  of  C,  consequently  the  remainder  to  his 
right  heirs  was  completely  executed  in  himself  by  the  death  of 
C,  and  therefore  that  limitation  must  have  been  a  vested  remain- 
der in  its  creation ;  for  had  it  been  a  contingent  estate  to  the  heir 
of  «^.,  the  inheritance  could  never  have  been  executed  or  vested 
in^. 

Consonant  to  this  is  the  other  case,  which  is  in  Keble:  an  estate  1  Keb.  688. 
was  limited  to  husband  and  wife  during  their  joint  lives  ;  and  Merrill  v, 
after  the  decease  of  either  of  them,  remainder  to  the  heirs  of  the  Rumsey. 
body  of  the  wife  begotten  by  the  husband,  remainder  to  the  wife  Raym*  1^^* 
for  life.    Upon  a  dispute  between  the  children  and  the  wife,  after  Siderf.  247. 
the  death  of  the  husband,  whether  this  was  an  estate  tail  in  the?.*^  '^n^i 
wife,  or  a  contingent  remainder  in  the  children ;  Keeling  con-  ^^'  ^^*  4\ 
ceived  it  an  estate  tail,  executed  sub  modoy  not  presently  by  *^^- »•?•<*'*» 
severance  of  the  jointure,  as  it  would  be  by  a  several  conveyance,    ^  luu^* 
but  upon  the  death  of  him  whose  life  kept  the  estates  asunder,  x 'jfaule  i- 
they  were  united  and  executed ;  and  the  court  agreed  there  was  Selwvn  124. 
no  contingency  either  in  estate  or  person,  and  that  an  estate  to  a        3^'      * 
woman  durante  viduitatcy  remainder  to  the  heirs  of  her  body, 
is  an  estate  tail  in  the  woman.   In  this  case  likewise,  we  observe, 
that  the  freehold  which  the  wife  took  by  the  limitation  wasr  only 
for  the  joint  Jives  of  herself  and  husband^  and  consequently  must 
determine  in  her  lifetime,  if  her  husband  should  die  before  her;         [  ^^  ] 
and  then  she  could  have  no  heir  of  her  body  when  it  determined: 
the  case  actually  so  happened ;  yet  we  find  it  was  adjudged  an 
estate  tail  in  the  wife.    The  like  observation  may  be  made  as  to 
an  estate  to  a  woman  durante  viduitatCy  remainder  to  the  heirs 
of  her  body :  her  freehold  may  determine  before  she  may  have 
any  heir  of  her  body ;  nevertheless  the  court  held  such  a  limita- 
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tioD  to  be  an  estate  tail  In  the  case  put  by  Rolle,  there  is  aft 
intermediate  remainder  to  C.  for  life ;  but  the  only  difference  to 
be  inferred  on  that  aecount,  (if  we  reason  by  analogy  to  the 
eases  where  the  ancestor  takes  the  freehold  for  his  own  liCe,)  is, 
that  the  limitation  attaches  in  the  ancestor  as  a  remaiadery  instead 
of  being  executed  in  possession,  as  it  was  in  the  lattor  cases  which 
Brook  Es-  I  have  cited.  And  Brook,  speaking  of  the  opinion,  that  if  land 
tates,  76.  be  given  to  A.  B.  pur  autre  vie^  the  remainder  to  the  heirs  of  his 
body  begotten,  he  shall  have  only  a  term  d* autre  vie  during  the 
life  of  cestui  que  vie,  sajrs,  tamen  dicitur  quod  nan  est  lex. 

Indeed  the  cases  where  the  freehold,  though  it  may  determine 

in  the  ancestor's  lifetime,  is  not  constrained  to  do  so,  seem  in 

some  measure  referrible  to  the  principle  resorted  to  by  Brook  in 

the  common  case  of  a  lease  to  one  for  life,  with  divers  remainders 

oyer,  remainder  to  the  right  heirs  of  first  tenant  for  life;  where 

Brook  Done  he  says,  that  if  all  die,  the  heir  shall  be  in  as  heir,  for  by  possi* 

et  Remain-   bility  his  father  might  have  had  the  possession.     By  which  we 

der,  (pi.  76.)  must  understand  the  possession  unsevered  from  the  limitation  to 

his  heirs;  for  the  possession  so  severed  he  had  before;  and  in  this 

sense  of  the  principle  it  seems  by  no  means  foreign  to  the  case  of 

a  freehold,  which,  though  it  may  determine  in  the  ancestor's  life, 

may  also  be  commensurate  with  it,  and  eventually  continue 

unsevered  from  the  inheritance.    The  principle  resorted  to  by 

1  Co.  Rep.  Brook  is  recognized  in  what  is  said  in  Shelley's  case,  that  if  the 

98.  a.  heir  is  to  take  any  thing  which  might  have  vested  in  the  ances- 
Vide  1  Ck>.  tor,  the  heir  shall  be  in  by  descent.  And*  in  cases  where  an  estate 
Rep.  98*  b.   is  to  arise  to  the  ancestor  and  his  heirs  on  a  condition  precedent, 

99.  a.  8  Co.  the  performance  of  it  after 'the -ancestor's  decease  (in  whom  no 
Rep.  76.  a.  estate  at  all  therefore  vested)  will  entitle  his  heir  as  by  descent. 
^lAQ*  I  An  '^^  which  we  may  add,  the  rule  respecting  the  transmissible 
r  q ^  1  <iuality  of  contingent  remainders  or  executory  devises,  to  the 
v^  '  r       representatives  of  the  ancestor  dying  before  the  estate  vesta  And 

864M2  ^^  ^^*^  ^^^^  ^^  ^'^^  Coke,  of  the  lease  to.  two  for  their  joint 
^*  '  '  lives,  remainder  to  the  right  heirs  of  the  one  who  dies  first, 
establishes  the  union  of  the  two  limitations,  notwithstanding  the 
contingency  of  the  latter,  and  its  absolute  impossibility  of  vesting 
in  the  ancestor.  These  grounds,  in  conjunction  with  the  cases  I 
have  referred  to,  upon  the  question  arising  on  the  determinable 
state  of  the  freehold  in  the  ancestor's  lifetime,  seem  to  overweigh 
the  authority  in  RoUe,  and  warrant  the  rule  in  Shelley's  case,  to 
the  whole  extent  of  its  general  terms. 

Upon  the  whole,  therefore,  the  better  conclusion  seems  to  be, 
that  the  possibility  of  the  freehold's  determining  in  the  life  of  the 
ancestor  who  takes  it,  does  not  keep  the  subsequent  limitation  to 
his  heffs  from  attaching  in  himself;  and  that  we  may 
consider  it  as  a  general  rule,  that  whensoever  the    See  §  405- 
ancestor  takes  any  estate  of  freehold,  whether  it  be    418. 
or  be  not  such  as  may  determine  in  his  lifetime,  and 
there  is  afterwards,  in  the  same  conveyance,  an  unconditional 
limitation  to  his  right  heir  or  heirs  in  tail  (either  immediately, 
without  the  intervention  of  any  mean  estate  of  freehold  between 
his  freehold  and  the  subsequent  limitation  to  his  heirs,  or  medi- 
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ately,  that  is,  with  the  interposition  of  some  sach  mean  estate) 
there  such  subsequent  limitation  to  the  heirs,  or  heirs  in  tail,  vests 
immediately  in  the  ancestor,  and  does  not  remain  in  contingency 
or  abeyance;  with  this  distinction,  that  where  such  subsequent 
limitation  is  immediate,  it  then  becomes  executed  in  the  ancestor, 
forming,  by  its  union  with  his  particular  freehold,  one  estate  of 
inheritance  in  possession ;  but  where  such  limitation  is  mediate, 
it  is  then  a  remainder  Tested  in  the  ancestor  who  takes  the  free- 
hold, not  to  be  executed  in  possession  till  the  determination  of 
the  preceding  mean  estates. — As,  if  there  be  an  estate  to  A.  for 
his  life,  or  during  the  Hfe  of  C,  or  any  other  sole  estate  of  free- 
hold, remainder  to  the  heirs  of  the  body  of  «^.,  this  is  an  estate 
tail  executed  in  possession  in  A. ;  but  if  there  be  an  estate  to  A. 
for  his  life,  or  during  the  life  of  C  or  any  other  estate  of  free- 
hold, remainder  to  B»  for  life,  remainder  to  the  heirs  of  the  body 
of  ^.,  this  is  only  a  present  freehold  in  A,  with  a  vested  remain-  [  ^  ] 
der  to  him  in  tail,  to  take  effect  in  possession  after  the  determi- 

ination  of  B.  's  estate. 
See  §  405-       V.  2.  {m)  And  where  the  subsequent  limitation  to 
418.  the  heirs,  or  to  the  heirs  of  the  body  of  any  ancestor 

taking  the  preceding  freehold,  is  contingent,  accord- 
ing to  the  above-cited  case,  of  the  gift  to  two  for  their  joint  lives, 
remainder  to  the  heirs  of  the  one  dying  first;  as  the  heir  still 
takes  by  descent,  it  seems  to  follow,  that  if  the  contingency  on 
which  the  vesting  is  to  depend  happen  in  the  lifetime  of  the 
ancestor,  the  remainder  in  tail  will  then  vest  in  him;  and  that  in 
case  of  its  not  so  happening,  still  it  attaches  in  him  as  a  contin- 
gent remainder,  which  his  heir  can  only  take  by  descent. 

And  upon  the  same  principle,  a  limitation  to  husband  and  wife 
for  their  lives  successively,  remainder  to  the  heirs  of  the  body  of 
the  one  dying  first,  operates  as  a  contingent  remainder  in  tail,  Vide  10  Col 
barrable  even  by  fine,  though  supported  by  a  trust,  because  fines  Rep.  30. 
of  land  in  anywise  entailed  to  the  persons  levying  them,  are  a  bar 
to  the  issue  by  stat.  33  H.  8.    And  accordingly  a  limitation  of 
that  nature  has,  in  a  settlement  of  customary  estates,  been  held  to 
put  the  estate  in  the  power  of  the  parents  in  a  case  hereafter  to  "'^  '^^l^" 
be  noticed;  and  which  serves  to  confirm  the  doctrine  in  the  case  ^*y.«>- Ban- 
put  by  Lord  Coke,  that  the  impossibility  of  the  limitation  to  the  ^^  ™^» 
heirs,  &c.  vesting  in  the  life-time  of  the  ancestor,  is  no  obstacle  to 
its  attaching  as  a  contingent  remainder  in  him.(n) 

V.  3.  (o)  Here  it  is  to  be  observed,  that  cases  may  arise,  where 
the  estate  of  freehold  limited  to  the  ancestor  may  be  so  limited  to 
him,  in  trust  for  some  other  person,  or  as  a  security  for  some         [  35  ] 

(viC)  V.  2.  Efi^t  of  the  rule  in  Shelley's  cai^,  where  the  limitatiDn  to  the  heirs, 
or  heirs  of  the  body  of  the  ancestor  taking  the  preceding  freehold,  is  oentingent. 

(n)  The  observations  of  Mr.  Preston,  (p.  93-09),  on  the  efieot  of  the  limitatioDS 
considered  by  Mr.  Feame,  in  this  pert  of  hts  Essay,  are  particularly  important. 

(o)  V.  3.  Efiect  of  the  rule  in  Shelley's  case,  when  the  ancestor's  estate  of  fiiee- 
hold  is  limited  to  him  in  trust  for  some  other  person,  or  to  answer  some  particalar 
purpose. 
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charge,  or  to  answer  some  other  particular  purpose,  and  no  osu* 
fructuary  benefit  be  intended  to  the  ancestor  by  such  Umitation. 
As  a  limitation  to  the  use  of  «4.  during  the  life  of  B.  in  trust  for 
B.J  or  to  pay  her  the  rents  and  profits  during  her  life,  remainder 
to  the  use  of  the  heirs  of  the  body  of  Jl.\  and  some  other  cases 
which  might  be  put,  and  which,  though  I  do  not  recollect  to  have 
met  with  in  our  books,  have  occasionally  occurred  to  me  in  the 
course  of  practice.  Now  these  are  cases  which,  I  do  not  see, 
how  we  are  to  consider  as  falling  within  the  extent  or  application 
of  the  rule  I  have  been  treating  of*,  because  it  seems  absurd  and 
inconsistent  with  any  possible  rule  of  law  or  common  sense,  to 
create  or  raise  an  estate  tail  to  a  man  upon  the  ground  of  a  limi- 
tation (yiz.  the  freehold  limited  in  trust)  by  which  no  beneficial 
interest  at  all  was  intended  him.(p) 

V.  4.  {q)  When  there  is  a  joint  limitation  of  the  freehold  to 

several,  followed  by  a  joint  limitation  of  the  inheritance  in  fee 

Vide  1  Inst,  simple  to  them,  as  an  estate  to  Jl,  and  A,  or  for  their  lives,  or  in 

188  b.  184.  tail,  and  afterwards  to  their  heirs,  so  that  both  limitations  are  of 

the  same  quality,  that  is,  both  joint,  it  seems  the  fee  vests  in  them 

jointly.    And  so  if  the  limitation  of  the  freehold  be  to  baron  and 

Brook  Es*     i'^vc^e  jointly,  remainder  to  the  heirs  of  their  bodies,  it  is  an  estate 

tate,  pi.  75.  ^^il  executed  in  them,  as  they  are  capable  of  issue,  to  whom  such 

joint  inheritance  can  descend. 

y.  5.  (r)  But  if  the  limitation  of  the  freehold  be    See  §  405, 
[  36  ]         not  joint,  but  successively,  as  to  one  for  life,  remain-    418. 
1  Lev.  86.    ii^j.  (Q  ^jjQ  other  for  life,  remainder  to  the  heirs  >of 
Raym.  86.    ii^^j^  bodies ;  there  it  seems  the  ultimate  limitation  is  not  exe* 
Stephens  «.   ^uted  in  possession,  but  gives  them  a  joint  remainder  in  tail. 
Untn  ge.       ^^^  j^  ^j^^  limitation  of  the  inheritance  .be  to  several  men,  or  to 

1  Inst.  182 several  women  in  tail,  instead  of  fee  simple,  though  the  freehold 

184,  and  tee  be  to  them  jointly,  they  take  several  estates  of  inheritance ;  be- 
Doe  d.  Gigg  cause  they  cannot  have  issue  between  or  among  them,  as  a  man 
V.  Bradley,  and  woman  may.  And  the  same  rule  extends  to  other  cases, 
16£(M^,899.  where  the  relative  situations  of  the  grantees  render  the  possibility 

(ft)  The  observations  of  Mr.  Preston,  (p.  93-99),  on  the  efiect  of  the  limitations  con- 
sidered by  Mr.  Fearae,  in  this  part  of  his  Elssay,  are  particularly  important. 

(o)  V.  8.  Efiect  of  the  rule  in  Shelley's  case,  when  the  ancestor's  estate  of  freehold 
is  limited  to  him  in  trust  for  some  other  person,  or  to  answer  some  particu- 
lar purpose. 

(p)  With  deference  to  Mr.  Feame, — as  courts  of  law  cannot  take  notice    Mr.  Pres- 
of  any  trusts  charged  on  legal  estates,  the  trusts  or  purposes  for  which  the    ton  is  of 
ancestor's  estate  of  freehold,  in  the  cases  proposed  by  him,  is  charged,     the  same 
cannot  he  a  subject  of  their  consideration.     Courts  of  law,  therefore,  must    opinion 
treat  the  case  merely  as  a  limitation  of  a  legal  freehold  to  the  ancestor,     as  Butler, 
and  a  limitation  of  the  legal  fee  to  the  heirs  of  his  body,  and  of  course    See  Pres. 
hold  it  to  be  a  legal  estate  tail  under  the  rule  in  Shelley's  case.  View  of 

(q)  V.  4.  Effect  of  the  rule  in  Shelley's  case,  where  there  is  a  joint    Rule,  p. 
limitation  of  the  freehold  to  several,  followed  by  a  joint  limitation  to  them    58. 
of  the  inheritance  in  fee  simple. 

(r)  V.  5.  Efiect  of  the  rule  in  Shelley's  case,  where  the  limitation  of  the  freehold  is 
not  joint,  but  successive* 
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of  issue  betweea  or  among  them  more  remote,  than  what  is  Liu.  §.  268. 
termed  a  simple  or  common  possibility,  or  else  is  inconsistent  ofid  lard 
with  the  laws  of  marriage.  Cokeys  Com- 

meni  therem.  Doe  d.  Terry  f>.  Collier ^  11  Eastj  876,  4*  Bvd,  n.  1.  Co.  LUt,  195.  b. 
4*  Doe  d.  Banoell  0.  Abey^  1  Jtf.  4-  iS.  428. 

If  the  particular  estate  be  to  •^.  and  B.  for  their  lives,  and  after  1  Inst.l82.b. 
their  deaths  to  the  heirs  of  B. ;  or  to  husband  and  wife,  and  the  2  Co.  Rep. 
heirs  of  the  body  of  the  husband ;  or  to  two  men  and  the  heirs  ^^*  ^ 
of  their  two  bodies,  or  the  heirs  of  the  body  of  one  of  them ;  the  ^^  ^*^* 
estates  in  tail  or  in  fee  are  said  to  be  executed  sub  modo;  that  is,  ^  \    t  «  a 
to  some  purposes,  though  not  to  all.    For  though  they  are  so  far  p  ^'iT'  ^334 
executed  in,  or  blended  with  the  possession,  as  not  to  be  grant-  30!  *  ^^     * 
able  away  from  or  without  the  freehold  by  way  of  remainder;  ]^errill  ▼ 
yet  they  are  not  so  executed  in  possession  as  to  sever  the  jointure,  Runisey  su- 
or  entitle  the  wife  of  the  person  so  taking  the  inheritance  to  pr^^  fbl.  81. 
dower;  and  in  the  said  case  of  a  limitation  to  husband  and  wife,  ^^q^  j^'    5 
and  the  heirs  of  the  body  of  the  husband,  his  wife  having  a  joint  Moor  210.  * 
estate  of  freehold  with  him,  and  there  being  no  moieties  between  Owen's 
them,  a  recovery  against  him  with  single  voucher  will  not  bar  Case, 
the  issue  or  remainder ;  though*  his  estate  tail  has  been  held  to  King  9,  eij. 
be  so  executed  in  possession,  that  his  feoffment  was  a  discon-  ward's,*  Cro. 

tinuance.  Car.  820. 

See  §405-        y.  6.  {3)  The  general  rule  of  law,  respecting  the 
418.  subsequent  limitation  to  the  heirs  of  the  body,  &c. 

vesting  in  the  ancestor,  where  he  takes  a  preceding 
freehold  by  the  same  conveyance,  does  not  operate  so  as  abso- 
lutely to  merge  the  particular  estate  of  freehold,  where  the  limi-         [  ^'^  ] 
tations  intervening  between  the  preceding  freehold,  and  such 
subsequent  limitation  to  the  heirs,  &c.  are  contingent ;  because 
that  would  destroy  such  intervening  limitations;  but  the  two 
limitations  are  united  and  executed  in  the  ancestor,  only  until 
such  time  as  the  intervening  limitations  become  vested,  and  then 
open  and  become  separated,  in  order  to  admit  such  intervening 
limitations  as  they  arise.    Thus,  where  there  was  a  limitation  to  11  Rep.  80. 
baron  and  feme  for  their  lives,  remainder  to  the  first  and  other  Lewis 
sons  of  the  marriage  successively  in  tail,  remainder  to  the  heirs-  Bowles's 
male  of  the  bodies  of  baron  and  feme;  the  court  resolved  that  it  ^se. 
was  an  estate  tail  executed  in  the  baron  and  feme,  sub  modo; 
that  is,  so  as  not  to  merge  the  estates  for  life  absolutely,  but 
executed  only  till  the  birth  of  the  first  son ;  and  that  then  the 
estates  should  become  divided  by  operation  of  law,  and  the  baron 
and  feme  become  tenants  for  their  lives,  with  remainder  to  their 
first  and  other  sons,  remainder  to  baron  and  feme  in  tail. 

In  this  last  case,  we  observe  that  the  limitation  of  the  freehold 
was  a  joint  limitation  to  husband  and  wife;  and  the  subsequent 
limitation  to  the  heirs  of  their  bodies  became  united  to  it,  and 
ouodam  mod^o executed  in  them  jointly;  because  that  subsequent 
limitation  was  of  the  same  quality  with  the  first,  that  is,  a  joint 

(«)  V.  6.  Effect  of  the  rule  in  Shelley's  case,  where  contingent  limitations  intervene 
between  the  preceding  freehold,  and  the  subsequent  limitation  to  the  heirs. 
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Vide  Roe  d.  limitation:  jast  as  the  above-noticed  case  of  a  limitation  to  baron 
Aistrop  V.  and  feme  for  their  lives  and  the  life  of  the  survivor  of  them,  and 
Aistrop,  ior  afterwards  to  the  heirs  of  their  bodies,  is  an  estate  tail  executed 
fra,  p.  <S4.  in  them;  both  limitations  being  joint,  and  therefore  essentially 
Supra,  M.  different  from  the  case  where  the  limitation  was  to  baron  for  life, 
remainder  to  wife  for  life,  remainder  to  the  heirs  of  their  bodies : 
in  which  the  limitation  to  their  heirs  being  a  joint  limitation  to 
Vide  Stone  them,  did  not  correspond  with  the  quality  of  their  estates  for  life, 
«.  Sutton,  which  were  distinct  and  successive,  and  consequently  gave  them 
infra,  p.  63.  several  estates  for  life,  with  a  joint  remainder  in  tail. 
2  Roll.  Abr.  V.  7.  (/)  If  there  be  a  limitation  to  the  feme  for  life,  remainder 
[  3S  ]  to  the  heirs  of  the  body  of  baron  and  feme,  this  is  no  remainder 

p.  417,  H.     in  the  feme,  for  the  freehold  is  limited  Uy  her  alone;  and  as  the 
I- 19  2.        person  who  is  to  take  in  remainder  must  be  heir  of  both  their 
>y.  ©9.  64.  bodies,  if  the  ferae  should  die  before  the  baron,  there  can  be  no 
1  Leon.  102.  q„q  to  answer  that  description  when  the  particular  estate  deter- 
mines, because  the  baron  cannot  have  an  heir  during  his  life,  nor 
could  it  be  involved  or  flow  into  the  limitation  to  the  feme  her- 
self, as  not  being  confined  to  her  own  heirs ;  therefore  the  re- 
Vide  Lane  9.  mainder  is  in  contingency.     And  the  same  doctrine  prevailed  in 
Panne],  and  two  other  cases,  that  I  shall  take  occasion  to  cite  more  particular- 
Frogmorton  ly  by  and  by,  in  which  it  was  held,  that  a  similar  limitation  was 
9.  W^harrey,  a  contingent  remainder  to  the  heirs  of  both  the  bodies  of  husband  ' 
infra,  66.      ^nd  wife. 

Stiles'  Rep.  So  in  the  case  of  Gossage  v.  Taylor,  where  an  estate  for  life 
325.  Gossa-  was  limited  (but  Q  ?  and  consider  the  case)  to  S.  wife  of  Z.,  re- 
ge«.  Taylor,  mainder  to  the  heirs  to  be  begotten  upon  the  body  of  S.  by  i. 
Vide  Yelv.  her  husband,  no  estate  being  previously  limited  to  the  husband 
^^1*  himself;  it  was  held  that  the  word  heirs  related  to  both  their 

bodies,  and  consequently  did  not  create  an  estate  tail  in  S. 

We  are  to  distinguish  between  cases  of  the  last  mentioned  class, 
and  those  above  noticed,  where  the  limitation  to  the  heirs,  &c.  is 
held  to  vest,  notwithstanding  the  ancestor's  freehold  may  deter- 
mine in  his  life-time ;  the  limitation  there  is  to  the  heirs  of  the 
body  or  the  ancestor  only,  but  here  it  is  to  the  heirs  of  the  body 
of  the  ancestor  and  of  her  baron ;  and  though  every  person  may 
Vide  Co.  Lit.  so  far  be  supposed  to  cairy  his  own  heirs,  &c.  in  himself  during 
32'  b.  his  life,  as  that  a  limitation  to  them  where  he  takes  a  preceding 

freehold  may  vest  in  himself;  yet  no  person  can  be  supposed  to 
include  in  himself  the  heirs,  &c,  of  himself  and  of  somebody 
eise. 
^^  The  reference  of  word  heirs,  in  the  last-noticed  case,  to  the 

j^^ine  d.  bodies  of  both  the  husband  and  wife,  corresponds  with  the  deci- 
PM^*  sion  in  a  very  late  case  ;  where  upon  the  marriage  the  husband 
r.  v^illot,  covenanted  to  stand  seised  of  land^  to  the  use  of  himself  and  his 
aiJurnf.  6c  intended  wife  for  their  lives,  and  the  life  of  the  longer  liver, 
431  *  ^^'  J^^n^iod®'  ^  ^he  use  of  the  heirs  on  the  body  of  his  said  intended 
r  30  1  ^'^^  ^^  ^'"^  lawfully  to  be  begotten,  remainder  to  the  use  of  his 

'-        ^         own  right  heirs.    The  husband  having  survived  the  wife,  levied 

■»*^^— ^■^^M— "^M^^i^— — ^W^M  I  ■  — i^^—  m  ^1»^^—  ■        I    ■  I  ■    ■    I     ■  I      I  I  ■■■11  —    —      I  ■  —  ■  ■■»  ■■■IB  H^l  ■■  ■  IMl 

(t)  V.  7.  Efiect  of  the  rule  in  Shelley's  case,  where  a  limitation  to  the  feme  for 
life  is  followed  by  a  remainder  to  the  heirs  of  the  body  of  the  baron  and  feme. 
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a  fine  of  the  lands ;  and  after  his  decease,  a  question  arose  upon 
the  operation  of  this  fine ;  which  depended  on  the  point,  whether 
the  words,  to  the  use  of  the  heirs  on  the  body  of  the  wife  by  the 
husband  to  be  begotten,  gave  an  estate  tail  only  to  the  wife,  or  a 
joint  estate  tail  to  both.  And  it  was  decided,  that  the  limitation 
gave  an  estate  tail  to  both ;  upon  the  authority  of  the  last  above- 
cited  case,  and  others  hereafter  noticed,  as  well  as  of  the  case  Co.  Lit.  26. 
cited  by  Lord  Coke,  from  3  Ed.  c.  32,  where,  upon  a  gift  to  J, 
and  M.  uxori  tfus  ei  hser^dibus  quos  idem  J.  de  corpora  ipsius 
M.  procrearet,&c.  it  was  adjudged  an  estate  tail  in  both,  because 
the  estate  was  equally  entailed  to  the  heirs  of  the  baron  as  to  the  Vide  Co.  Lit. 
heirs  of  the  wife.  26. 

We  may  observe,  that  in  the  two  last  cases  the  heirs  were  not 
expressed  to  be  of  the  body  of  either  parent ;  but  heirs  upon  or 
on  the  body  of  the  one  by  the  other,  and  therefore  applied  ecjualiy 
to  them  both.    And  however  light  or  frivolous  the  distinction  in 
these  cases  between  the  word  of,  and  the  words  on  or  by,  may 
now  appear ;  yet  it  having  origipally,  upon  principles  now  obso- 
lete, obtained  ground  in  judicial  decisions,  the  court  held  them- 
selves bound  to  observe  it  in  the  case  last  noticed.    The  same 
distinction  was  particularly  relied  on  in  a  case  there  referred  to ;  ^^ppg  ^ 
where,  upon  a  feofiment  to  the  use  of  B.  and  his  wife  for  their  Bonham! 
lives,  remainder  to  the  use  of  the  first,  second  and  third  son  of  Yelv.  131. 
the  body  of  the  wife,  and  afterwards  to  the  heirs  of  the  body  of 
the  wife  by  A.  to  be  begotten,  it  was  held  that  the  inheritance  And  vide  Lit. 
was  only  in  the  wife ;  because  the  word  heirs,  which  made  the  gee.  26,  27,' 
inheritance,  was  annexed  only  to  the  body  of  the  wife ;  but  that  28, 29. 
if  it  had  been  to  the  heirs  which  the  husband  should  beget  on  the  Vide  Harg. 
body  of  the  wife,  it  would  have  been  an  estate  tail  in  them  note  3  Co. 
both.  Lit.  26.  b. 

In  the  case  of  a  limitation  to  ^tf.  for  life,  the  remainder  to  the  2  Rol.  Abr. 
right  heirs  of  him  and  of  B.  (B,  being  alive  at  the  time),  it  was  417.  pi.  6. 
thought  to  be  executed  for  a  moiety ;  for  that  if  ^.  had  not  had  a 
particular  estate  limited  to  him,  his  right  heir,  and  the  heir  of  B. 
would  have  had  it  in  common;  and  he  should  not  have  the 
whole,  on  account  of  the  other  not  being  capable,  as  it  was  not 
limited  to  him. 

But  here  we  are  to  notice  a  distinction,  between  a  limitation  [  40  1 

to  the  right  heirs  of  husband  and  wife,  who  may  have  a  common 
heir  between  them;  and  one  to  the  right  heirs  of  two  other 
persons. 

Thus  in  the  case  of  a  devise,  in  remainder  to  the  right  heirs  of  Roe  d. 
fF.  and  M.  his  wife  for  ever,  without  any  antecedent  estate  to  Nightijigale 
either  of  them,  the  wife  died,  leaving  a  daughter  by  fFI;  he  v.  Quartley, 
married  again,  and  left  a  daughter  by  his  second  wife ;  and  upon  i  Dumf.  and 
a  dispute  between  the  two  daughters,  it  was  argued  that  the  East,  Rep. 
description  of  right  heirs  of  IV.  and  his  wife  must  either  mean  630. 
the  heirs  of  the  survivor,  or  give  the  estate  in  moieties  between 
the  heirs  of  each.    But  the  court  held  the  devise  to  operate  in  the  Vide  infin, 
same  manner  as  it  had  been  to  the  right  heir  of  the  body  of  fF.  310,  et  seq. 
and  M.    That  was  to  be  collected  from  Co.  Lit.  107,  that  a  grant 
to  husband  and  wife  was  not  considered  in  the  eame  light  as  a 
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grant  to  other  persons;  for  that  if  a  joint  estate  he  made  to 
husband  and  wife,  and  a  third  person,  the  husband  and  wife 
have  but  one  moiety ;  and  the  third  person  will  have  as  much  as 
them  both ;  because  the  husband  and  wife  are  but  one  person  in 
law.     If  then  they  were  but  one  person  by  reason  of  the  relation 
they  stood  in,  a  limitation  to  their  heirs,  without  any  prior  limi- 
tation to  themselves,  must  naturally  mean  heirs  to  them  both,  ac- 
cording to  that  relation,  which  could  only  be  children  of  them  both. 
A  limitation  to  a  woman  and  the  heirs  of  het  late  husband 
>     (then  dead)  on  her  body  begotten,  wa»  adjudged  to  give  her  no 
Mandevile's  more  than  an  estate  for  life.      And  it  was  held  that  a  fee   tail 
Case,  Co.       vested  in  her  son  by  her  late  husband ;  and  that  on  his  death, 
Lit.  26.  b.     without  issue,  it  descended  on  his  sister  (daughter  of  the  same 
parents)  as  heir  of  the  body  of  her  father,  performaTn  donu  (u) 
And  see  Roe      V.  8.  (x)  It  seems  immaterial,  with  respect  to  the 
d.  Conolly    operation  of  the  general  rule  respecting  the  limitation    See  §  463- 
«.  Vernon  4*  to  the  heirs,  &c.,  attaching  in   the  ancestor,  whether    7. 
Vyse^bEaH^  the  ancestor  takes  the  freehold  by  express  limitation 
[  "^^  ]  or  by  implication ;  in  either  case  the  subsequent  remainder  to 

61, 85.  Doe  |he  heirs  of  his  body,  &c.,  equally  unites  with  it.(y)  As  in  a  case 
^  TiT^  ^'  ^^  frequent  reference,  where  t/^.  seized  in  fee,  covenanted  to  stand 
floi^  ^^  seised  to  the  use  of  his  heirs  male  begotten  or  to  be  begotten  on 
K^  ^76  *^®  body  of  his  second  wife ;  it  was,  upon  the  principle  laid 
'^^  rp  '  down  by  Lord  Coke,  1  Inst.  23.  a,  that  so  much  of  the  use  as  the 
2  Aaar^v  ^^^®'  of  the  land  does  not  dispose  of,  remains  in  him,  held  by 
jLsar  12  '  ^^'^9  C*  J-  ^"^  ^^^  Other  judges,  that  A.  took  an  estate  for  his 
jE^  '253.  ^^'^  '^^^  '^y  iniplication  ;  the  use  during  his  life  being  indisposed 
Pibus  V.  '  P^'  -^"^  ^^  ^^^  held,  that  the  subsequent  limitation  to  his  heirs 
Mitford*,  male,  &c.  was  executed  on  the  estate  for  life  which  he  had  by 
1  Ventr.372.  implication,  and  created  an  estate  tail  in  nd. 

In  Pibus  V.  Mitford  there  was  no  limitation  .of  the  use  during 
the  covenantor's  life.  But  there  have  been  cases  containing  an 
express  limitation  of  the  immediate  use.  And  where  it  has  been 
limited  away  for  years  only,  and  no  use  limited  of  the  freehold 

(tt)  See  Mr.  Preston's  Observations,  p.  80-03,  on  the  Classes  of  Cases  contained  in 
this  and  the  three  preceding  paragraphs. 

(x)  V.  8.  Effect  of  the  rule  in  Shelley's  case,  where  the  freehold  results  to  the  an- 
cestor by  implication. 

(y)  In  this  paragraph,  ailer  showing  that  the  rule  in  Shelley's  case  applies  to  those 
cases  where  the  freehold  results  to  the  ancestor  by  implication,  equally  as  to  those  in 
which  he  takes  it  by  express  limitation,  Mr.  Feame  proceeds  to  inquire  in  what  case 
it  is  considered  to  result  to  the  ancestor. — The  authorities  he  produces  seem  to  estab- 
lish the  general  rule,  that,  where  an  use  is  limited,  which  cannot  commence  till  after 
the  grantor's  decease,  and  either  no  use  is  limited  to  take  effect  in  the  grantor's  life- 
time, or  such  uses  being  limited,  they  are  not  commensurate  with  the  grantor's  life, 
the  freehold  will  result  to  him,  unless  an  express  use  be  limited  to  him  inconsistent 
with  such  an  implication. 

Among  the  cases,  where  the  uses  limited  to  the  ancestor  have  been  thought  incon- 
sistent with  such  an  implication,  Mr.  Feame  cites  those  of  Adams  o.  Savage,  and 
Rawley  v.  Holland,  in  each  of  which,  a  limitation  of  a  term  to  the  ancestor  was 
thought  inconsistent  with  his  taking  the  freehold  by  implication ;  and  in  each  of  which, 
a  subsequent  limitation  to  the  heirs  male  of  the  ancestor's  own  body  was  held  to  be  a 
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till  the  grantor's  death,  the  use  of  the  freehold,  as  undisposed  of 
till  that  period,  seemed  to  fall  within  the  doctrine  of  resulting 
interests. .  And  accordingly  in  the  case  of  Penhay  v.  Hurrell,  Vide  p.  25, 
cited  in  a  former  page.  Lord  Keeper,  after  much  consideration,  supra. 
and  a  case  stated  to  the  judges,  gave  his  opinion,  that  ^.  had  an 
estate  for  life  by  implication :  and  so  all  the  limitations  over  were 
good,  there  being  a  freehold  to.support  them.    Which  determina* 
tion  appears  to  have  proceeded  upon  the  strength  of  Lord  Coke's 
opinion,  1  Inst  23,  a.  and  the  concurrent  authority  of  Lord  Chief 
Justice  Hale's  opinion  in  the  case  of  Pibus  t^.  Mitford  before  Vide  p.  41, 
cited,  that  as  well  in  a  fine  of  feoffment,  as  in  a  covenant  to  supra. 
«tand  seised  to  uses,  so  much  of  the  use  as  a  man  does  not  limit 
away  remains  in  him. 

In  a  subsequent  case  where  the  use  was  limited  to  the  grantor  Adams  o. 
himself  for  99  years,  remainder  to  the  use  of  the  trustees  for  25  Tertenants 
years,  remainder  to  (the  use  of)  the  heirs  male  of  his  own  body,  of  Savage, 
remainder  to  his  own  right  heirs,  the  court  held  the  limitation  to  2  Salk.  679. 
the  heirs  male  of  the  body  to  be  void,  because  there  was  no  pre-  j^^^  ^-^ 
ceding  freehold  limited  to  support  it,  and  that  it  should  not  be  jyy^^  m^ 
implied  contrary  to  the  intent  of  the  conveyance ;  that  there  the  i^marain. 
estate  took  effect  by  transmutation  of  possession  out  of  the  seisin 
of  the  trustees,  and  not  like  Fenwick  (should  be  Pibus)  and  Mit- 
ford's  case,  where  the  owner  covenanted  to  stand  seised  to  the 
use  of  the  heirs  of  his  body;  and  Powell,  Justice,  held  that  even 
in  that  case,  if  there  had  been  an  express  estate  limited  to  the 
covenanter,  it  had  been  different. 

And  so  where  ^.  by  marriage  settlement  conveyed  certain         [  ^^  ] 
lands  to  the  use  of  himself  for  99  years,  if  he  so  long  lived,  and  Rawley  o. 
after  to  the  use  of  trustees  for  200  years,  remainder  to  the  use  of  Holland, 
the  heirs  male  of  his  own  body,  remainder  to  his  own  right  heirs,  Vin.  v.  22. 
upon  a  case  referred  to  the  judges  of  C.  B.  from  the  Court  of  P-l^^-pl-H- 
Chancery,  they  held  the  limitation  to  the  heirs  male  of  the  body  ^  ^<1*  ^^'- 
of  •/?.  void,  no  freehold  being  limited  to  any  person  precedent  to  "^^^^ 
that  estate ;  and  that  no  estate  of  freehold  could  result  to  wf.  for 
his  life  by  implication,  because  another  estate,  viz.  for  99  years 
if,  &c.  was  expressly  limited  to  him,  which  would  be  inconsistent 
with  a  freehold  by  implication. 

And  where  the  use  was  expressly  limited  away  during  the  life 
of  the  grantor  instead  of  for  years  only,  it  has  been  held,  that  the 
freehold  could  not  result  to  him,  so  as  to  unite  with  the  subse- 
quent limitation  to  the  heirs  of  his  body. 

contingent  remainder,  and  (on  the  ground  discussed  in  a  future  part  of  the  essay), 
was  held  to  be  void  for  want  of  an  estate  of  freehold  to  support  it. 

With  great  deference  to  these  authorities,  and  Mr.  Feame^s  conclusion  from  them, 
it  must  be  considered,  that  in  each  of  them,  the  freehold  jesulted  to  the  ancestor  by  a 
necessary  consequence  of  law.  It  is  a  rule  of  law,  which  admits  of  no  exception,  that 
the  freehold  cannot  be  in  abeyance ;  it  may  therefore,  be  inquired  in  whom,  in  the 
cited  cases,  it  was  considered  to  reside.  It  is  evident  tha(  it  could  only  reside  in  the 
ancestor,  or  in  the  trustees.  Now,  as  the  judges  held  the  limitation  to  the  heirs  of 
the  ancestor!s  body  to  be  void,  they  could  not  consider  the  freeehold  to  reside  in  the 
trustees.  It  must,  therefore,  be  considered  to  be  vested  in  the  ancestor ;  and  it  can- 
not be  a  legal  objection  to  this  conclusion,  that  it  destroyed  the  term. 
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^.    .  Thus  where  E,  C.  on  his  intended  marriage,  settled  lands  by 

iippin  9,      ^^^^  ^^^  g^^^  ^^  ^Y^^  ^^  of  himself  and  his  heirs  till  the  marriage, 

Carth*  272  ^^^  afterwards  to  the  use  of  bis  wife  for  life,  remainder  to  the 
4  Mod  980  ^^^^  ^^  ^^^  cogniasees  in  the  fine  and  their  heirs  during  the  life  of 
(x)infra(51.)  -^*  ^*  upon  trust  to  permit  him  to  receive  the  rents  and  profits, 
Moor,  284.    remainder  to  the  sons  of  the  marriage,  successively  in  tail  male, 

Qumrej *    s^nd  for  want  of  such  issue  U>  the  heirs  of  the  body  of  the  said 

PyhusY.  E.  C,  and  for  want  of  such  issue  to  the  said  E.  C.  and  his  heirs, 
Mitfard^  it  was  agreed  that  the  case  differed  from  that  of  Fenwick  v.  Mit- 
supraj  41.  forth,(;p)  for  there,  no  use  at  all  was  limited  for  the  life  of  the 
Ik  vide  in-  feoirer,(y)  which  left  a  vacancy  the  law  would  supply  by  impli- 
/ra,  44,  cation;  but  in  the  principal  case  there  being  an  express  estate 
where  Mr.  limited  to  the  cognizees  during  the  life  of  E.  C.  there  was  no 
Feame  ob-  room  left  forany  implication.  Besides  that  in  Mitford's  case,(z) 
^f^^p^A^'  it  was  held  to  be  no  other  than  the  old  reversion  subsisting  in  the 
*  ^AM-^fd  ^^^^^^  5(^)  ^^^  ^he  limitation  in  the  principal  case  being  of  a  new 
andmufordj  ggj^^^  ^j^,  an  estate  tail,  could  not  be  any  part  of  the  old  estate, 
toor^had  "^^^^^  ^^  ^  ^^  simple.  And  though  it  was  contended,  that  the 
iMi  limUed  **^  would  imply  an  estate  for  life  in  E.  C  intermediate  between 
anvuseataU  ^^^  estate  of  the  cognizees  and  that  to  the  first  son  of  the  marriage, 
dtning  his  because  it  was  possible  that  the  cognizees  might  forfeit  or  sur- 
own  ItfeJ*  render;  yet  the  whole  court  was  clearly  of  opinion  that  the  limi- 
And  observe^  tation  to  the  heirs  of  the  body  of  E.  C.  was  a  contingent  remain- 
ihat  in  Fen-  der,  and  such  as  the  heir  would  take  by  purchase,  and  not  by 
[  44  ]  descent;  and  that  the  case  differed  from  that  of  Fenwick  v.  Mit- 
wick  V.  MU-  ford  for  the  reasons  before  given.  And  judgment  was  given 
forth ^  infra^  accordingly. 

51,  a  use  was  limited  during  the  life  of  the  conusor^  viz,  the  use  te  his  wife  for  life, 
(y)Qu4Brei^'HH)venantor,  (9;)Qtu8re, — Fenwick  v.  Mitforthy  iffra^  51.  (a)Qtt«re, 
— conusor, 

1  P.  W.  387.      So  where  •/?.  made  a  settlement  to  the  use  of  himself  for  99 

Else  V.  years,  if  he  should  so  long  live,  remainder  to  trustees  and  their 

Osbom.         heirs  during  his  life,  &c.  remainder  to  the  use  of  the  heirs  of  his 

body ;  remainder  to  himself  in  fee,  Lord  Chancellor  Cooper  held 

this  limitation  to  the  heirs  of  the  body  to  be  plainly  a  contingent 

remainder. 

Southcot  «.       And  in  a  case  where  Jl.  having  two  sons,  C  and  D.  covenant- 

Stowell,        ed  to  stand  seised  to  the  use  of  C  and  the  heirs  male  of  his  body 

1  Mod.  226.  on  M,  his  wife  to  be  begotten,  and  for  want  of  such  issue  to  the 
237.  heirs  male  of  his  («/^.'s)  own  body,  and  for  want  of  such  issue  to 

2  Mod.  207.  his  own  right  heirs  for  ever ;  C  the  eldest  son  died,  leaving  issue 
^^^*  one  son  and  several  daughters;  •^.  died,  and  then  the  son  of  C 

died  without  issue.     The  court  held  the  limitation  to  the  heirs  of 
the  body  of  ^.  to  be  words  of  purchase,  and  to  vest  in  the  son  of 
VideMande-  C.  upon  the  death  of*^,  as  heir  male  of  his  body  by  purchase; 
vile's  case,     and  that  on  the  death  of  C's  son  it  descended  to  his  uncle  D.  as 
Co.  Lit.  26.   beir  male  of  the  body  of  .^.  performam  doni;  and  not  by  pur- 
b.  supra,  40.  chase  as  heir  male  of  the  body  of  A.^  he  not  being  heir,  as  his 
nieces  were  living.     They  allowed  no  estate  for  life  in  •/?.  by  im- 
plication, and  seemed  to  doubt  the  doctrine  in  the  case  of  Pibus 
and  Mitford.    But  this  difference  is  observable  between  the  two 
cases;  in  that  of  Pibus  and  Mitford  the  covenantor  had  not 
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limited  any  use  at  all  during  his  own  life;  whereas  in  Southcot 
V.  Stowell  the  covenantor  had  limited  a  present  use  to  his  son  C 
in  tail. 

But  notwithstanding  the  disinclination  of  the  court  in  the  case 
of  Southcot  V.  Stowell,  to  admit  a  resulting  use  to  the  grantor,  or 
allow  a  person  to  take  as  special  heir  by  purchase,  if  not.  also  a 
complete  heir ;  a  contrary  doctrine  has  been  since  established  in 
respect  to  both  these  points,  in  a  late  case  which  has  carried  the 
implication  of  a  resulting  use  to  a  grantor^  a  step  beyond  the 
limits  of  the  question  in  the  case  of  Pibus  and  Mitford,  and  Pen-  8"pra>  *1  ^ 
hay  and  Hurrell ;  though  I  think  equally  within  the  extent  of  the  ^^* 
same  principle. 

The  case  in  substance  was  this:  Archdale  Palmer  and  his  son     .    [  ^^  ] 
John  Palmer,  upon  the  marriage  of  the  son  with  •^.,  settled  certain  ^p  ®  ®^  *^* 
lands  to  the  use  of  Archdale  and  his  heirs  until  the  marriage ;  e'tf  "ZSi  e 
and  afterwards,  as.  to  part  of  the  lands,  to  the  use  of  John  Palmer  ^  ^^'  ? 
for  life,  and  after  intermediate  remain4ers,  (to  the  use  of  his  wife  n       ggiy 
for  life,  and  of  his  sons  by  her  or  any  other  woman  successively    ®P' 
in  tail  male,)  to  the  use  of  the  heirs  male  of  the  body  of  the  said 
Archdale  Palmer,  remainder  to  the  use  of  the  heirs  of  the  body  of 
John  Palmer,  remainder  to  the  use  of  John  Palmer,  his  heirs  and 
assigns ;  and  as  to  the  residue  of  the  lands,  to  the  use  of  Archdale 
for  life,  and  after  several  intermediate  limitations,  (to  the  use  of 
John  for  life,  and  to  his  wife,  in  part,  for  life,  and  of  the  sons  of 
the  marriage  successively  in  tail  male,)  to  the  use  of  John  and  the 
heirs  male  of  his  body,  remainder  to  the  use  of  Archdale,  his  heirs 
and  assigns. 

John  died  without  issue  male  in  the  lifetime  of  his  father,  leav- 
ing .tf.  his  widow,  and  one  daughter  by  her  named  Ann.  Arch- 
dale afterwards  by  his  will,  noticing  that  by  the  death  of  his  eldest 
son  John  without  issue  male,  that  part  of  his  estate  then  in  his 
possession  was,  by  the  said  marriage  settlement,  vested  in  him  in 
fee  simple,  devised  the  said  estate  to  his  son  William  Palmer  for 
life,  with  remainder  to  his  sons  successively  in  tail  male,  and  for 
want  of  such  issue,  to  the  heirs  male  of  his  (testator's)  body  be- 
gotten, and  for  want  of  such  issue  to  his  own  right  heirs  for  ever. 

Archdale  died,  leaving  his  said  grand-daughter  Ann  his  heir  at 
law,  and  his  son  William  Palmer,  who  (as  well  as  John  his  de- 
ceased brother)  was  the  (testator's  issue  by  a  first  wife,  and  also 
leaving  Henry,  an  eldest  son,  and  several  other  children,  by  his 
second  wife. 

Afterwards  William  Palmer,  who  at  his  father's  death  was 
heir  male  of  his  body,  died,  leaving  a  son,  who  died  leaving  a  son 
Henry  John,  who  died  an  infant  without  issue ;  and  no  recovery 
was  suffered  by  William  or  his  son. 

Upon  the  death  of  Henry  John,  Henry  the  then  eldest  son  and 
heir  male  of  the  body  of  Archdale  by  his  second  wife,  entered 
upon  that  part  of  the  estate  which  was  by  Archdale's  will  devis- 
ed to  the  heirs  male  of  his  body. 

And  afterwards  upon  the  death  of  Ann  the  widow  of  John, 
Henry  took  possession,  as  heir  male  of  the  body  of  Archdale,  of         [  ^^  ] 
the  lands  which  she  had  held  for  her  life  under  the  settlement. 
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Upon  a  bill  filed  by  Ann  the  daughter  of  John,  and  heir  gene- 
ral of  Archdale  and  her  husband,  claiming  in  her  right  as  heir  at 
law  and  heir  of  the  body  of  John  Palmer,  to  be  entitled,  on  fail- 
ure of  issue  male  of  the  whole  blood,  to  that  part  of  the  estate 
which  was  limited  by  the  settlement  to  John  Palmer  in  fee ;  and 
also  claiming  in  her  right  as  heir  at  law  of  Archdale,  to  be  enti- 
tled to  th^  estates  of  which  the  reverson  in  fee  was  limited  to  him 
by  the  settlement,  as  not  devised  by  his  will ;  a  case  was  made 
for  the  opinion  of  the  Judges  of  the  King's  Bench  upon  the  ques- 
tion, 

Whether  any  and  what  estate  passed  by  the  settlement  to  the 
defendant  Henry  Palmer,  as  heir  male  of  the  body  of  Archdale 
Palmer  the  grantor?  And  whether  any  and  what  estate  passed 
to  the  said  defendant  Henry  Palmer,  as  heir  male  of  the  body  of 
the  said  Archdale  Palmer,  by  his  will  ? 

Upon  which  the  Judges  certified  they  were  of  opinion,  that  the 
defendant  Henry  Palmer,  by  the  settlement,  took  by  descent  as 
heir  male  of  the  body  of  Archdale  Palmer  the  grantor.  That  in 
case  a  third  person  had  been  the  grantor,  they  should  have  thought 
that  Henry  Palmer  would  have  taken  an  estate  in  tail  male  by 
purchase,  under  the  description  of  heir  male  of  Archdale  Palmer. 

And  that  they  were  of  opinion,  that  an  estate  in  tail  male  passed 
to  the  defendant  Henry  Palmer,  as  heir  male  of  the  body  of  Arch- 
dale Palmer  by  his  will.  ^ 

It  is  evident  from  the  above  question  and  certificate,  that  it 
appeared  as  well  to  the  court  of  King's  Bench  as  of  Chancery, 
that  Archdale  Palmer  was  the  grantor,  or  at  least  to  be  considered 
in  that  light,  both  the  question  and  certificate  styling  him  such. 

But  there  was  no  suspense  of  the  express  use  in  this  case  till 
the  decease  of  the  grantor,  any  more  than  there  was  in  the  case 
of  Southcot  V.  Stowell;  for  it  was  limited  to  John  Palmer  imme- 
diately from  the  marriage,  and  yet'  it  was  held  that  Henry 
(who  was  the  heir  male  of  the  body  of  the  grantor,  at  the 
[  47  ]  decease  of  Ann,  the  widow  of  John,  when  the  limitations  preced- 
ing that  to  the  heirs  male  of  the  body  of  the  grantor  determined) 
took  by  descent,  that  is,  in  the  strict  legal  sense,  by  descent  from 
Archdale  Palmer  the  grantor.  This  conclusion  is  fixed  by  the 
distinction  taken  in  the  certificate  itself,  betwixt  his  taking,  as  it 
stated  he  did,  by  descent,  and  his  taking,  as  it  stated  he  would 
have  done,  by  purchase,  in  case  a  third  person  had  been  the  gran- 
tor. 

I  advert  to  those  words  as  fixing  the  sense  of  the  word  de- 
scent, because,  as  Henry  Palmer  was  not  heir  male  of  the  body 
of  Archdale  at  the  time  of  Archdale's  decease,  the  expression, 
that  Henry  took  by  descent,  does  not  of  itself  seem  necessarily  to 
decide  that  the  limitation  in  the  settlement  operated  to  vest  the 
estate  tail  in  Archdale.  For  supposing  that  limitation  to  have 
given  the  estate  tail  to  the  heir  male  of  the  body  of  Archdale  by 
purchase  under  that  description,  it  would  have  vested  in  William, 
who,  at  Archdale's  decease,  was  the  heir  male  of  his  body ;  and 
b^ing  not  to  determine  till  failure  of  heirs  male  of  the  body  of 
Ardidale,  possibly  it  might  have  been  said  to  descend  upon  fail- 
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nre  of  William's  issue  male  to  Hemy,  then  heir  male  of  the  body 
of  Archdale,  as  heir  per  formam  doni;  according  to  the  princi- 
ple on  which  the  cburt  decided  the  case  of  Soutbcot  v,  Stowell,  Vide  supra, 
and  the  doctrine  in  Mandevile's  case  cited  above,  where  though  40, 44,  infra, 
the  estate  tail  first  vested  in  Robert  as>  heir  of  the  body  of  his  80. 
father  by  purchase,  yet  it  devolved  from  him  to  his  sister  Maud, 
and  in  the  formedon^  under  which  she  recovered,  was  said^  to 
descend  to  her ;  and  according  to  Lord  Hale,  would  equally  have  Harg.  note, 
done  so,  though  she  had  been  of  the  half  blood;  for  half  blood  is  %  Clo.  Lit. 
no  impediment  to  the  descent  or  succession  of  an  estate  tail  ^^-  ^* 
through  a  tenant  in  tail  to  his  collateral  relation,  answering  the 
description  oi  \xe\x  per  formam  doni.    And  though  such  a  devo- 
lution is  not  strictly  a  descent,  yet  the  allowed  application  of  that 
word  to  it  in  pleading  might  have  left  the  application  of  it  not  And  vide  the 
quite  certain,  had  not  the  distinction  been  noticed  between  Henry's  word  so  used 
taking  by  descent  as  heir  male  of  the  body  of  the  grantor,  and  his  by  the  court, 
taking  by  purchase  in  case  a  third  person  had  been  the  grantor :  2  Mod.  21. 
which  clearly  ascertains  that  the  word  descent  in  the  certificate         [  48  1 
was  intended,  in  its  strict  technical  sense,  and  meant  that  Henry 
took  by  descent  an  estate  first  vested  in  Archdale.     The  opinion  Yi^e  infra 
that  Henry  would  have  taken  an  estate  tail  male  by  purchase,  if  p.  go. 
a  third  person  had  been  the  grantor,  affirms  the  doctrine  that  a 
person  may  take  as  special  heir  by  purchase,  without  at  the  same 
time  filling  the  character  of  heir  general;  which  is  confirmed  by  Vide  infra, 
the  close  of  the  certificate,  that  an  estate  tail  male  passed  to  211. 
Henry,  as  heir  male  of  the  body  of  Archdale,  by  his  will. 

The. limitation  to  the  use  of  the  heirs  male  of  the  body  of  Arch- 
dale Palmer  vesting  an  estate  tail  in  himself,  the  use  must  have 
resulted  to  or  remained  in  himself  for  life ;  but  this  could  not  be 
an  immediate  estate  for  life,  but  an  estate  in  remainder,  expect- 
ant on  the  determination  of  the  uses  which  preceded  the  limita- 
tion to  the  heirs  male  of  his  body. 

,  The  cases  of  Pibus  v.  Mitford,  and  Penhay  v.  Hurrell,  admit- 
ted the  immediate  use  to  result  to  the  grantor  for  life  by  implica- 
tion where  no  use  of  the  freehold  was  limited  to  take  effect  till 
after  his  decease.  The  case  of  Wills  v.  Palmer  goes  a  step  fur- 
ther on  the  same  principle,  and  implies  the  use  for  life  in  the 
grantor,  in  remainder,  after  uses  that  commenced  and  might 
determine  in  his  lifetime. 

The  inference,  therefore,  afforded  by  the  several  cases,  seems 
to  be,  that  when  the  use  is  not  limited  away  during  the  whole 
life  of  the  grantor,  and  there  is  a  use  limited  which  cannot  com- 
mence till  after  his  decease  (as  is  the  case  of  a  limitation  to  the 
heirs  of  his  body,  taken  by  itself);  whether  that  use  be  limited  in  Supra,  41. 
the  first  instance,  (as  in  Pibus  v,  Mitford),  or  be  preceded  by 
limitations  for  terms  of  years  (as  in  Penhay  v.  Hurrell),  or  by  Supra,  25. 
uses  of  the  freehold  or  inheritance  that  may  determine  in  the 
grantor's  life-time  (as  in  Wills  v.  Palmer),  the  use  results  to  the 
grantor  for  life ;  immediately  in  the  first  case,  and  in  remainder 
expectant  on  the  preceding  uses  in  the  other ;  where  there  is  no 
express  use  limited  to  the  grantor  himself,  inconsistent  with  such 
an  implication. 
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This  conclusion,  indeed,  flows  from  the  above-noticed  rule  laid 
down  by  Lord  Coke,  that  in  a  conveyance  to.  uses  without  vahi- 
able  consideration,  so  much  of  the  use  as  is  not  disposed  of  re- 
mains in  the  grantor.  For  it  is  evident  that  the  use  of  the  present 
[  49  ]  freehold,  where  no  use  at  all,  or  a  use  for  term  of  years  only  is 
limited  to  commence  before  the  grantor's  decease,  is  not  disposed 
of;  and  that  where  the  use  is  limited  immediately,  for  estates 
that  may  determine  in  the  grantor's  life,  followed  by  a  limitation 
that  cannot  take  effect  till  after  his  decease,  the  intermediate  use 
in  remainder  for  his  life  is  not  disposed  of;  for,  suppose  the  pre- 
ceding use  to  determine  in  his  life-lime,  where  then  is  the  use 
during  his  life,  if  not  in  himself? 

There  is  nothing  however  in  Lord  Coke's  position,  nor  m  the 

circumstances  of  the  case  of  Wills  v.  Palmer,  that  applies  to  those 

cases,  where  the  use  is  expressly  limited  away  for  the  grantor's 

Supra,  43.     ijfe;  nor  contravenes  the  doctrine  in  Tippin  v.  Cosin  above  cited, 

or  the  opinion  of  the  Lord  Chancellor  Cowper  in  Else  v.  Osborn. — 

And  to  extend  the  principle  to  cases  where  an  express  estate  for 

Supra,  42,     years  is  limited  to  the  grantor,  as  in  Adams  v.  Tertenants  of 

*^-     ^*^^     Savage,  and  Rawley  v.  Holland,  though  the  use  of  the  freehold 

GoodrigM     jg  ^^^  limited  away  till  after  the  grantor's  decease,  would  be 

1*^^*228  •  *^^™i^^^"8  ^'  raising  an  estate  by  implication,  in  direct  contradic- 

?    '     o;  j^Qj^  jQ^  ^^^  denial  of,  an  express  estate;  which  is  not  reconcile- 


^r.*^*/!  A-i   able  to  the  idea  of  implication. 


q  \\r  eri^     ^^  estate  foT  life  can  arise  by  implication,  or  by  way  of  result- 

ba  k.    70.  ji^g  ^g^^  j^  ^  person  who  was  not  the  owner  of  the  estate  granted. 

Sw^^  *'       ^^  where  husband  and  wife  levied  a  fine  of  the  wife's  land  to 

Show'caa     ^^®  ^®®  ^^  ^^^  \i^y[^  of  the  body  of  the  husband  on  the  wife  be- 

Parl  104.      gotten,  and  for  default  of  such  issue  to  the  use  of  the  right  heirs 

of  the  husband;  they  had  issue;  the  wife  died,  then  the  issue 

died,  and  then  the  husband  died ;  and  the  question  was,  whether 

the  heir  of  the  husband  or  the  heir  of  the  wife  should  have  the 

lands?     And  the  court  held,  that  no  estate  for  life  could  arise  to 

Vide  same     ^he  husband  by  implication,  because  the  estate  was  the  wife's,  to 

case,  infra,     which  he  was  a  stranger;  therefore  the  limitation  to  the  heirs  of 

p.  284,  with  the  husband,  &c.  was  void,  for  want  of  a  preceding  freehold  to 

some  further  support  it.     An  implied  estate  in  the  wife  for  her  life  would  not 

observations  do,  as  she  died  before  her  husband,  and  consequently  before  the 

upon  it.         remainder  to  his  heir  could  commence. 

Vide  1  P.W.  So  where  a  marriage  settlement  was  made  by  a  third  person 
369,  Sir  T.  to  the  use  oiA.  the  husband  for  99  years,  remainder  to  trustees 
[  50  ]  during  his  life  to  support  contingent  remainders,  remainder  to 

Tippin'scase  the  wife  for  life,  remainder  to  the  first,  &c.  son  of  the  marriage, 
there  cited,  remainder  to  the  heirs  of  the  body  of  J?.,  remainder  to  his  right 
and  vide  heirs;  here  the  freehold  during  .^.'s  life  being  limited  to  trustees, 
Jenk.  Cent,  and  he  taking  only  a  term  of  years,  and  the  estate  not  moving 
248,  c.  38.  iiQxxi  him  (for  if  it  had,  the  limitation  to  his  right  heirs  would 
have  been  the  old  reversion)  the  remainder  to  his  heirs  was  a 
contingent  remainder. 
Harris  t>.  And  in  a  case  more  fully  cited  in  the  sequel  of  this  essay, 

Barnes,  in-   where  lands  were  devised  to  C  for  the  term  of  90  years,  if  he 
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should  so  long  live,  and  afterwards  to  the  heirs  of  C's  body,  it  fra,  536.  4. 
was  held  that  it  vested  in  the  heir  by  purchase.  Burr.  2167. 

Indeed,  in  a  case  where  the  testator  devised  in  remainder  (after 
limitations  to  his  son  W,  and  his  heirsr  males)  to  the  heirs  males 
of  his  brother  Ws  sons  (who  then  had  two  sons  living)  without  Hayes  d. 
any  antecedent  devise  to  those  sons  themselves,  and  by  a  schedule  Foorde, ». 
annexed  to  the  will  and  referred  to  in  it  (and  which  the  special  Foo^de,  3 
verdict  found  to  be  part  of  the  will)  purporting  to  be  an  account  ^1®^«  ^^P* 
how  the  testator  had  disposed  of  his  estates  by  his  will,  he  said,  ^^®* 
and  for  want  of  his  son  fFl's  halving  sons,  then  to  his  brother  JV.'s 
sons,  and  for  want  of  sons  then  ov«r;  upon  the  question,  wheth- 
er one  of  the  sons  of  N,  took  an  estate  for  life  or  in  tail,  the  Court 
of  King's  Bench  in  Ireland  held  he  took  only  for  life.     But  on  an 
appeal  to  the  King's  Bench  in  England,  Lord  Mansfield,  in  de- 
livering the  opinion  of  the  court,  observed,  that  the  only  doubt 
was,  whether  by  the  words  of  the  will,  the  sons  of  N.  took  any 
estate  by  implication;   that  such  doubt  was  removed  by  the 
schedule,  which  expressly  gave  an  estate  to  the  sons  of  N,^  and 
therefore  the  son  of  N.  took  an  estate  for  life  by  implication  thus 
explained,  which  being  conjoined  with  the  estate  expressly  given 
to  his  heirs  males,  by  the  will,  would  by  the  known  rule  of  law 
give  him  an  estate  in  tail  msde. — But  this  case  turned  on  -^the 
operation  of  the  schedule. 

Again,  in  a  case  cit^d  in  a  preceding  page,  the  devise  to  the  Roe  d. 
right  heirs  of  husband  and  wife  was  adjudged  to  operate  as  a  Nightingale 
devise  to  the  person  who  was  heilr  of  the  husband  and  wife  as  a  «•  Quartley, 
purchaser,  because  there  was  no  estate  at  all  Kmited  to  the  hus-  supra,  40. 
band  or  wife. 

And  wherever  the  ancestor  takes  only  an  estate  for  years,  L^  V^^  j 
another  person  being  the  grantor,  the  remainder  to  his  heirs  or  '^®»  r  51  i 
heirs  of  his  body,  &c.  will  not  vest  in  himself,  but  in  the  heirs  by  «.  rp'-  rp.  J 
purchase.  As  in  the  case  of  a  lease  for  years  to  A.  remainder  to  -^  '  ^^^\ 
B.  in  tail,  remainder  to  the  right  heirs  of  t/f.,  the  heirs  take  by  '  ^g  ^jj'j 
purchase,  \{Jl.  die  during  the  estate  tail.  ^^1  ^^gg 

But  a  limitation  to  the  right  heirs  of  the  grantor  will  continue  Harg.  n.  4. 
in  himself  as  the  reversion  in  fee.    As  where  a  fine  was  levied  Co.  Lit.'2,b. 
to  the  use  of  the  wife  of  the  conusor  for  life,  remainder  to  the  Fenwick  9. 
use  of  B.  in  tail,  remainder  to  the  use  of  the  right  heirs  of  Mitforth, 
the  conusor  ;  it  was  adjudged  that  the  limitatiohi  of  the  use  to  the  Moor,  284. 
right  heirs  of  the  conusor  was  void,  for  that  the  old  use  of  the  fee  1  Inst.  22.  b. 
continued  in  him  as  a  reversion.  I  Leon,  182. 

So  where  A.  enfeoffed  J.  S.  and  J,  N.in  fee,  to  the  use  of  him-  ,. 
self  for  40  years,  without  impeachment  of  waste  during  the  life  ^^^ '7^j 
of  A,  and  afterwards  to  the  use  of  C.  second  son  of  A.  in  tail  ^  ^^  ^'  *^  ■ 
mail,  remainder  to  the  use  of  the  right  heirs  of  A.  for  ever ;  it  yj^^  ^^^^  ' 
was  resolved,  that  the  use  limited  to  the  right  heirs  of  Ji.  was  the  jg^j^   q^^^^^ 
old  use;  that  it  was  Toid  as  a  remainder,  and  was  merely  the  248. 2.  Rop. 
reversion  in  ^.  91  ^  i,.  Cro. 

And  where  jl.  seised  in  fee  conveyed  the  lands  to  the  use  of  Eliz.  334, 
J.  and  M.  his  wife,  and  of  the  heirs  male  of  the  body  of  J.  and  and  Hal. 
afterwards  to  the  use  of  the  right  heirs  of  the  said  i^. ;  upon  a  MSS.  Harg. 
question,  whether  the  remainder  limited  to  the  use  of  the  right  lu  8.  Co.  Lit. 
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22,  b.  heirs  of  A.  in  the  lands  in  which  he  had  no  pctrticular  estate,  was 

Reade  and  in  him  as  his  old  reversion^  or  vested  in  his  heir  by  purchase  ;  it 
Moipeth  «•  was  the  clear  resolution  of  the  whole  court,  that  this  use  so  limit- 
Errington,  ed  to  A,^9  right  heirs  was  the  old  use,  and  continued  in  A,  as  the 
Cro.  Eliz.     reversion. 

^^^*  It  follows,  that  an  express  limitation  of  the  use  away  during 

the  life  of  the  grantor,  will  not  make  his  right  heirs  purchasers,  it 
being  his  old  use  undisposed  of.  Therefore  in  the  case  of  Sir  T. 
Tippin  before  cited,  though  the  first  limitation  to  the  husband 
Vide  1  P.  W.  was  only  for  years,  and  then  to  trustees  during  his  life,  yet,  if  the 
859,  Sir  T.  estate  had  moved  from  him,  the  limitation  to  his  right  heirs  would 
Tippin's  have  been  his  old  reversion,  as  stated  in  the  report  referred  to. 
case.  Consequently  this  difference  is  to  be  observed,  between  a  subse- 

quent limitation  to  the  use  of  the  heirs  special,  and  one  to  the  use 
Vide  Tippin  ^^  ^^  \i^V£^  general,  in  cases  where  the  freehold  is  limited  away 
V.  Cosin,  and  ^^^^  the  grantor  during  his  life ;  the  latter,  we  have  seen,  leaves 
[  g2  ]  the  old  use  in  himself  by  way  of  reversion ;  but  the  former  is  a 
Else  o.  Os-  contingent  remainder  to  his  heirs  special — that  is,  where  the  limi- 
bom,  supra,  tation  is  by  way  of  use  ;  for  by  a  conveyance  at  common  law  the 
p.  43,  44.  limitation  to  the  heirs  special  of  the  grantor  would  be  void ;  be- 
Vid.  1  Inst,  cause  a  donor  cannot  make  his  own  heir  a  purchaser,  even  of  an 
22,  b.  estate  tail,  without  departing  with  the  whole  fee. 

Wd.  Mogg  ^'  ^'  i^)  I  shall  now  proceed  to  observe,  that  where  the  estate 
9.  Mogg^  limited  to  the  ancestor  is  merely  an  equitable  or  trust  estate,  and 
1  Mtriv.  that  to  his  heirs,  &c.  carries  the  legal  estate,  they  will  not  incor- 
668.  porate  into  an  estate  of  inheritance  in  the  ancestor;  as  (in  general) 

would  have  been  the  case,  if  they  had  been  both  of  one  quality, 
that  is,  both  legal,  or  both  equitable. 
Tippin  «.  ^g  in  the  case  of  Tippin  v.  Cosin,  above  cited,  where  the  estate 

Co«in,8upra,  ^^  limited  to  the  use  of  trustees  and  their  heirs,  during  the  life 
p.  43.  ^f  jj  Q  yp^jj  jj.^gj  j^  permit  and  suffer  him  to  take  the  profits, 

remainder  to  the  first  and  other  sons  of  the  marriage,  &c.  remain- 
der to  (the  use  of)  the  heirs  of  the  body  of  E.  C,  though  it  was 
contended,  that  the  limitation  of  the  profits  to  E.  C,  during  his 
life,  was  an  estate  executed  in  him  by  the  statute,  yet  the  court 
denied  that ;  and  adjudged  that  the  limitation  to  the  heirs  of  the 
body  of  E,  C.  operated  as  a  contingent  remainder. 
_  And  again,  where  a  testatrix  devised  certain  real  estates  to 

383  4  *^"®^®®®  *"^  ^^®^^  heirs,  upon  trust  and  in  confidence,  in  the  first 
Vin'  vol  8  P'*^®>  ^"^  ^^  ^^®  Tenia  and  profits  thereof  to  pay  the  several  lega- 
fol  262*  '  ^^^^'  devises  and  bequests  thereinafter  mentioned  and  then  (after 
cad.  19.'  gi^i^g  several  annuities  for  life),  she  appointed  her  trustees  to 
Lady  Jones  P^V  *''  ^^^  ^^^  ^"^  residue  of  the  rents  and  profits  of  the  pre- 
V.  Lord  Say  niises  to  the  proper  hands  of  her  daughter  C  F.,  or  as  she  by 
and  Sele ;  &ny  writing,  &c.  should  appoint,  for  and  during  the  term  of  her 
arid  vide  natural  life ;  and  after  her  (the  said  daughter's)  decease,  the 
Lard  Say  trustees  to  stand  seised  of  the  premises  to  the  use  of  the  heirs  of 
and  Sele  o.  the  body  of  her  said  daughter  C.  F,  severally  and  successively 
[  53  ]         as  they  should  happen  to  be  in  priority  of  birth  and  seniority  of 

{%)  V.  9.  Effect  of  the  rule  in  Shelley's  case,  where  the  estate  limited  to  the  ances- 
tor ]b  equitable,  and  the  limitation  to  his  heirs  carries  the  legal  estate. 
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age,  and  the  heirs  of  their  respective  bodies  in  tail  general ,  sub*  Lady  Jone^^ 
ject  to  the  payment  of  the  several  annuities,  and  in  case  of  fail-  3  Bro.  Par. 
ure  of  the  issue  of  the  body  of  her  said  daughter  C.  F.  then  to  Cat.  458. 
the  use  of  Lady  J.    After  the  decease  of  the  testatrix,  C.  F.  and 
her  husband  suffered  a  recovery  of  the  lands,  and  she  afterwards 
died  without  issue ;  upon  her  decease  I^dy  J.  claimed  the  lands 
under  the  will,  by  virtue  of  the  remainder  thereby  limited  to  her. 

It  was  contended  for  the  plaintiff  (Lady  J.)  that  C.  F.  took 
only  a  trust  estate  for  life  by  the  will,  with  a  contingent  remain- 
der to  the  heirs  of  her  body  in  tail  general ;  that  the  direction  to 
the  trustees  to  pay  the  residue  of  the  rents,  &c.  to  the  proper 
hands  of  C.  F.  who  was  a  married  woman,  gave  her  a  mere 
trust,  and  not  a  use  executed  by  the  statute.  It  was  a  trust 
for  her  separate  use,  and  to  construe  it  a  use  executed,  would  be 
to  subject  it  to  the  power  and  control  of  her  husband.  That  the 
subsequent  limitation  to  the  heirs  of  her  body  severally,  &c.  was 
a  use  executed  by  the  statute,  and  could  not  be  consolidated  with 
the  precedent  trust  limited  to  C.  F.  for  life,  so  as  to  create  an 
estate  tail  in  her.  That  the  subsequent  words,  in  case  of  failure 
of  issue  of  the  body  of  C.  F.  then  to  Lady  J.,  &c.  did  not  create 
an  estate  tail  in  C.  F.  by  implication,  nor  enlarge  the  precedent 
estate,  because  no  legal  estate  vested  in  C  i^.— On  the  other  side, 
it  was  contended  that  the  legal  estate  passed  to  the  trustees  and 
their  heirs ;  and  if  it  passed  in  fee,  then  all  the  subsequent  uses 
were  uses  upon  a  use,  and  consequently  trusts  not  executed  by  . 
the  statute ;  and  if  the  estate  given  to  C.  F.  for  life,  and  the  sub- 
sequent limitation  to  the  heirs  of  her  body,  were  both  trusts,  they 
might  be  consolidated  together,  and  create  an  equitable  estate 
tail  *,  and  that  in  this  case,  either  both  the  estates  were  executed, 
or  neither. 

But  Lord  Chancellor  King  was  of  opinion,  that  by  the  words 
of  the  will  the  use  was  executed  in  the  trustees  and  their  heirs 
during  the  life  of  C.  F.  and  that  she  had  only  a  trust  in  the  sur- 
plus of  the  rents  and  profits  during  her  life  ;  but  that  by  the  sub- 
sequent words,  viz.  that  the  trustees  should  stand  sei»Bd  to  the 
use  of  the  heirs  of  the  body  of  C  wF.  subject  to  the  payment  of 
the  annuities,  &c.  the  use  was  executed  in  the  persons  entitled 
to  take  by  virtue  thereof,  chargeable  with  the  payment  of  the  [  ^^  ] 
annuities;  and  therefore  there  being  only  a  trust  estate  in  the 
ancestor,  and  a  use  executed  in  the  heirs  of  her  body,  those  dif- 
ferent interests  could  not  unite  so  as  to  create  an  estate  tail  by 
operation  of  law  in  the  ancestor ;  and  he  decreed  accordingly  for 
the  plaintiff.(a) 

» 

(a)  A  point  said  to  have  been  decided  in  the  case  of  Lady  Joties  v.  Vid.  Lard 
Lord  Say  and  Sele,  one  of  the  authorities  cited  by  Mr.  Ferne,  in  support  SayandSele 
of  the  position  expressed  by  him  in  the  text  seems  questionable.     In  that  e.  Ixidy 
case,  a  testatrix  devised  land  to  trustees  and  their  heirs,  in  trust  out  of  Jones^S Bro. 
the  rents  and  profits  of  it  to  pay  certain  legacies  and  life  annuities,  and  Par.  Cat. 
the  residue  of  the  rents  and  profits  to  her  daughter  for  her  separate  use  458.  Har* 
for  her  life;  and,  after  her  daughter's  decease,  to  stand  seised  of  the  land  ion  v.  Har- 
to  the  use  of  the  heirs  of  her  daughter's  body.    The  court  is  said  to  have  <oii,  7  T.  R. 
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Vide  1  Mer.     There  was  another  case  before  Lord  Hardwicke,  which  from 

508,  some     its  alliance  to  the  above  in  respect  of  the  construction  upon  a 

obgervations  trust,  for  what  is  styled  the  separate  use  of  a  feme  covert,  may,  I 

hyMr.PreS'  think,  without  impropriety,  be  introduced  m  this  place;  though, 

ton^  otherwise,  I  should  rather  arrange  it  in  that  class  of  cases,  wherein 

the  Court  of  Chancery  has  assumed  a  latitude  of  construction  in 

the  execution  of  trusts,  beyond  the  limits  generally  admitted  in 

Vide  infra,    Other  cases;  and  held  the  rule,  that  unites  the  estate  of  freehold  in 

p.  90,  &  seq.  the  ancestor  with  the  subsequent  limitation  to  the  heirs  of  the 

body  controllable  by  arguments  of  intention,  that  would  not  have 

been  allowed  the  same  effect  in  respect  to  legal  estates.     Of 

which  cases  I  shall  have  occasion  to  treat  hereafter. 

Roberts  v.         The  case  I  am  now  speaking  of  was  a  devise  to  trustees  to 

Dixwell,        convey  to  the  use  of  the  testator's  daughter,  for  the  term  of  her 

1  Atk.  607.  natural  life,  and  so  as  she  alone,  or  such  person  as  she  should 

I  55  }         appoint,  should  take  and  receive  the  rents  and  profits  thereof, 

and  so  as  her  husband  was  not  to  intermeddle  therewith;  and 

from  and  after  her  decease,  in  trust  for  the  heirs  of  the  body  of 

the  said  daughter  for  ever. 

Vide  Garth       The  principal  question  is  stated  to  have  been,  whether  the  trust 

V.  Baldwin,    was  executed  or  executory  ?  for  that  if  executed  the  daughter 

infra,  125.     was  then  tenant  in  tail  and  her  husband  entitled  by  the  courtesy ; 

the  contrary  if  executory  only. 

Lord  Hardwicke  considered  the  trust  as  executory,  that  the 
whol^  direction  fell  upon  the^  court,  and  they  were  to  direct  how 
the  parties  were  to  convey.  That  the  caurt  had  taken  much 
greater  liberties  in  the  construction  of  executory  trusts  than  where 
the  trusts  were  aetually  executed,  and  the  point  which  had  gov- 
erned them  had  been  the  intention  of  the  testator.  That  if  the 
wife  had  been  entitled  to  an  estate  tail,  the  husband  must  have 
Vide  Pitt  v.  been  entitled  to  be  tenant  by  the  curtesy.  Notwithstanding  the 
Jackson,  in-  court  by  their  authority  might  have  prevented  the  husband  from 
fra,  56, 57.  meddling  with  the  rents  and  profits  during  the  life  of  the  wife. 
That  as  it  was  plainly  the  intention  of  the  testator  that  the  hus- 
band should  have  no  manner  of  benefit  from  the  estate  either  in 
the  life-time  of  the  wife  or  after  her  decease  (for  immediately 
upon  the  decease  of  the  wife  it  was  to  be  conveyed  in  trust  for 
the  heirs  of  her  body),  the  husband  of  consequence  was  absolute- 
ly executed ;  for  a  tenancy  by  the  courtesy  depended  absolutely 
on  an  estate  tail.  And  he  therefore  decreed  the  estate  to  be  con- 
veyed to  the  eldest  son  of  the  daughter  and  the  heirs  of  his  body, 
with  remainder  to  the  second  son  and  the  heirs  of  his  body. 


652.  Doe  d.  decided,  that  the  use  was  executed  in  the  trustees  and  their  heirs,  during 
Hallen  v.  the  life  of  the  daughter,  and  no  longer.  But,  as  this  constiruction  did  not 
Ironmonger^  give  the  trustees  such  an  estate  as  enabled  them  to  execute  the  general 
3  Eastj  533.  trust  reposed  in  them  for  the  payment  of  the  testatrix's  bequests  and 
Doed.White  annuities,  the  propriety  of  the  decision  seems  to  admit  of  doubt.  In  prac- 
V.  Simpson^  tice,  certainly,  no  reliance  can  be  placed  on  it,  as  an  authority  for  con- 
5  East  J  162.  fining  the  estate  of  trustees,  under  such  a  devise,  to  the  life  of  the  tenant 
Robinson  v.  for  life. 
Grey,  9  Eastj  1,  and  Smith  d,  Dennison  v.  King  and  Durnford^  16  Ea9t<,  283. 
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In  the  last-noticed  case  both  limitations,  as  well  that  to  the 
daughter  for  life  as  that  to  the  heirs  of  her  bod^,  were  mere  trusts, 
the  legal  estate  being  devised  to  the  trustees  in  trust,  to  convey, 
&c.  which  precluded  all  room  for  considering  the  limitation  to  the 
heirs  of  the  body  a  use  executed  as  in  the  preceding  cases ;  and 
consequently  there  did  not  exist  that  difference  in  the  qualities  of 
the  two  estates,  to  prevent  their  union,  which  governed  the  deci- 
sions in  those  cases.     It  is  true  the  same  rule  of  union  generally 
operates  in  equity,  where  both  the  limitations  are  of  the  equitable 
estate  (as  I  shall  have  occasion  to  show  by  and  by),  except  in  Vide  infra, 
cases  where  circumstances  indicative  of  a  contrary  or  incom-  124;  &  seq. 
patible  intention  are  admitted  to  vary  the  construction;  of  which         [  ^^  ] 
number  Lord  Hardwicke  considered  the  case  I  have  been  men- 
tioning. 

From  the  two  last  cases  it  appears,  that  a  trust  for  the  sepa- 
rate use  of  a  feme  covert  for  her  life,  does  not  so  specifically 
differ  from  a  general  trust  for  her  for  life,  as  to  prevent  its  union 
with  a  subsequent  trust  for  the  heirs  of  her  body;  otherwise  the 
court  would  have  had  no  occasion  for  any  resort  to  the  freehold's 
being  a  mere  trust  and  the  inheritance  a  use  executed  in  the  first 
case,  or  the  intended  exclusion  of  the  husband  from  all  benefit 
after  his  wife's  decease  in  the  last  case,  as  the  ground  of  decision. 
And  this  conclusion  seems  well  founded;  for  where  both  are 
equitable  estates,  how  can  they  fall  within  the  application  of  a 
doctrine  founded  wholly  on  the  different  natures  of  a  legal  and 
an  equitable  estate  ?(6) 

It  may  also  be  inferred,  from  what  Lord  Hardwicke  said  in 
the  said  case  of  Roberts  v.  Dixwell,  of  the  husband  being  tenant 
by  the  curtesy  if  the  wife  had  been  entitled  in  tail,  notwithstand- 
ing the  court,  by  their  authority,  might  have  prevented  the  hus- 
band from  meddling  with  the  rents  and  profits  during  the  life  of 
the  wife,  that  an  equitable  estate  tail  in  the  wife  is  not  inconsis- 
tent with  a  trust  for  her  separate  use  during  her  life ;  nor  such 
separate  trust  of  the  freehold  absorbed  or  merged  in  the  general 
trust  of  the  inheritance. 

And  accordingly,  in  a  case  where  upon  an  appointment  of 
lands  to  be  purchased  with  trust  money  to  the  use  of  testator's  [  57  1 
daughter  during  her  life,  for  her  sole  and  separate  and  peculiar  pitt  9.  Jack- 
use,  remainder  to  her  children,  &c.  it  being  held  that,  in  order  to  son,  2  Brown 
effectuate  the  testator's  generaJ  intention,  it  should  be  considered  Rep.  Chanc. 
to  vest  an  estate  tail  in  her, in  the  lands  directed  to  be  purchased;  51.  See  Sug' 


{h)  Mr.  Fearne^s  posthumous  works,  page  830,  contain  an  opinion  given  by  him  on 
a  case,  in  which  the  whole  legal  fee  of  a  real  estate  appears  to  have  been  executed  in 
trustees  and  their  heirs,  in  trust  to  pay  the  rents  to  a  married  woman,  for  her  separate 
use,  during  her  life,  and  after  her  decease,  in  trust  for  a  person  in  tail,  with  remain- 
ders over.  Consistently  with  the  sentiments  expressed  by  him  in  the  text,  he  delivers 
his  opinion  in  that  case,  that  "  the  estate  tail  and  remainders  over,  being  all  equitable, 
might  be  barred  by  an  equitable  recovery ;  that  is,  against  an  equitable  tenant  to  the 
prrndpe^  which  the  husband  and  wife  atid  the  tenant  in  tail  might,  Ke  conceived,  with- 
out the  concurrence  of  the  trustees,  make  by  lease  and  release  and  a  fine." 

6 
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the  court  directed  that  the  money  should  be  laid  out  in  lands,  and 
be  settled  to  the.  use  of  trustees  in  trust  for  her  and  the  heirs  of 
her  body,  she  to  have  the  rents,  &c.  to  her  separate  use. 

In  another  case,  where  upon  a  devise  in  trust  to  pay  the  rents 
and  profits  to  a  feme  covert,  for  her  separate  use  during  her 
natural  life,  and  after  her  decease  to  the  use  and  behoof  of  the 
heirs  of  her  body,  &c«  it  was  observed  in  the  argument,  that  the 
mother  took  no  legal  estate,  her  heirs  must  therefore  take  as  pur- 
chasers, which  was  not  denied,  nor  any  question  made  upon  it. 
But  in  that  case  there  were  other  words  that  more  immediately 
directed  the  construction. 

And  where  a  testator  devised  lands  to  trustees  upon  trust  that 
they,  their  heirs  and  assigns,  should  yearly,  by  equal  quarterly 
payments,  by  and  out  of  the  rents  and  profits  of  the  premises, 
after  deducting  rates,  taxes,  repairs  and  expenses,  pay  such  clear 
sum  as  should  then  remain  to  his  brother  C.  jS^.  and  his  assigns, 
during  his  natural  life,  and  after  his  decease  to  the  use  and  be- 
hoof of  the  heirs  male  of  the  body  of  the  said  C,  S,  lawfully  to 
be  begotten,  as  they  should  be  in  priority  of  birth:  and  in  default 
of  such  issue,  remainder  over ;  though  Baron  Eyre  and  Master 
Holford,  thought  that  the  estate  for  life  was  executed  in  C.  S.  yet 
Master  Hett  differed.  And  upon  a  re-hearing,  Lord  Chancellor 
Tburlow  expressed  his  opinion,  that  the  trustees  being  to  pay  the 
taxes  and  repairs,  must  have  an  interest  in  the  premises;  and 
therefore  that  the  legal  estate  for  the  life  of  C.  S.  was  in  them ; 
and  that  C.  S.  had  only  an  equitable  estate  for  life,  and  the  sub- 
sequent estate  being  executed  could  not  unite;  and  of  course  that 
a  recovery  suffered  by  C  S.  was  void.  But  if  it  were  only 
doubtful,  be  would  not,  he  said,  oblige  the  purchaser  to  take  such 
title. 

And  in  a  case  in  the  King's  Bench,  of  a  devise  to  trustees  and 
their  heirs  upon  trust,  to  stand  seised  of  the  lands  during  the 
term  of  the  natural  life  of  testator's  son  J.  to  such  use  and  be- 
hoof as  after  mentioned,  viz.  that  the  trustees  should  yearly,  and 
every  year  during  the  natural  life  of  the  said  J*,  take  and  receive 
the  rants,  issues,  and  yearly  profits  of  the  premises;  and  the 
testator  ordered  that  such  rents,  issues,  and  yearly  profits,  should 
be  applied  for  the  subsistence  and  maintenance  of  the  said  J. 
dturing  his  natural  life;  and  immediately  from  and  after  his 
decease  he  devised  the  same  premises  unto  the  heirs  of  the  body 
of  the  said  J,  lawfully  to  te  begotten,  and  for  default  of  such 
issue  then  to  his  own  right  heirs,  the  court  held  that  the  use  was 
not  executed  in  the  testator's  son,  but  in  the  trustees  during  his 
life,  from  the  nature  of  the  trust  to  receive  and  pay  over  the 
profits,  and  the  application  directed  for  the  subsistence  and  main- 
tenance of  the  son,  by  which  the  testator  seemed  to  invest  the 
trustees  with  some  degree  of  discretionary  power  in  that  respect. 
And  there  being  nothing  in  the  nature  of  the  trust  to  prevent  the 
limitation  to  the  heirs  of  his  body  from  being  a  use  executed, 
they  held  the  two  limitations  did  not  unite  so  as  to  give  J.  an 
estate  tail. 
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V.  10.  (c)  It  may  be  observed,  in  the  above-noticed  cases, 
Tirhich  turned  on  the  different  quailities  of  the  limitations  of  the 
freehold  and  of  the  inheritance,  the  ancestor's  estate  for  life  was 
an  equitable  estate,  and  the  limitation  to  the  heirs,  &c.  carried 
the  legal  estate.    I  do  not  recollect  any  decided  case  where  those 
qualities  were  transposed,  viz.  the  freehold  a  legal  estate,  and 
that  to  the  heirs,  &c.  an  equitable  estate ;  as  in  the  case  of  a 
devise  to  one  for  life,  and  after  his  decease  to  the  use  of  trustees, 
in  trust  for  the  heirs  of  his  body.     In  the  decided  cases,  it  seems 
to  have  been  the  difference  between  the  natures  of  the  two 
estates,  abstracted  entirely  from  the  order  of  their  limitation,  th^ 
prevented  their  flowing  into  one.     Where  the  limitations  are 
both  legal,  the  estate  tail  arises  by  legal  construction  or  a  rule  of         [  5^  ] 
law  ;  and  when  the  limitations  are  both  equitable,  (without  other 
ingredients  in  the  case  to  control  the  construction),  a  similar 
rule  is  adopted  by  equity,  to  preserve  a  uniformity  in  construc- 
tion.    But  when  both  the  estates  are  not  legal,  the  application 
of  a  legal  constructiorvor  operation  of  a  rule  of  law,  which  must 
equally  affect  both,  seems  to  be  excluded  by  one  of  the  objects 
of  that  construction  not  being  a  subject  of  legal  cognizance.     So 
when  both  are  not  equitable  estates,  their  combination  seems  to 
be  out  of  the  reach  of  an  equitable  construction,  to  which  one  of 
the  estates  is  not  adapted.    A  construction  that  should  unite  the 
two  dissimilar  estates,  and  blend  them  into  one,  seems  to  belong 
to  a  court  having  jurisdiction  to  give  an  equitable  estate  all  the 
qualities  or  properties  of  a  legal  one,  or  of  reducing  a  legal  estate 
to  the  qualities  and  properties  of  a  mere  equitable  one;  or  in 
other  words,  of  annihilating  their  difference,  and  converting  an 
equitable  into  a  legal,  or  a  legal  into  an  equitable  estate ;  which 
seems  to  be  the  province  neither  of  a  court  of  law,  nor  of  a  court 
of  equity.     It  would  be  difficult,  perhaps  to  describe  the  result  of 
such  an  heterogeneous  compound.    Would  it  be  a  legal  estate 
tail  ?  surely  not,  the  legal  inheritance  not  being  included  in  it 
Would  it  be  an  equitable  estate  tail  ?  That  would  be  inconsistent 
with  the  ancestor's  legal  estate.    If  it  be  suggested,  that  the 
legal  estate  in  the  ancestor  includes  the  beneficial  interest  in  him, 
to  which  the  equitable  inheritance  might  attach,  the  question  is, 
how  or  upon  what  principle  of  law  or  equity,  are  we  to  separate 
this  supposed  beneficial  interest  from  the  legal  estate  in  the 
ancestor,  so  as  to  consider  him  seised  of  an  equitable  estate  ?  His 
estate  for  life  is  one  entire  estate  for  his  own  benefit,  not  cloaked 
or  connected  with  any  trust,  upon  which  to  ground  any  distinc- 
tion between  the  legal  and  beneficial  interest.     How  are  we  to 
deem  a  man  a  trustee  for  himself,  where  no  trust  at  all  ever 
existed,  or  affected  the  estate  vested  in  him  ?  (d) 

(c)  V.  10.  Efl^t  of  the  rule  in  Shelley's  case,  where  the  estate  limited  to  the 
ancestor  is  legal,  and  the  estate  limited  to  the  heir  is  equitable. 

(d)  The  position  in  the  preceding  paragraph,  that  where  the  ancestor's  estate  is 
merely  equitable,  a  limitation  of  the  legal  fee  to  the  heirs  of  his  body  will  not  bring  the 
limitations  within  the  rule  in  Shelley's  case,  appears  to  be  settled.  The  position  in  the 
present  paragraph,  that  by  parity  of  reason,  where  the  legal  freebold  is  limited  to  the 
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Vide  Gilb.  V.  11.  (e)  It  appears  that  this  rule  of  the  subsequent  limita- 
Ten.  254.     tion  to  the  heirs^  &a  vesting  in  the  ancestor  when  be  takes  a  pre- 

(e)  V.  11.  Efieet  of  the  rule  in  Shelley's  case  in  limitations  upon  surrenders  of 
copyhold. 

ancestor,  and  the  equitable  fee  to  the  heirs  of  his  body,  the  estates  will  not  fall  within 
that  rule,  is  discussed  by  Mr.  Feame  with  his  usual  ability;  and  among  his  opinions, 
in  his  posthumous  works,  there  is  one,  p.  360,  of  great  merit  in  support  of  the  same 
doctrine.     He  does  not,  however,  either  in  the  present  work,  or  in  his  printed  opinions, 

cite  any  decided  case  in  support  of  the  position. 
Vid.  BtUL       But  the  late  case  of  Venables  and  Wife  v.  Morris,  7  Dumford  and  East, 
n.l.\viIL    342  and  438,  is  a  strong  authority  m  support  of  Mr.  Fearne's  conclusion. 
Co.  Lin.       In  that  case,  an  estate  was  limited  to  the  husband  for  his  life,  remainder 
290.  b.  to  trustees  and  their  heirs  during  his  life,  in  trust  to  preserve  contingent 

ntked.  remainders;  remainder  to  the  wife  for  life;  remainder  to  trustees  and 
Harion^  v.  their  heirs  (not  during  her  life),  in  trust  to  support  the  contingent  remain- 
Hartan^  7  ders  thereinafter  limited ;  remainder  to  their  first  and  other  sons  suoces- 
T.  R.  652.  sively  in  tail ;  remainder  to  the  wife  in  tail ;  remainder  to  such  uses  as  she 
Doe  d.  Lee  should  by  deed  or  will  appoint.  The  wife,  by  her  will,  appointed  to  the 
Compere  heirs  of  her  husband.  Three  points  came  before  the  court  for  determina« 
V.  Hick$^  tion ;  the  first,  whether  the  limitation  to  the  trustees  and  their  heirs,  sub- 
7  T.  R.  sequent  to  the  limitation  to  Mrs.  Morris  during  her  life,  gave  them  an  es« 
483.  Doe  tate  of  freehold  descendible  to  them  and  their  heirs,  during  Mrs.  Morris's 
d.  Leach  life,  or  an  estate  in  fee  simple.  2dly.  If  it  gave  them  a  descendible  free- 
V.  Mick'  hold,  whether  Mrs,  Morris's  appointment  to  the  right  heirs  of  her  husband^ 
lem^  6  which  on  that  supposition  would  be  a  limitation  of  the  legal  inheritance, 

Eatiy  486,  incorporated  with  his  estate  for  life  under  the  itettlement ;  and  3dlyj  On 
490,  and  the  supposition  that. the  limitation  to  the  trustees  gave  them  a  legal  estate 
the  caseM  in  fee  simple,  whether  Mrs.  Morris's  appointment  to  the  right  heirs  of  her 
there  husband  vested  in  him  the  equitable  fee.     The  judges  held  that  the  limita- 

cited.  tion  to  the  trustees  gave  them  an  estate  in  fee  simple,  in  remainder  expec- 

tant on  the  wife's  decease,  so  that  ail  the  subsequent  limitations  were  trust 
estates ;  this  disposed  of  the  first  and  second  points  of  the  case.  On  the  third,  they 
held  that  the  wife's  appointment  to  the  use  of  the  right  heirs  of  her  husband,  did  not 
unite  with  his  antecedent  life  estate,  under  the  setSement ;  and  could  only  give  an 
equitable  estate  in  fee  to  the  person,  who,  at  the  time  of  the  husband's  decease,  should 
answer  the  description  of  his  heir  at  law.  Now,  admitting  the  doctrine  laid  down  in 
a  subsequent  part  of  this  section,  that,  when  a  person  takes  under  an  exercise  of  a 
power,  he  takes  under  the  deed  creating  the  power,  and  supposing  it  to  apply  to  the 
point  under  consideration,  the  case  of  Venables  and  Wife  v.  Morris  seems  a  decisive 
authority  in  support  of  Mr.  Fearne's  opinion,  that  an  equitable  limitation  of  the  fee  to 
a  person  having  the  legal  freehold,  under  a  previous  limitation  in  the  same  deed,  will 
not  unite  with  it. 

Connected  with  this  doctrine,  is  a  point  which  comes  for  consideration  in  a  case 
with  which  titles  are  frequently  perplexed,  and  a  decision  upon  which  is  very  desir- 
able. It  frequently  happens  that  the  whole  legal  inheritance  in  fee  simple  is  vested  in 
trustees ;  that  the  equitable  fee  is  limited  to  a  person  in  tail,  with  equitable  remainders 
over ;  that  the  equitable  tenant  in  tail  makes  an  equitable  conveyance  to  a  person  and 
his  heirs  by  way  of  mortgage,  or  upon  such  trusts  as  leave  the  ultimate  beneficial 
ownership  in  himself,  and  then  suffers  a  recovery,  without  the  concurrence  of  the 
mortgagee  or  trustee  in  the  conveyance  to  the  tenant  to  the  prmcipe.  It  is  admitted, 
that,  where  the  estate  tail  and  remainders  over  are  equitable,  the  recovery  of  the  equit- 
able tenant  in  tail  has  the  same  effect  in  barring  the  entail  and  remainders  over  in 
equity,  as  the  recovery  of  a^  legal  tenant  in  tail  has  in  barring  them  at  law;  it  is  there- 
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ceding  freehold^  prevails  equally  in  limitations  upon  surrenders 
of  copyhold.    For  where  a  man  surrenders  to  the  use  of  himself         [  62  ] 
for  life,  remainder  to  another  in  tail,  remainder  to  the  right  heirs  Vide  Case  of 
of  the  surrenderor;  there  his  heirs  shall  have  it  by  descent,  per  Allen  &  Pal- 
Coke.    And  where  •/*.,  seised  of  a  copyhold  in  fee,  surrendered  "^er,  1  Leon, 
it  to  the  use  of  his  will,  and  afterwards  devised  it  to  B.  for  life,  ^^I* 
the  remainder  to  his  heir  of  his  body  begotten  for  ever ;  it  was  2  Roll.  Abr. 
adjudged,  that  the  heir  of  B.  took  by  descent,  and  not  by  pur-  794,  p.  6. 
chase.  -  Style,  249, 

So  where  •/?.  surrendered  a  copyhold  estate  to  the  use  of  his  ^^^'  ^  j"?f^ 
will,  and  then  devised  it  to  B.  for  life,  and  after  his  decease  to  ^'  j  .^tJ.I' 
the  heirs  of  his  body,  B,  died  in  testator's  lifetime  after  making  S?'*^^^-^^^ 
the  will,  and  it  was  held  the  heir  of  his  body  could  take  no-      °"r  go  -i 
thing,(/)  for  it  was  a  devise  in  tail  to  A,  and  the  words,  "heirs  ^    ^        ^ 
of  his  body,'*  were  words  of  limitation;  and  that  its  being  copy-  Q^ngJ^ai^ 
hold,  where  the  devisee  was  living  at  the  time  of  the  surrender,  ^  gtrance ' 
made  no  diflference.  ^^5^   ^^' 

fore  contended  that,  as  in  the  proposed  case,  the  grantor,  after  the  alienation,  continues 
equitable  tenant  in  tail  of  the  equity  of  redemption  in  the  case  of  a  mortgage,  and  of 
the  ultimate  beneficial  ownership  where  such  a  trust  as  has  been  meiitioned  is  created, 
his  recovery  has  all  the  requisites  essential  to  a  good  equitable  recovery.     But  it  is 
ol^ected,  1st,  that,  as  in  cases  where  a  legal  tenant  in  tail  aliens  in  fee,  and  afterwards 
suffers  a  recovery  without  the  concurrence  of  the  alienee,  the  courts  of  law  consider 
the  recovery  to  be  void  in  law  for  want  of  legal  tenant  to  the  prsecipey  so  where  an 
equitable  tenant  in  tail  aliens  in  fee,  and  afterwards  sufiers  a  recovery,  without  the 
concurrence  of  the  alienee,  courts  of  equity,  to  preserve  the  analogy  which  is  always 
wished  to  he  kept  up  between  legal  and  equitable  estates  and  assurances,  should  con- 
sider the  recovery  to  be  void  in  Equity,  for  want  of  a  good  equitable  tenant  to  the  prss- 
eipe  ;  2dly,  That  the  tenant  in  tail  has,  by  his  alienation,  interposed  an  equitable  es- 
tate of  freehold  between  the  legal  fee  of  the  mortgagee  or  trustee,  and  his  own  equita- 
ble freehold,  and  therefore  removed  his  own  equitaUe  freehold  to  a  degree  lower  than 
that  of  the  persons  in  remainder.    To  the  first  of  these  objections  it  is  answered,  that 
the  analogy  between  the  efiect  of  the  alienation  of  a  legal  tenant  in  tail^  and  the  alien- 
ation of  an  equitable  tenant  in  tail,  cannot  hold  in  the  proposed  case,  as, 
after  the  alienation  of  the  legal  tenant  in  tail,  nothing  of  a  legal  estate  re-     Vid. 
mains  in  him,  so  that  he  has  no  legal  freehold  vested  in  him  which  he  can     Wffkham 
convey  to  the  tenant  to  the  precipe;  but  that,  after  such  an  alienation  as     t;.  Wyk- 
has  been  mentioned,  of  the  equitable  tenant  in  tail,  an  equitable  estate  of    Aam,  18 
freehold  actually  remains  in  him,  which  he  can  convey  to  the  tenant  to  the     Ves,  419 ; 
prsscipe. — To  the  second  of  these  objections  it  is  answered,  1st,  that  de-     and  WyJc- 
prees  of  equitable  estates  are  unknown  to  courts  of  equity;  and  2dly,  that     ham  v, 
m  the  view  of  equity,  the  equitable  inheritance  is,  in  cases  like  the  present,     Wykhamy 
considered  to  remain  in  ^e  tenant  in  tail,  his  former  alienations  being,  in     II  Easty 
the  view  of  equity,  mere  charges  upon  his  estate,  and  not  conveyances  of    458 ;  and 
the  estate  itself. — Upon  this  point  great  opinions  have  difiered,  and  still     S.  C,  can- 
continue  to  differ.  trxL^  8 

Tauni.  816,aiiJ  vide  Mr.  PreHan^t  TVeaiUe  on  Conveyancing j  vol.  l,p.  24. 

(/)  Vide  similar  point  in  freeholds  in  Goodright  t.  Wright,  infra,  fd.  165.  Hodg- 
son 0.  Ambrose,  infra,  174,  and  vide  Warner  d.  White  v.  White  in  the  House  of 
Lords  in  1782,  and  1  Brown,  Rep.  Chan.  219,  in  the  note. 

Noie  by  Mr,  Feame. 
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2  Atkyns,         In  a  case  noticed  by  Atkyns,  upon  a  surrender  of  a  copyhold 
101,  to  the  use  of  the  husband  for  life,  then  of  the  wife  for  life,  and 

Sutton  «.       of  the  heirs  of  the  bodies  of  the  husband  and  wife,  remainder  in 
Stone.  fee  to  the  use  of  the  survivor,  it  is  said,  the  limitation  did  not  vest 

an  absolute  estate  tail  in  the  wife  who  survived,  but  only  gave 
her  an  estate  tail  after  possibility  of  issue  extinct,  and  that  the 
estate  tail  vested  in  the  person  who  was  Jieir  of  the  bodies  of 
both  husband  and  wife.  The  reasons  for  this  opinion  are  not 
mentioned;  indeed  it  is  not  stated  that  it  was  the  resolution  of 
the  court,  nor  does  it  appear  whether  that  point  entered  the  ques- 
tion then  before  the  court ;  and  I  must  confess,  I  think  it  is  no 
easy  matter  to  account  for  such  an  opinion. 

The  limitation  to  the  heirs  of  the  bodies  of  the  baron  and  feme, 
must  either  have  been  executed  in  the  baron  and  feme  jointly  as 
an  estate  tail  in  possession,  or  have  vested  in  them  jointly  as  a 
remainder,  unless  it  could  have  been  held  a  contingent  Kmitation 
to  the  heir  of  both  their  bodies.  In  neither  of  the  two  first  cases 
could  the  wife  be  tenant  in  tail  after  possibility  of  issue  extinct, 
so  long  as  any  issue  of  her  body  by  her  deceased  husband  was 
Vid.  1  Inst,  living ;  and  if  there  was  any  such  issue  then  living,  it  could  not 
27,  b.  vest  in  such  issue  till  her  death.     In  the  third  case  she  could  take 

no  estate  tail  at  all,  and  consequently  could  not  be  tenant  in  tail 
after  possibility  of  issue  extinct.  The  only  cases  in  which  she 
could  be  tenant  in  tail  after  possibility  of  issue  extinct,  were 
those  two,  in  which  it  was  impossible  there  should  then  be  any 
such  person  as  the  heir  of  both  their  bodies.  The  question  being 
upon  a  surrender  of  a  copyhold  made  no  difference  in  the  con- 
struction ;  as  it  was  agreed  in  the  same  case,  that  surrenders  of 
copyholds  should  be  construed  in  the  same  manner  as  convey- 
Vide  supra,  ances  in  common  law.  Now,  under  a  similar  limitation  at  com- 
p.  86.  nion  law,  I  apprehend,  the  husband  and  wife  taking  distinct  and 

Stephens  «.   successive  estates  for  life,  the  joint  limitation  to  the  heirs  of  their 
Britridge.      bodies  would  not  have  been  executed  in  them  in  possession,  but 
[  64  ]         wou4d  have  been  vested  in  them  jointly,  as  a  remainder  in  tail ; 
that  this  remainder  surviving  to  the  wife  upon  the  decease  of  her 
husband,  would  have  merged  her  estate  for  Ufe,  so  as  to  make 
her  tenant  in  tail  in  possession ;  but  she  having  had  no  issue  by 
her  deceased  husband,  or  such  issue  being  then  extinct,  would 
thereby  have  become  only  tenant  in  tail  after  possibility  of  issue 
extinct. 
Roe  d.  In  a  later  case  of  a  settlement  by  the  husband  previous  to 

Aistrop  V.     marriage,  of  his  freehold  estates  to  the  use  of  himself  and  his 
Aistrop,        intended  wife  for  their  lives,  and  the  life  of  the  survivor;  and 
2  Blackst.     after  their  decease,  to  the  heirs  of  the  body  of  the  settler  on  the 
Rep.  1228.    body  of  his  intended  wife  to  bebegotten,  with  remainder  to  his 
own  right  heirs ;  in  which  he  covenanted  to  surrender  his  copy- 
hold (which  was  of  inheritance  descendible  by  the  custom  of  the 
manor  to  the  youngest  son)  to  the  use  of  himself  and  his  intend- 
ed wife,  and  the  heirs  of  their  two  bodies  to  be  begotten,  in  like 
manner  and  to  the  same  uses,  as  the  freehold  lands  and  tene- 
ments therein  before  mentioned,  were  settled  and  conveyed;  and 
after  the  marriage  surrendered  the  copyhold  to  the  use  of  him- 
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self  and  wife  for  their  lives,  and  the  life  of  the  survivor  of  them, 

and  after  their  several  deceases  to  the  use  of  the  heirs  of  their 

two  bodies  ;  and  for  want  of  such  issue,  to  the  use  of  himself  in 

fee ;  De  Grey,  Chief  Justice,  said  it  was  a  mighty  clear  case. 

That  there  was  reason  indeed  to  suppose,  the  parties  might  not 

mean  the  two  estates  to  go  in  a  different  channel.    But  that  was 

only  supposition,  and  if  certain,  still  as  this  was  a  legal  estate,  it 

was  not  in  the  power  of  the  parties  to  alter  the  legal  course  of 

descent.    That  it  was  an  estate  executed,  and  seemed  to  be  an 

estate  tail  in  the  father  and  mother ;  that  had  it  been  executory, 

and  upon  articles,  then,  according  to  Lord  Hardwicke's  doctrine 

in  Roberts  v,  Dixwell,  the  court  might  have  .considered  the  word  Supra,  54. 

heir  as  a  word  of  purchase  ;  but  that  in  the  present  case  it  was 

impossible. — And  Blackstone,  Justice,  held  the  freehold  clearly 

vested  in  the  father  only,  in  special  tail,  and  the  copyhold  in 

both  father  and  mother;  and  that  the  words,  in  like  manner, 

only  meant  that  both  estates  should  be  entailed. 

It  is  observable,  that  this  was  the  case  of  an  actual  legal  settle- 
ment before  marriage,  in  respect  to  the  freeholds ;  and  therefore         [  ^^  ] 
the  limitation  of  those  lands  was  not  open  to  the  construction  of 
articles  to  be  carried  into  strict  settlement    And  the  settlement 
of  the  copyhold,  though  resting  in  the  covenant  for  surrender, 
seemed  intimately  blended  with  that  of  the  freehold,  as  part  of 
one  and  the  same  settlement ;  besides  that  the  limitations  of  the 
surrender  agreed  upon  were  expressly  referred  to  the  same 
manner  and  uses  as  the  freeholds  were-  settled ;  and  therefore 
could  not,  consistently  with  the  express  terms  of  such  a  stipula- 
tion, be  limited  in  strict  settlement;  on  the  issue  as  purchasers, 
when  the  settlement  of  the  freehold  gave  an  estate  tail  to  the 
parent.    And  there  was  no  other  construction  by  which  the 
descent  of  the  lands  to  the  youngest  son  could  be  avoided.    This 
takes  it  out  of  the  authorities  of  the  cases  hereafter  treated  of.  Infra,  00,  & 
where  marriage  articles  are  carried  into  execution  by  way  of  seq. 
strict  settlement,  and  accounts  for  the  distinction,  by  the  Chief 
Justice,  between  this  case  as  of  an  estate  executed,  and  one 
executory  on  articles. 

And  where  an  estate  for  life  is  limited  either  to  the  father  or 
mother  only,  and  the  subsequent  limitation  is  to  the  heirs  of  both 
their  bodies,  the  construction  is  the  same  in  regard  to  copyholds, 
as  we  have  before  found  it  to  be  in  the  case  offreeholds;  viz.  the  Vide  p.  37  & 
subsequent  limitation  does  not  vest  in  the  ancestor  taking  the  38,  supra, 
estate  for  life,  but  is  a  contingent  remainder  to  the  heirs  of  the 
bodies  of  both  father  and  mother. 

Thus  where  c/f .  seised  of  copyhold  lands  in  fee,  surrendered  Lane,  v  Pan- 
them  to  the  use  of  Z>.  and  of  the  wife  of  Jl.  for  their  lives,  and  nel,  1  Roll, 
afterwards  to  the  use  of  the  heirs  of  the  bodies  of  .4.  and  his  Rep.  238, 
wife ;  upon  a  question  in  ejectment  whether  this  subsequent  limi-  317, 438. 
tation  to  the  heirs  of  the  body  of  w9.  and  his  wife  vested  an 
estate  tail  in  the  wife  of  wf.,  it  was  held  that  it  did  not,  but  was 
a  contingent  remainder  to  the  heirs  of  both  their  bodies. 

So  again  in  a  much  later  case,  where  J.  S,  being  seised  in  fee  Frogmorton 
of  copyhold  lands  according  to  the  custom  of  the  manor,  sur-  on  demise  of 

Robinson  v. 
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Wtmrrey,  rendered  the  same  to  the  use  of  M.  his  then  intended  wife,  and 
8  Wils.  125,  the  heirs  of  their  two  bodies  lawfully  to  be  begotten,  and  for 
1 44.  default  of  such  issue,  to  the  use  of  the  right  heirs  of  the  said  J.  S. 

2  Black.Rep.  The  marriage  took  effect,  and  afterwards  M.  was  admitted 
728.  tenant  to  the  lands  according  to  the  surrender. 

[  66  ]  Upon  a  trial  in  ejectment,  the  question  was,  what  estate  the 

wife  took  under  the  surrender?  It  was  contended  for  the  plain- 
tiff in  the  cause,  that  this  was  an  estate  in  special  tail  executed 
in  M.  the  wife.  On  the  defendant's  side  it  was  insisted,  that  M. 
only  took  an  estate  for  life,  with  contingent  remainder  to  the 
heirs  of  the  bodies  of  the  husband  and  wife.  And  upon  a  case 
stated  for  the  opinion  of  the  court  of  Common  Pleas,  that  court, 
after  hearing  two  arguments,  and  taking  time  to  consider,  deter- 
mined in  favour  of  the  defendant 

v.  12.  {g)  But,  here,  it  may  be  observed,  a  distinction  was  taken 
by  Coke,  between  a  limitation  upon  a  surrender  by  a  copyholder 
in  fee  to  his  own  heirs  general,  where  he  takes  a  preceding  estate 
of  freehold  himself,  and  the  like  limitation  where  he  takes  no 
Vide  p.  51.    preceding  freehold  estate;  a  distinction  which  certainly  has  no 
supra.  place  in  respect  to  freehold  lands.    In  freeholds  we  have  seen, 

where  the  estate  moves  from  the  grantor,  the  ultimate  limitation 
to  his  heirs  general,  though  the  ancestor  takes  no  preceding  free- 
hold, will  be  a  reversion  in  him,  and  part  of  the  old  estate,  and 
the  heir  will  take  it  by  descent;  but  in  respect  to  copyholds,  Coke 
held  it  to  be  otherwise.    And  where  a  copyholder  surrendered 
his  lands  to  the  use  of  a  stranger  for  life,  remainder  to  the  use  of 
Allen  &  Pal-  the  right  heirs  of  the  copyholder,  who  afterwards  surrendered  his 
mer,  1  Leon,  (supposed)  reversion  to  the  use  of  a  stranger  in  fee,  and  died,  and 
1 01 ,  c.  1 32.  the  tenant  for  life  died,  and  the  right  heir  of  the  copyholder  entered ; 
— according  to  Coke — ^Nothing  remained  in  the  copyholder  upon 
Vide  this  dis-  ^^*  ^^^  surrender;  but  the  fee  was  reserved  to  his  right  heirs;  for, 
tinction  re-  *  ^^^  Coke,  if  he  had  not  made  any  second  surrender,  his  heirs  would 
ferred  to        ^®  ^^^  ^^^  ^7  descent,  but  by  purchase.    And,  he  said,  the  com- 
1  Durnford    ^^^  difference  was,  that  where  the  surrender  was  to  the  use  of 
&  East's       himself  for  life,  and  afterwards  to  another  in  tail,  the  remainder 
Rep.  634.      to  the  right  heirs  of  the  surrenderor,  there  the  heirs  should  have 
[  67  ]         it  by  descent;  but  otherwise  where  the  surrenderor  had  not  an 
V'H   rih      ®^^^®  ^^^  ^^^  ^^  ^^  ^^^  limited  to  him;  for  then  his  heir  should 
T      264      ^^^^  ^  ^  purchaser,  as  if  such  use  had  been  limited  to  the  right 
272  &  466    heirs  of  a  stranger. 

4  ed.  where  '^^®  ^^^X  8^^^**^^  "1^^  which  I  can  account  for  Coke's  opinion, 
this  iatter  ^^^^  ^^^  ^^^^  should  take  by  purchase  and  not  by  descent,  in  the 
position  is  ^^®  where  copyhold  lands  are  limited  back  to  the  heirs  of  the 
justly  ques-  surrenderor,  he  taking  no  preceding  estate  of  freehold,  is,  the 
tioned,  both  supposition  that  an  entire  new  estate  is  created  and  derived  under 
by  CHlberij  the  uses  of  the  surrender  throughout  the  whole  of  them ;  and 
C  B.  and  that  no  estate  taken  under  those  uses  is  any  part  of  the  old  estate. 
Mr.  Wat'     And,  indeed,  if  the  uses  of  a  surrender  derived  their  effect  en- 


(g)  V.  12.  The  efiect  of  the  rule  in  Shelley ^s  case,  in  limitations  of  copyhold 
estates,  to  the  heirs  of  the  surrenderor  without  a  limitation  of  a  life  estate,  or  of  any 
other  estate  to  the  surrenderor  himself. 
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tirely  from  admittance  (till  which  it  seems  agreed  that  the  old  him.    n« 
estate  remains  in  the  surrenderor),  that  admittance  being,  if  con-  ^««r  06- 
sidered  independently  of  the  surrender,  a  new  copy  or  grant  from  «rce«  in  a 
the  lord,  it  would  seem  to  follow,  that  the  estates  derived  under  ^^^  ^^P'  , 
and  held  by  such  new  copy  or  grant,  would,  strictly  speaking,  be   7  ',7***  ** 
new  estates.  .,   . .. 

But  the  notion,  on  which  the  above-noticed  opinion  of  Coke  ^fj^ii^^ 
seems  to  have  proceeded,  that  the  estates  derived  under  the  uses  p^i^^^^  (^ 
of  a  surrender  are  new  estates  throughout,  or  any  further  than  r^i^g^\. 
they  differ  from  the  estate  in  the  surrenderor  at  the  time,  seems  \ianding  U$ 
decidedly  exploded  by  modem  decisions.  recognition 

Thus  where  a  copyholder  of  inheritance,  upon  his  marriage,  in  that  of 
surrendered  his  copyhold  lands  to  the  use  of  himself  and  hia  Roe  d, 
heirs  till  the  marriage,  then  to  the  use  of  himself  for  life,  remain-  Nightingale 
der  to  the  use  of  his  wife  for  life,  remainder  to  the  use  of  their  v.  Quartky) 
child  or  children  according  to  their  appointment,  remainder  to  the  not  now  law; 
heirs  of  his  body  by  his  intended  wife,  and  in  defiaiult  of  such  ond  vide  n. 
issue,  to  the  use  of  himself,  his  heirs  and  assigns  for  ever,  the  *•  *»f«*>  71. 
marriage  took  effect;  after  which  he  surrendered  the  lands  to  the  j^qq  ^,  ^q. 
use  of  his  will.    He  afterwards  made  a  will,  disposing  of  all  his  cieo  v.Grif. 
freehold  and.  copyhold  lands  to  his  wife  and  her  heirs.     Some  fits,  4  Burr, 
years  after>  he  and  his  wife  were  admitted  under  the  first  surren- 1952,  M.  T> 
der,  habendum  to  him  for  life,  remainder  to  her  for  life.    After  1767. 
the  husband's  death,  without  issue,  his  widow  was  admitted 
under  his  will,  and  surrendered  to  the  use  of  her  own.    And  the 
question  was.  Whether  her  devisee  was  entitled*,  the  heir  at  law  [  ^8  ] 

of  the  husband  contending,  that  the  surrender  to  the  use  of  his 
will  operated  only  on  his  old  estate  in  fee,  and  not  upon  the  new 
estate  he  acquired  by  the  subsequent  admittance  under  the  sur- 
render on  his  marriage ;  and  that  the  subsequent  admittance  was 
a  revocation  of  his  will.  Lord  Mansfield,  observing  that  it  had 
been  argued  on  the  foot  of  a  revocation,  and  that  the  lord  took 
from  the  surrenderor  and  re-granted  him  again  the  whole  estate, 
and  that  this  amounted  to  a  revocation,  said,  that  an  intention  to 
revoke,  might  indeed,  if  it  had  sufficiently  appeared,  have  made  a 
verv  different  case.  But  it  was  clear  that  the  testator  had  no 
sucn  intention.  The  change  of  estate  was  therefore  the  only 
objection  in  the  case.  That  where  a  man  seised  of  an  estate, 
makes  his  will  and  clevises  it,  and  afterwards  conveys  it  entirely 
away,  though  he  takes  it  back  by  the  same  instrument,  or  by  a 
declaration  of  use,  it  was  a  revocation  ^  because  he  had  departed 
with  his  whole  estate:  but  that  the  prigcipal  case  did  not  come 
within  the  rule.  The  testator  had  a  reversion  in  fee  in  him;  and 
though  he  limited  it  to  himself,  the  words  did  not  operate ;  for  the 
use  resulted  by  operation  of  law.  That  reversion  in  fee  was  the 
only  subject-matter  of  the  devisee.  .  The  admission  must  follow 
the  surrender.  It  was  no  re-admission  to  his  reversion ;  it  effectu- 
ated the  uses  limited,  but  left  the  reversion  as  it  was.  That  there 
was  no  conveyance  of  the  fee,  no  taking  back  an  estate  in  it 
And  all  the  judges  agreed,  that,  after  the  surrender  to  the  uses 
of  the  settlement,  the  reversion  still  continued  in  the  husband ; 
and  that  no  alteration  or  change  of  estate  happened  in  the  case. 

7 
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Thrustout  And  again,  where  /.  being  seised  in  fee  as  a  copyholder,  sar* 
on  demise  of  rendered  the  lands  to  the  use  of  T.  and  E.  his  wife  during  their 

Gower  o.  lives  and  the  life  of  the  longer  liver  of  them,  and  afterwards  to 

Cunning-  the  use  of  the  right  heirs  and  assigns  of  the  said  T.  for  ever.    At 

ham,  Mich,  the  same  court  7!  and  E.  vret%  admitted  to  hold  to  them  and  the 
Term,  1775.  heirs  of  the  said  7!  according  to  the  surrender;  and  T.  thereupon 

Vide  same  surrendered  the  lands  to  the  use  of  his  will ;  E.  died,  leaving 

case,  more  her  husband  71  and  issue  by  him,  two  sons./f.  and  B.\  after- 

briefly  re-  ^^rds  T.  upon  an  intended  marriage  with  S.  surrendered  the 

swi    Vrf  "*™®  \mAA  into  the  hands  of  the  lord,  to  the  intent  that  the  lord 

r  fiQ  1  ^'^^^  re-grant  the  same  to  and  for  the  several  estates,  uses,  &c. 

kJn  1 04fi  fol'owingj  viz.  to  the  use  of  T.  and  his  heirs  till  the  marriage ; 

«ep.  X04t>.  ^jjj  ^^^^  ^^  solemnization  thereof,  to  the  use  of  7!  and  S.  his 

wife  during  their  natural  lives,  and  the  life  of  the  longer  liver  of 
them,  and  after  the  decease  of  the  longer  liver  of  them,  to  the 
heirs  of  their  two  bodies  lawfully  to  be  begotten,  and  for  want  of 
such  issue,  to  the  right  heirs  of  the  said  7.  for  ever.  The  mar- 
riage between  T.  and  S,  soon  after  took  effect,  but  no  admittance 
.  was  ever  had  under  the  last  surrender  during  their  joint  lives. 

After  the  marriage  7.  made  his  will,  by  which  he  devised  the 
lands  to  S.  his  wife  for  life,  and  after  her  decease  to  B,  his 
youngest  son  and  M.  his  wife,  for  their  lives  and  the  life  of  the 
longest  liver  of  them ;  afterwards  7!  died,  leaving  8.  his  widow 
without  any  issue  by  her;  S.  was  afterwards  admitted  to  the 
lands  by  virtue  of  the  last  surrender,  to  hold  to  her  and  her 
assigns  according  to  the  said  surrender ;  and  some  time  after  A. 
the  eldest  son  and  heir  at  law  of  the  said  testator,  was  admitted 
to  the  reversion  in  fee  expectant  on  the  decease  of  the  said  8.\ 
idfter wards,  upon  the  death  of  /£,  B.  the  youngest  son  of  the  said 
testator  being  then  dead,  his  widow  M.  was  admitted  for  her  life 
under  the  testator's  will,  and  the  first  surrender  to  the  use  there- 
of; and  brought  ejectment  for  the  lands  against  the  defendant, 
who  claimed  under  A.  the  testator's  heir  at  law.  Upon  the  trial 
at  the  assizes  a  verdict  was  found  for  the  plaintiff,  subject  to  the 
opinion  of  the  court  of  C.  P. 

It  was  insisted  for  the  plaintiff,  that  the  uses  of  the  last  surren- 
der created  new  estates  so  far  only  as  they  differed  from  the 
estate  which  was  in  the  surrenderor  at  the  time  of  that  surrender; 
that  no  alteration  of  the  old  estate  was  effected  by  that  surrender, 
further  than  to  supply  the  estates  limited  by  the  surrender  to  7! 
and  his  wife  8.  and  the  heirs  of  their  two  bodies;  that  the  ultimate 
limitation  to  the  heirs  of  the  surrenderor  was  part  of  his  old  estate, 
which  he  had  in  him  at  the  time  of  the  first  surrender  to  the  use 
of  his  will;  and  as  sudi,  it^continued  subject  to  be  disposed  of  by 
bis  will  under  that  surrender :  That  71  dying  without  issue  by  8. 
the  devise  to  his  youngest  son  B.  and  his  wife  M.  after  the  de- 
cease of  8.  the  testator's  widow,  was  a  disposition  out  of  that 
[  70  ]  reversion  in  fee,  which  was  part  of  his  old  estate  that  passed  by 
the  said  surrender  to  the  use  of  his  will;  and  therefore  M.  the 
widow  of  B.  was  entitled  under  ;the  said  will,  and  surrender  so 
made  to  the  use  of  it.  i  : ' 
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On  the  other  hand  it  was  contended,  that  the  estates  derired 
under  the  new  surrender  upon  the  second  marriage  were  new 
estates  throughout;  and  among  the  rest,  the  limitation  to  the  heirs 
of  7!  was  a  new  estate  in  remainder  in  fee  acquired  to  him,  and 
was  no  part  of  the  estate  which  he  had  before  surrendered  to  the 
use  of  his  will ;  and  consequently  could  not  be  affected  by  that 
surrender;  and  therefore  T.  not  haviiig  surrendered  this  new 
estate  to  the  use  of  his  will,  was  not  enabled  to  devise  it  from  his 
heir  at  law.  That  though  T.  was  never  admitted  under  the  last 
surrender,  yet  the  admittance  of  his  widow  after  bis  decease  un* 
der  that  surrender,  being  the  admittance  of  those  entitled  in  re- 
mainder under  the  same  surrender  (namely,  the  right  heirs  of  the 
testator),  the  heir,  by  that  admittance,  came  in  of  the  new  re- 
mainder in  fee,  limited  to  his  father  by  the  uses  of  the  surrender) 
to  which  that  admittance  related.  And  although  the  old  estate 
remained  in  the  surrenderor,  till  the  admittance  under  the  new 
surrender ;  yet,  that  after  the  admittance  of  the  widow,  the  old 
estate  had  no  longer  any  existence  at  all ;  that  admittance  having 
completely  passed  the  lands  to  the  uses  of  the  last  surrender,  un- 
der which  t^.  the  eldest  son  was  entitled  to  the  land  as  heir  at  law 
to  his  father. 

But  it  was  the  unanimous  opinion  of  the  court,  that  the  limita- 
tion to  the  right  heirs  of  T.  in  the  last  surrender,  was  part  of  his 
old  estate ;  and  as  such,  that  he  was  well  enabled  to  devise  it  by 
the  former  surrender  to  the  use  of  his  will ;  and  the  court  accord- 
ingly gave  judgment  for  the  plaintiff. 

It  is  obvious,  that  in  the  last  case  the  will  being  subsequent  to 
the  surrender  made  upon  the  marriage,  the  question  did  Qot  in 
any  degree  turn  upon  the  doctrine  of  revocations  of  wills  which 
entered  the  case  last  before  noticed.  But  the  doubt  was,  upon 
the  effect  of  the  preceding  surrender  by  71  to  the  use  of  his  will, 
in  regard  to  its  enabling  him  to  devise  the  remainder  in  fee,  limit- 
ed, to  him  by  the  subsequent  surrender  made  upon  his  marriage; 
and  depended  on  the  question,  whether  that  limitation  to  his  right 
heirs  was  a  new  estate,  or  part  of  his  old  estate  unaffegted  by  that  [  71  ] 

surrender  ?  Had  it  been  a  new  estate,  it  seems  it  could  not  have 
passed  by  his  will  for  want  of  being  surrendered  to  the  use  of  his 
will;  but  as  it  was  held  to  be  part  of  the  old  estate,  which  was  in 
him  when  he  made  the  surrender  to  the  use  of  his  will,  he  Vas 
enabled  to  devise  it  by  virtue  of  that  surrender.  As  to  there 
having  been  no  admittance  in  his  life-time  under  the  last  surren- 
der, that  circumstance  seems  to  have  made  no  alteration  at  all  in 
the  case ;  because  the  admittance  of  his  widow,  after  his  decease, 
was  an  admittance  to  all  in  remainder  under  the  same  surrender, 
according  to  the  well  known  doctrine  in  such  cases ;  and  conse- 
quently, they  could  have  come  in  by  relation  under  that  surren- 
der, as  if  the  admittance  had  immediately  followed  the  surrender; 
and  accordingly  it  was  observed  by  J.  Blackstone,  that  the  case 
would  have  been  all  one,  even,  if  upon  the  last  surrender  made 
by  T,  he  had  been  admitted  under  it.  (A) 

(h)  The  distinction  combated  in  this  place  by  Mr.  Feame  seems  to  have  been  re- 
cognized, in  some  measure,  by  Mr.  Justice  Ashhurst,  in  Roe  d.  Nightingale  e.  Quart- 
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y.  13.  (t)  To  resume  our  attention  to  the  general  rule  I  am 

treating  of,  we  are  to  observe^  that  if  there  be  a  limitation  to  a 

man's  heirs  in  any  deed  or  instrument,  and  afterwards  he  acquires 

the  freehold,  &c.  by  other  conveyance  or  instrument ;  in  this  case 

the  two  estates  will  not  become  united  in  him;  but  the  limitation 

to  his  heirs  will  still  continue  what  it  originally  was,  a  contingent 

29  Ed.  8.      remainder.    Thus  where  A,  was  tenant  for  life,  remainder  to  the 

cited  2  Leon,  right  heirs  of  j8.,  A.  afterwards  granted  his  estate  to  B.  so  that 

7,  and  1  Ld.  he  became  tenant  for  life  of  t^.  remainder  to  his  own  right  heirs; 

Raym.  37,    the  estate  in  remainder  was  not  executed,  for  it  was  not  conveyed 

IB  Moore  ».   by  the  grant  of  the  first  grantor,  but  by  the  act  of  another  person 

Parker.         after  the  grant. 

r  72  ]  And  so  if  there  be  tenant  for  life,  and  afterwards  the  reversion 

Vide  Skin,  by  some  other  conveyance  be  limited  to  his  heirs,  &c.  it  has  been 
559. 4  Mod.  held,  that  such  limitation  will  not  be  executed  in  him.  So  in  a 
31 9. 1  Ld.  case  where  husband  and  wife  being  seised  of  a  copyhold  to  them 
Raym.  87.  and  the  heirs  of  the  husband ;  he,  after  a  surrender  to  the  use  of 
in  Moore  v,  faig  ^m^  devised  to  the  heirs  of  the  body  of  the  wife,  if  they 
P«'^^'»  should  attain  to  the  age  of  14  years.  The  court  agreed  that  the 
infra,  802.  ^^yige  ^j^j  ^ot  operate  as  a  remainder ;  for  though  the  wife  had 
Snowev.  an  estate  for  life,  yet  this  was  a  new  devise  to  take  place  after  her 
Cuttler,  1  death,  and  not  a  remainder  joined  to  her  estate. 
Lev.  185.  There  was  indeed,  a  case  in  Chancery,  where  Lord  Keeper 

Wright  seemed  to  doubt  of  this  point ;  and  said,  the  authorities 
ri*ft  ™  were  only  in  the  affirmative,  that  if  by  the  same  deed,  the  estates 

UUfton  c.  should  consolidate ;  not  negatively,  that  if  by  different  deeds  they 
acKson.  should  not;  and  cited  the  case  of  Pybus  and  Mitford,  where  no 
p.  41,  supra,  express  estate  for  life  was  limited,  but  arose  by  implication;  and 
there  it  was  held  that  the  estates  were  consolidated.  However 
the  court  took  time  to  consider.  And,  in  truth,  Lord  Keeper 
p.  71,  supra.  Wright,  when  he  said  the  authorities  were  only  in  the  affirmative, 
&c.  appears  not  to  have  been  apprized  of  the  case,  29  Ed.  3,  cited 
by  Holt  in  the  case  of  Moore  and  Parker  (nor  indeed  of  Holt's 
own  opinion  in  the  case  of  Moore  and  Parker),  which  are  direct 
authorities,  that  when  the  freehold  in  the  ancestor,  and  the  limi- 
tation to  the  heirs,  &c.  are  by  different  conveyances,  they  will  not 
consolidate.  And  as  to  the  case  of  Pybus  and  Mitford,  though 
the  freehold  there  was  by  implication,  yet  that  implication  arose 
upon,  and  was  the  effect  of  the  same  deed  as  contained  the  limi- 
tation to  the  heirs  of  the  body ;  and  consequently  both  estates 
might  in  that  case  be  referred  to  the  same  deed.  It  seems  Lord 
Keeper  Wright  had  not  sufficiently  weighed  the  grounds  on 
which  his  doubt  was  conceived,  and  therefore  took  further  time 
to  consider  of  it.  What  was  the  result  of  his  further  considera- 
tion we  are  not  (to  my  knowledge)  informed. 

ley,  1  Darn,  and  East,  634.  Mr.  Watkins,  in  his  valuable  Treaties  on  Copyholds,  1 
vol.  95  to  98,  coincides  with  Mr.  Fearne,  and  supports  his  opinion  with  great  ability. 
To  the  cases  cited  by  Mr.  Fearne  he  adds  that  of  Smith  v.  Trigg,  1  Stra.  487. 

({)  V.  13.  On  the  rule  in  Shelley's  case,  in  respect  to  those  cases,  where  there  is  a 
limitation  to  a  person's  heirs  in  one  deed  or  instrument,  and  lie  acquires  the  freehold 
by  another. 


DEFINED  AND  DISTINGUISHED.  72 

Lord  Hardwicke^  it  is  true,  expressed  his  idea,  that  a  resulting  Vide  1  Atk. 
trust  of  the  freehold  might  be  considered  as  a  continuing  prece-  590. 
dent  estate,  in  connection  with  contingent  remainders  of  the  trust; 
but  would  not  be  understood  to  give  any  positive  opinion  on  the  [  78  ] 

point ;  only  thought  it  deserved  to  be  better  considered,  by  reason 
of  its  analogy  to  the  case  of  Pybus  v,  Mitford.  But  this  respect- 
ed an  estate  by  implication  arising  on  the  same  deed  that  created 
the  remainder ;  and  therefore  did  not  reach  the  question  upon  the 
connection  of  two  estates  created  by  or  acquired  under  different 
instruments;  which  however  seems  now  to  be  satisfactorily  set- 
tled by  a  late  case  in  the  King's  Bench. 

The  case  was  this.     C  F.  being  seised  in  fee,  settled  the  lands  jy^^  lessee 
on  his  son  T.  F,  for  life,  retaining  the  reversion  in  himself;  and  ofPonnereau 
afterwards  by  his  will,  reciting  that  he  had  settled  the  estate  on  «.  Fonne- 
his  son  T.  F.  for  the  term  of  his  natural  life,  he  declared  his  will  reau,  Dougl. 
was,  and  he  did  thereby  from  and  after  his  (the  son^s)  decease,  Rep.  470, 
give  and  devise  the  same  to  the  heirs  male  of  his  body  begotten  or  486,  8d 
in  lawful  marriage,  and  in  default  of  such  issue  to  the  use  and  ed, 
behoof  of  the  testator's  own  second,  third,  fourth,  and  fifth  sons 
successively,  in  tail  male.     T.  F.  after  the  testator's  death  suffer- 
ed a  recovery,  devised  the  estate,  and  died  without  issue. 

One  of  the  points  contended  for  wa^,  that  the  two  estates,  vizi 
that  settled  on  T.  F.  for  his  life,  by  deed  in  his  father's  life-time, 
and  that  devised  to  the  heirs  male  of  his  body,  by  his  father's 
will,  united  and  thereby  created  an  estate  tail  in  T.  F,  as,  it  was 
said,  never  to  have  been  determined  that  two  estates  in  the  same 
land,  though  by  different  conveyances,  both  voluntary  and  both 
flowing  from  the  same  person,  should  not  unite.  Lord  Mans- 
field, in  delivering  the  opinion  of  the  court,  said,  they  all  thought 
that  the  estate  for  life  being  by  one  instrument,  and  the  limitation 
in  tail  by  another,  they  could  not  unite,  and  that  the  heirs  male 
of  T.  F.  would  have  taken  by  purchase.  That  this  was  a  settled 
point,  and  they  laid  it  down  as  their  clear  opinion.  (Ar.) 

y.  14.  (/)  It  may  not  be  improper,,  in  this  place,  to  notice  a  case  [  74  ] 
which  occasionally  occurs  to  professional  gentlemen  in  the  course 
of  practice.  I  mean  that  of  an  estate  limited  to  one  for  life,  by 
deed,  and  a  limitation  afterwards,  in  his  life-time,  to  the  heirs  of 
his  body,  under  an  execution  of  a  power  of  appointment  con- 
tained in  that  deed ;  as  a  limitation  to  the  use  of  j1.  for  life,  and 
after  his  decease  to  such  uses  as  B.  shall  appoint;  who  after- 
wards, ill  .^.'s  life,  appoints  the  use  to  the  right  heirs  of  ^S,  Upon  Vide  But!, 
which  the  question  arises.  Whether  the  limitations  unite  accord-  note  1.  Co. 

(k)  At  first  view,  the  case  of  Hayes  d.  Foorde  v.  Foorde,  2  Black,  y^ 
Rep.  698,  may  perhaps  be  thought  to  lead  to  a  contrary  conclusion,  as,  -•  q^^jlT^* 
in  that  case,  the  two  limitations  were  on  separate  and  distinct  papers,  a  ^  '  17a  *'** 
will  and  a  schedule  referring  to  it :  but  the  court  considered  them  as  se-  *^'^' 
parate  parts  of  the  same  instrument ;  and  this  completely  brings  the  case  within  the 
general  rule. 

(/)  y.  14.  Eflect  of  the  rule  in  Shelley's  case,  where  an  estate  is  limited  to  one 
(or  life,  by  deed,  and  the  estate  is  aflerwaitis  limited  to  the  heirs  of  his  body,  under 
an  execution  of  a  power  of  appointment  contained  in  that  deed. 
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Lit.  299,  b.  ing  to  the  general  rule,  or  the  latter  operates  by  way  of  contin- 
(x)  Tke  edi'  gent  remainder  to  the  heir?  Mr.  Butler,  in  his  yaluable  Annota- 
tion of  .*^^^^  tions  in  the  last  edition(;r)  of  Coke  upon  Littleton,  notices  this 
vpon  Little-  case  |  and  after  stating  the  arguments  in  favour  of  the  union  of 
ton  referred  the  two  limitations,  Observes,  that  those  arguments  are  open  to 
to  in  tke  text  some  objections,  particularly  with  respect  to  the  position  that  both 
utke  lith    ^)^Q  limitations  are  made  at  the  same  time. — But  I  think  an  atten* 

J^h^  tive  consideration  of  the  principles  on  which  the  question  turns 
dkla  r«d*  °^*^  serve  to  obviate  the  influence  of  those  objections.  I  have 
tion  before^'  known  a  concurrence  of  opinions  of  some  of  flie  first  of  the  pro- 
1791  when  ^^^^^^9  ^^  ^'^^  time,  in  favour  of  the  union  of  the  Umitations, 
the  para*  under  the  circumstances  in  question.  It  is  a  conclusion  afforded 
gr^^in  the  ^  ^^  ^  doctrine  which,  I  apprehend,  has  long  since,  transcended 
text  (now  ^^®  limits  of  controversy,  viz.  that  the  limitation  of  a  use,  under 
distingidsh'  ^°  execution  of  a  power  of  appointment  contained  in  a  convey- 
ed  by  the  fi*  auce  to  uses,  in  general,  operates  as  a  use  created  by,  and  arising 
guresV,  14.)  under,  that  conveyance  itself;  and  of  course  is  the  subject  of  the 
w€u  firit  same  construction,  so  far  as  the  time  of  its  taking  effect  admits, 
introduced  as  it  would  have  been  if  expressly  specified  and  ascertained  in 
by  Mr.  the  original  deed  itself.  The  only  authorities  against  the  union 
Feame  in  of  the  estate  for  life  and  limitation  to  the  heirs,  are  cases  where 
the  ah  edi'  ^q  i^^q  estates  were  created  by  or  acquired  under  different  deeds 
tion  of  hie    Qf  instruments ;  but  if  we  admit  the  appointment,  made  under  a 

21  \m  K  po^^  contained  in  a  settlement  or  conveyance,  to  be  a  branch 
17A  /T  •  °^  ^^^^  settlement,  merely  directing  the  operation  of  it  quoad  the 
iith  edttton  yjg^  appointed,  the  limitations  in  such  appointment  are  of  conse- 
t^<7^  'J"^"^  P*"^  °f  '"^'''^  settlement  or  conveyance,  and  by  relation 
the  case  vut  ^^^^*''y  contained  therein  from  the  time  of  the  appomtment, 
by  Mr  ^^^^  declared  by  way  of  reference  to  a  subsequent  specification 

Fearne  in  thereof.  So  that  the  uses  immediately  contained  in  the  original 
the  text  is  settlement  or  conveyance,  and  those  immediately  supplied  by  the 
diminguish'  appointment,  equally  owe  their  creation  and  effect  to,  and  arise 
edfrom  the  from,  and  are  acquired  under,  such  original  settlement  or  convey- 
ca§e  {Co.  ance.  If  so,  the  authorities  against  the  incorporation  of  the  two 
Litt.  378,  estates  when  created  or  acquired  by  different  deeds  or  instru- 
^•)  ¥^  ^fi,  ments,  do  not  apply  to  such  a  case;  which  in  truth  falls  within 
to  two  dur-  that  class,  where  the  two  estates  are  created  or  originate  in  and 
ing  their  are  acquired  by  the  same  deed.  The  rule  expresses  no  position, 
joint  lives  in  respect  to  identity  of  time  in  the  declaring,  but  only  of  the 
with  the  im-  instrument  creating  the  two  limitations;  nor  does  coincidence  in 
mediae  re-  jinj^,  of  the  actual  specification  of  the  several  uses,  appear  essen- 
dkp  ^t^  tial  to  the  union  of  the  two  estates;  since  there  is  no  necessity 
Jp  ^^fi:^  for  their  both  vesting  and  taking  effect  at  the  same  lime.  The 
t^o's^Udie  ^^"^°^^  ^*s®  ^f  *^  estate  to  two  or  more  for  their  lives,  remain- 
frst  which  ^^^  ^^  ^^^  ^^S^^  '^^^^s  of  the  survivor  of  them;  and  the  case  put 
Jast^caseis  ^  ^^^^'  ^78,  b.  that  if  lands  be  given  to  two  during  their  joint 
cited  by  Mr.  ^^^^^9  remainder  to  the  heirs  of  him  who  shall  die  first,  the  heir 
Feame,  '  ^^  ^^^  ^ho  shall  die  first  shall  have  the  land  by  descent,  are 
tn/ra,  75,  in  direct  authorities,  that  no  identity  in  point  of  time  of  vesting  of 
support  of  the  two  estates,  is  requisite  to  the  operation  of  the  rule  in  Shel- 
his  opinion,  ley's  case.  And  if  an  estate  limited  under  a  power  of  appoint- 
Vide  Butl.  ment  in  a  deed,  is  by  relation  to  be  considered  as  part  of,  and  to 
note  1  Co.     operate  in  the  same  manner,  from  the  time  of  the  execution  of 
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the  power,  as  if  contained  in  such  deed;  then  have  the  original  Lin.  299,  b. 
and  supplemental  limitations  eTer7  quality  of  relation  and  con*  nth  ed. 
nection  that  they  would  hare  had  if  both  had  been  specified  in  vide  supra, 
the  original  deed  itself,  except  in  regard  to  their  time  of  vesting  30. 
or  taking  effect;  which  the  cases  last  put  prove  not  to  be  essen- 
tial to  the  operation  of  the  rule.     And  the  only  instances  that         [  76  ] 
occur  to  me  of  an  estate  limited  under  a  power  of  appointment  ^. .   -^ 
in  a  deed,  not  operating  from  the  time  of  the  execution  of  the   ^jt  ^^^ 
power,  as  if  contained  in  such  deed,  are,  in  some  cases  where  an  ^j^*' J 
appointment  by  will  either  fails  by  the  death  of  the  appointee  in  j^^  ^  * 
the  testator's  life-time ;  or  is  precluded  by  a  descent  to  the  ap-  ^loiphiQ 
pointee,  as  heir  of  the  appointor;  and  in  some  limitations  to  2  Ves.  sen. 
persons  not  in  esse,  under  a  general  power  of  appointment;  that  q^^  Southby 
seem  to  be  clear  of  those  objections  to  a  perpetuity,  which  would  ^^  stone- 
impeach  their  validity  if  limited  in  the  original  deed,  (m)  house,  ibid. 

610.  Hurst  V.  Earl  of  Wiochelsea,  1  Black.  Rep.  187.  2  Burr.  879.  Butl.  not.  1.  Co. 
Lit.  879.  b.  and  infra,  503. 

The  general  rule  now  treated  of,  respecting  the  union  of  a  /^\  jg^^^ 
subsequent  limitation  to  the  heirs,  &c.  with  an  estate  of  freehold  jj^rd  Coke 

fiven  to  the  ancestor  in  the  same  conveyance,  is  laid  down  in  f^^g  ^  any 
helley's  case  in  the  following  terms,  viz.  *^  where  the  ancestor  gift  or  con- 
takes  an  estate  of  freehold  (or)  eitiier  mediate  or  immediate,  to  his  veyance^and 
heirs  or  the  heirs  of  his  body;  the  word  heirs,  is  a  word  of  limi-  in  the  same 
tation  of  the  estate,  and  not  of  purchase.''  gift  or  eon- 

See  §402-        V.  15,  (n)The  terms  in  which  the  rule  is  thus  laid  veyance 
406,     28-    down  by  Lord  Coke,  have  been  the  subject  of  ani-  ^^e  is  a 
32.  madversion  in  a  valuable  publication,  to  which  I  limitation. 

have  had  occasion  to  r^fer  before ;  where  the  author  Dougl.  Rep. 
says,  it  may  be  observed  that  the  rule  in  Shelley's  case  is  not  end  of  note 
perfectly  accurate,  in  saying,  that  when  there  is,  in  the  same  d.inrol.486, 
conveyance,  a  limitation  to  the  ancestor  for  life,  and  mediately,         [  '^7  ] 
or  immediately,  to  his  heirs  in  fee,  or  in  tail,  the  words  <<  his  or  tide  the 
heirs"  are  not  words  of  purchase. — ^When  there  is  an  inter-  n<^  com- 
mediate  vested  remainder  in  tail,  these  words,  Mr.  Douglas  says,  meneing  in 
are  words  of  purchase;  they  do  not  qualify  the  estate,  or  describe  P-  ^^®  rff^ 
the  quantity  of  interest  given  by  the  first  limitation^  but  vest  ^f^'l^j^" 
another  estate,  a  remainder  in  fee  or  in  tail,  in  the  tenant  for  life.  ^*  *^  1790. 
This  suggestion,  that  a  rule  of  law  of  so  much  importance,  and 


(m)  Mr.  Preston,  in  his  Essay  on  the  Rule  in  Shelley's  case,  page  57,  observes, 
**  tnat  the  inclination  of  the  opinion  of  those,  who  seem  best  versed  in  the  learning,  is, 
that  the  several  limitations  will  consolidate.  To  this  opinion  there  are  some  objec- 
tions. The  strongest,  and  one  which  does  not  appear  to  have  been  yet  suggested,  is, 
that  an  interest,  once  determined  to  be  an  estate  for  life,  without  any  reference  to  or 
connection  with  the  inheritance  in  the  tenant  of  that  estate,  will,  by  subsequent  matter, 
and,  in  some  cases,  by  the  act  of  a  third  person,  become  an  estate  of  inheritance. 
Another  objection  is,  that  the  heir  cannot,  in  reference  to  the  estate  of  the  ancestor, 
take  by  way  of  remainder." 

(fi)  V.  16.  Explanation  of  the  expression,  *^  words  of  purchase,"  as  distinguished 
from  that  of  *<  words  of  linutation,"  m  the  cases  to  which  the  rule  in  Shelley's  case  is 
considered  to  apply. 
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the  subject  of  so  much  discussion,  has  been  laid  down  in  terms 
not  perfectly  accurate,  by  such  a  reporter  as  Lord  Coke,  of  course 
excites  the  inquiry,  by  what  criterion  such  accuracy  is  to  be 
determined?  It  must  depend  on  our  explanation  of  the  expres- 
sion, *^  words  of  purchase'^  as  distinguished  from  that  of  words  of 
limitation,  in  the  cases  to  which  the  rule  alludes. 

If  the  expression  <<  words  of  purchase"  is  explained  to  mean 
or  comprehend  words  which  give  any  other  or  further  estate  to 
the  ancestor,  than  he  would  have  taken  without  them,  then, 
indeed,  is  the  rule  in  Shelley's  case  open  to  the  imputed  inac- 
curacy in  terms.  But  if  that  be  the  true  interpretation,  or  the 
extent  of  the  expression,  <<  words  of  purchase,''  I  fear  it  wilt  be 
difficult  to-  show  any  distinction  between  them  and  words  of  limi- 
tation, or  to  produce  an  instance  of  words  of  limitation  (to  heirs, 
&c.)  which  are  not  at  the  same  time  words  of  purchase.  For  in 
a  limitation  to  a  man  and  his  heirs,  the  words  his  heirs  operate 
to  vest  in  him  another  and  further  estate  than  he  would  have 
taken  without  them,  viz.  the  fee,  which  they  superinduce  upon 
the  estate  for  life,  given  .him  by  that  part  of  the  limitation  which 
is  expressly  directed  to  himself.  This  is  well  exemplified  by  Mr. 
Justice  Blackstone  in  his  argument  in  Perrin  v.  Blake  below 
cited,  where  he  says,  <<  that  in  the  creation  of  an  estate  in  fee,  or 
Vide  Harg,  ^^  ^^^h  ^Y  ^  S^f^  ^^  •^^  ^nd  to  his  heirs  for  ever,  or  to  ^,  and  to 
TftK^,  V.  1.  the  heirs  of  his  body  begotten,  the  first  words  (to  «/?.)  create  an 
p.  GOO.  estate  for  life;  the  latter  (to  his  heirs  or  the  heirs  of  his  body) 

create  a  remainder  in  fee,  or  in  tail,  which  the  law,  to  prevent  an 
[  78  ]  abe3rance,  refers  to  and  vests  in  the  ancestor  himself,  who  is  thus 
tenant  for  life,  with  an  immediate  remainder  in  fee  or  in  tail,  and 
then  by  the  conjunction  of  the  two  estates,  or  the  merger  of  the 
less  in  the  greater,  he  becomes  tenant  in  fee,  or  tenant  in  tail  in 
possession." 

Such  consequently  cannot  be  the  meaning  or  import  annexed 
by  Lord  Coke  to  the  expression  words  of  purchase,  because  he 
uses  them  in  contradistinction  to  words  of  limitation;  which  if 
we  allow  him  a  right  to  do  (and  assuming  it  ourselves,  we  cannot 
well  deny  it  to  him),  we  must  then  recur  to  an  explanation, 
which  affords  some  distinction  betwixt  words  of  limitation  and 
words  of  purchase,  applicable  to  the  terms  of  the  rule  as  laid 
down  by  Lord  Coke.  And  if  under  this  constraint  we  admit  the 
distinction  hitherto  apparently  taken  between  them,  and  allow 
the  former  to  mean  or  comprise  words  which  do  not  give  the 
estate  imported  by  them  originally  to  the  heirs,  &c.  described,  or  to 
whom  they  are  expressly  directed,  but  only  extend  the  ancestor's 
estate,  whether  immediately,  mediately,  or  eventually,  to  an 
estate  of  inheritance  descendible  to  the  heirs  described,  subject  to 
the  dispositions  (if  any)  interposed  between  the  two  limitations ; 
and  confine  the  latter,  viz.  words  of  purchase,  to  mean  such  as 
give  the  estate  thereby  imported,  originally,  to  the  heirs,  .&a 
described,  and  not  through  the  medium  of,  or  by  descent  from, 
the  ancestor ;  then  will  the  terms  of  the  rule  in  Shelley's  case 
stand  perfectly  clear  of  the  inaccuracy  suggested ;  at  the  same 
time,  that  the  words  his  heirs,  in  the  common  limitation,  to  a 
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man  and  his  heirs  for  ever,  will  be  words  of  limitation,  in  the 
correct  sense  of  that  expression,  instead  of  being  words  of  pur- 
chase. 

In  truth  the  only  substantial  difference  between  a  limitation  to 
•/9.  and  his  heirs,  and  a  limitation  V&  him  for  life,  remainder  to  S. 
in  tail,  remainder  to  the  right  heirs  of  ^.  appears  to  be,  that  in 
the  first  instance,  *d.  takes  the  entire  estate  in  fee,  and  in  the 
other  he  takes  it,  divided  by  and  subject  to  the  estate  tail  in  B. 
The  word  his  heirs,  in  either  case,  operate  equally  as  .words  of 
limitation,  viz.  words  giving  the  estate  imported  by.  them  not 
originally  to  the  express  objects  of  the  description,  but  extending  r  79  1 

the  ancestor's  estate  immediately  in  the  one  case,  and  mediately 
in  the  other,  to  them  by  descent,  and  limiting  the  ultimate  bounds 
of  the  estate  which  he  is  to  take. 

If  in  the  case  of  a  limitation  to  ^.  for  life,  remainder  to  another 
in  tail,  remainder  to  the  right  heirs  or  heirs  of  the  body  of  v2., 
we,  on  the  ground  of  any  supposed  advance  to  accuracy,  call  the 
words  heirs,  &c.  words  of  purchase,  because  they  give  the  inheri- 
tance to  the  ancestor,  when  he  would  have  taken  only  an  estate 
for  life  without  them ;  then  upon  the  same  principle,  in  a  limi- 
tation to  a  man  and  to  his  heirs  for  ever,  we  must  term  the  word 
<'  heirs"  a  word  of  purchase ;  as  it  ^ives  him  another  further 
estate,  viz.  the  fee,  in  addition  to  the  freehold,  which  is  all  he 
would  have  taken  without  it.  The  attempted  correction  must 
fail,  or  take  place  equally  in  both  instances.  The  obvious  impro- 
priety of  it  in  the  latter,  seems  to  involve  the  denial  of  its  admis* 
sion  in  the  former. 

When  the  words  heirs,  &c.  operate  only  to  expand  an  estate 
in  the  ancestor,  so  as  to  let  the  heirs  described  into  its  extent  and 
entitle  them  to  take  derivatively,  through  or  from  him,  as  the 
root  of  succession,  or  person  in  whom  the  estate  is  considered  as 
commencing,  they  are  properly  words  of  limitation ;  but  when 
they  operate  only  to  give  the  estate  imported  by  them,  to  the 
heirs  described,  originally  and  as  the  persons  in  whom  that  estate 
is  considered  as  commencing,  and  not  derivatively  from  or  through 
the  ancestor,  they  are  properly  words  of  purchase.  Iiord  Coke, 
in  the  rule  under  consideration,  very  properly  refers  the  word 
purchase  to  the  express  objects  of  the  limitation,  viz.  heirs,  &e. 
and  when  such  heirs,  &c.  originally  acquire  the  estate  by  tliose 
words,  he  styles  them  words  of  purchase,  otherwise  not. 

In  general,  words  of  purchase  are  those>  by  which,  taken 
absolutely  without  reference  to,  or  connexion  with,  any  othcur 
words,  the  estate  first  attaches,  or  is  considered  as  commencing 
in  the  person  described  by  them;  whilst  words  of  limitation 
operate  by  reference  to  or  connection  with  other  words,  and 
extend  or  modify  the  estate  given  by  those  other  words.  This  is 
evidently  the  line  of  distinction  adopted  by  Lord  Coke,  and  which  [  80  ] 
pervades  the  terms  of  the  rule  in  question ;  and  is,  in  fact,  admitted 
by  all  who  do  not  deny  the  word  heirs,  in  the  common  limitation 
to  a  man  and  his  heirs  for  ever,  to  be  a  word  of  limitation. 
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(x)  Vide  note 
p.  infraj 
page  82. 
Vide  Mande- 
vile's  case, 
Co.  Lit.  26, 
b.  supra,  40. 
Southcot  V. 
Stowell, 
supra,  44. 
Wills  V. 
Palmer, 
supra,  45. 


[81  ] 


V.  16.  (o)  But  here  it  is  to  be  remarked,  that  when  the  words 
heirs  male  of  the  body,  &c.  operate  as  words  of  purchase ;  that  is, 
when  they  do  not  attach  in  the  ancestor,  but  vest  in  the  person 
answering  the  description  of  such  special  heir,  they  appear  to 
have  a  sort  of  equivocal  or  mixed  effect.  For  though  they  give 
the  estate  to  the  special  heir  originally,  and  not  through  or  from 
his  ancestor,  yet  the  estate  which  he  so  takes,  has  such  a  refer- 
ence to  the  ancestor,  as  to  pursue  the  same  course  of  succession* 
in  the  same  extent  of  duration  or  continuance,  through  the  same 
persons,  as  if  it  had  attached  in  and  descended  from  the  ancestor. 

Thus  a  limitation  to  the  heirs  male  of  the  body  of  B.  (where 
no  estate  (;r)  is  in  or  given  to  B.  himself,)  though  it  originally  at- 
taches in  his  heir  male  under  that  special  description,  and  so  far 
operates  as  words  of  purchase,  yet  it  not  only  gives  such  heir  an 
estate  in  tail  male,  without  any  express  words  of  limitation  to  the 
heirs  male  of  his  own  body,  but  such  an  estate  tail,  as  will,  on 
failure  of  his  issue  male,  go  in  succession  to  the  other  heirs  male 
of  the  body  of  B,  in  the  same  course  as  if  the  estate  tail  had  de- 
scended from  B.  himself.  And  indeed  this  effect  of  words  of 
limitation  seems  to  be  included  in  the  import  of  the  descriptive 
words ;  because  heirs  male  of  the  body  of  B.  equally  comprehend, 
in  point  of  description,  heirs  male  of  the  body  of  such  heir  male,' 
who  after  his  death  will  be  heirs  male  of  the  body  of  B.  This 
virtually  involves  a  limitation  in  tail  male  to  such  special  heir ; 
and  as  the  same  description  equally  comprehends  other  male 
heirs  of  the  body  of  B,,  who  upon  the  decease  and  failure  of 
issue  male  of  the  first  special  heir,  will  become  heira  male  of  the 
body  of  B,y  there  is  the  same  reason  to  consider  them  and  their 
issue  male  as  comprised  in  the  limitation,  as  there  was  to  entitle 
the  first  special  heir  and  his  issue  male  under  it. 

This  devolution,  after  the  decease  and  failure  of  issue  male  of 
the  first  special  heir  of  B.  to  other  heirs  equally  falling  within  the 
same  description,  has  been  styled  a  descent  per  /ormam  donL 
But  this  sort  of  acquisition  of,  or  succession  to  an  estate  tail,  by 
the  heirs  male  of  the  body  of  B,  in  a  collateral  line  between  them- 
selves, is  not  strictly  a  descent ;  nor  does  it  operate  as  a  purchase. 
It  is  not  strictly  or  completely  a  descent,  because  the  estate  never 
attached,  or  by  possibility  could  attach  in  the  ancestor,  or  be  de- 
rived from  or  through  him.  It  has  not  the  effect  of  a  purchase, 
because  the  estate  goes  in  the  same  course  of  succession  as  it 
would  have  done,  under  a  descent,  exclusive  of  persons  to  whom 
it  would  have  gone  if  the  heirs  male  had  taken  absolutely  by 
purchase. 

If,  for  instance,  the  heir  male  of  the  body  of  B.  were  to  take 
absolutely  by  purchase,  then  upon  the  decease  and  failure  of 
issue  male  of  a  son  of  B.  in  whom  the  estate  had  first  vested  un- 
der that  description,  the  estate  tail  so  vested  would  either  deter- 
mine, and  not  go  over  to  another  son  of  B.  who  could  not  be 
issue  in  tail  of  the  person  in  whom  the  estate  tail  so  vested  as 


(o)  V.  16.  'BSS&ci  of  the  words,  <<  heirs  male  of  the  body,"  dsc.  when  they  operate 
as  words  of  purchase. 
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purchased,  nor  of  course  entitled  to  succeed  to  an  estate  tail 
originally  acquired  by  his  brother,  independently  of  a  description 
relative  to  their  father  or  common  ancestor ;  or  else  it  would,  on 
the  principle  of  going  in  succession  by  way  of  purchase  to  per- 
sons absolutely  answering  the  description  of  heirs  male  of  the 
body  of  B.  devolve  on  persons  successively  answering  that  de- 
scription, and  capable  of  taking  under  it  originally  by  way  of 
purchase,  without  any  relation  or  respect  to  their  capacity  of 
taking  such  an  estate  tail  by  descent  from  ^.;  and  of  consequence 
would  pass  from  the  sons  of  B.  on  failure  of  their  issue,  on  to  the 
issue  male  of  a  deceased  daughter  of  B.  being  then  heir  male  of  Vide  20  H.6. 
the  body  of  B.  capable  of  taking  originally  under  that  description  44.  and  Co* 
by  way  of  purchase.    But  if  this  devolution,  or  mode  of  sncces-  Lit.  25,  b. 
sion  to  such  an  estate,  possesses  (as  I  apprehend)  neither  of  these  Hob.  33. 
qualities,  it  certainly  differs  very  materially  frpm  the  acquisition 
of  a  new  estate,  originally  and  absolutely  by  purchase.     So  es- 
sentially indeed  does  it  differ  from  a  purchase,  that  the  only  mode  [  82  ] 
of  asserting  the  title  under  it,  is  by  the  supposition  of  a  descent,  Mandevile's 
in  a  writ  oi  formedon  brought  for  the  recovery  of  the  estate;  case, Co. Lit. 
which  mode  of  recovery,  at  once  extends  and  confines  the  succes-  26,  b.  supra, 
sion  to  those  who  would  have  taken,  if  the  estate  had  descended  40. 
from  the  ancestor  named.    And  it  has  accordingly,  in  the  lan- 
guage of  our  courts,  at  one  time  been  styled  a  descent,  as  distin-  Vide  2  Mod. 
guished  from  a  purchase,  whilst  at  another  it  has  been  styled  a  ^^p- 
purchase,  as  in  the  case  of  Wills  v.  Palmer,  where  the  Judges  Wilk  u.  Pal- 
said,  that,  in  case  a  third  person  had  been  the  grantor,  they  should  "^®''»  ^upra, 
have  thought  that  Henry  Palmer  would  have  taken  estate  in  tail  P*  ^^' 
male  by  purchase.     Now  if  the  grant  had  been  by  a  third  person, 
the  estate  tail  must,  it  should  seem,  have  first  vested  in  William 
Palmer,  who  at  Archdale's  decease  was  heir  male  of  the  body  of 
Archdale,  and  Henry  would  have  taken  on  the  failure  of  his 
issue  male,  just  as  Maud  did  in  Mandevile's  case,  on  .the  death 
of  her  brother  Robert  without  issue;  which,  though  necessarily 
treated  as  a  descent  in  her  fomiedony  Lord  Coke  observes,  was 
not  in  truth  a  descent  from  Robert.     Lord  Hale,  indeed,  with  an 
emphatical  accuracy,  calls  it  a  quasi  xntaiL                                   Vide  Hare. 
It  seems,  in  truth,  of  a  compound  or  intermediate  description  n.  6.  Co.  Lit. 
betwixt  a  descent  and  purchase.     In  point  of  acquisition  it  has  14,  a. 
the  quality  of  the  latter,  as  not  being  derived  from  or  through  the 
ancestor;  but  in  regard  to  its  course  of  devolution,  it  is  referrible 
to  the  former  as  pursuing  the  very  same  channel  of  transmissive 
succession.     It  is  a  sort  of  intail,  which,  though  it  first  attaches 
in  the  special  heir  according  to  the  nature  of  the  description,  yet 
terminates  not  in  him  and  his  representatives  of  the  species  deno- 
ted, but  continues  its  progress  through  the  whole  race  of  heirs 
.described ;  in  the  same  course  as  if  it  had  been  an  estate  vested 
in  the  ancestor,  descendible  from  him  to  his  heirs  of  that  descrip- 
tion. (^) 


(p)  When  Mr.  Fearne  mentions,  in  this  place,  that  the  rule  in  Shelley's  case  does 
not  extend  to  those  cases,  where  the  ancestor  takes  no  estate,  he  must  be  understood 
to  mean  no  estate  of  freehold,  as  the  rule  cannot  apply  either  to  those  cases,  where  no 
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Vide4.Bac.  V.  17.  {q)  The  rule  has  generally  been  consider-  See  §  419- 
Abr.  301.  ed  of  feudal  origin,  and  introduced  to  prevent  frauds  450. 
in*  5  Bdc.  upon  the  tenure.  If  such  a  limitatioti  had  been  con* 
Abr.  731.  strued  a  contingent  remainder,  the  ancestor  might,  in  many  cases, 
5<A  edit.  have  destroyed  it  for  his  own  benefit,  if  occasion  had  called  for 
and  2  Burr,  it  •  if  not,  he  might  have  let  it  remain  to  his  heir  in  as  beneficial 
1106.  a  manner  as  if  it  had  descended  to  him;  at  the  same  time  that 

the  lord  would  have  been  deprived  of  those  fruits  of  the  tenure, 
[  84  ]  which  would  have  accrued  to  him  upon  a  descent.  So  that 
under  such  a  construction,  the  ancestor  would  have  had  all  the 
power  over  the  estate  which  he  would  have  had  over  a  vested 
mheritancet  and  if  he  were  not  inclined  to  use  that  power,  his 
heir  would  have  taken  the  estate  as  fully  as  by  descent,  without 
the  feudal  burdens  to  which  he  would  have  been  liable,  in  con- 
sequence of  a  descent.  A  construction  so  advantageous  to  the 
tenant,  would  doubtless  have  made  limitations  of  that  nature  very 
frequent,  to  the  great  prejudice  of  the  lord  of  whom  the  landls 
were  holden. 

In  those  cases,  indeed,  where  the  limitation  to  the  heirs,  &c. 
was  not  immediate  -upon  the  limitation  of  the  freehold  to  the 
ancestor,  or  where  the  ancestor  himself  would  not  be  entitled  to 
the  inheritance  upon  the  destruction  of  the  remainder  to  his 
heirs,  &c.  there  it  could  not  be  to  the  ancestor's  interest,  to  destroy 
the  remainder  to  his  heirs,  though  it  had  been  construed  contin- 
gent; but  nevertheless,  the  heirs  would  have  escaped  the  same 
duties  to  the  lord,  and  the  lord  of  course  have  been  the  same 
loser  in  these  as  in  the  other  cases.    Therefore,  though  there  was 


estate  of  any  description  is  limited  to  the  ancestor,  or  to  those  where  an  estate  for 
years  is  limited  to  him ;  and  neither  can  it  apply  to  those  where  the  limitation  to  the 
heirs  being  legal,  the  limitation  to  the  ancestor  is  equitable. 

In  Mandevile's  case,  Ist  Inst.  26,  b.  upon  which  the  doctrine  of  this  paragraph 
chiefly  rests,  the  jrelationship  of  the  parties  was  as  follows : 

John  de  Mandevile Roberge. 


/ \ 

Robert.  Miaudc. 

The  limitation  was,  **  to  Roberge,  and  the  heirs  of  the  body  of  John  de  Mandevile 
by  her."  It  was  held,  1st,  that  John  de  Mandevile  took  no  estate;  2dly,  that  Roberge 
took  an  estate  for  life  only ;  3dly,  that  the  limitation  to  the  heirs  of  the  body  of  John 
de  Mandevile  operated  as  words  of  purchase;  4thly,  that  the  fee  tail  vested  in  Robert 
by  purchase ;  Sthly,  that  on  his  death  it  vested  in  Maude  by  descent ;  and  6thly,  that 
she  might  recover  by  a.fonnedon  in  descender. 

The  difficulty  was,  how  Maude  could  take.  9fae  could  not  take  by  descent,  for  she 
claimed  in  the  character  of  heir  to  her  father ;  and  her  father  taking  nothing,  she 
could  not  claim  in  quality  of  heir  by  descent  from  him :  Neither  could  she  take  by 
purchase,  as  the  first  taking  heir  had  answered  and  completely  satisfied  the  descrip- 
tion in  the  limitation.  The  court  got  rid  of  the  difficulty  by  considering  the  estate  as 
a  quaii  intail^  in  the  manner  explained  by  Mr.  Fearne. 

It  is  an  anomalous  case ;  the  law  is  settled,  but  the  principles  on  which  it  is  settled, 
are  not  easily  discoverable. 

{q)  V.  17.  On  the  supposed  origin  of  the  rule  in  Shelley^s  case. 
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not  the  same  ground  to  apprehend  the  great  frequency  of  limita- 
tions of  the  latter  sort,  because  of  the  limited  interest  the  ances- 
tor could  have  in  them;  yet,  as  they  would  have  proved  equally 
prejudicial  to  the  lord  whenever  they  should  occur,  as  those  othw 
wherein  the  ancestor  had  a  greater  interest,  the  same  reasons 
prevailed  to  extend  the  rule  to  all  of  them. 

In  a  manuscript  treatise,  apparently  of  the  Lord  Chief  Baron 
Gilbert,  on  the  subject  of  remainders,  it  is  said,  the  reason  of  the 
cases  falling  under  the  nile,  seems  to  be,  either  the  prejudice  that 
might  ensue  to  the  lord  or  to  the  donor  by  the  loss  of  wardship, 
marriage,  &c.  if  such  heirs  should  be  purchasers ;  because  they 
then  claiming  nothing  from  their  ancestor  by  hereditary  succes- 
sion, would  not  be  liable  to  the  terras  or  conditions  affixed  to  the 
hereditary  succession  only;  and  then  everyone  would  make  their 
heirs  purchasers;  or  from  the  prejudice  that  might  happen  to  the 
heirs  themselves,  by  the  loss  of  such  remainder,  if  the  ancestor 
should  do  any  thing  to  forfeit  or  determine  his  estate  for  life  after 
the  determination  of  the  intermediate  estate;  for  they,  not  being 
capable  of  taking  such  remainder  when  such  preceding  estates  f  85  1 
ended,  could  never  after  lay  claim  to  it;  and  so  an  unwary  ances- 
tor might  defeat  bis  heir  of  the  purchase;  or,  lastly, from  the  cot>- 
formity  or  parity  of  reason  they  bear  to  a  limitation  to  Jl.  and  his 
heirs,  or  heirs  male  or  female  of  his  body;  for  as  the  one  gives  an 
estate  for  life  by  implication,  and  more,  so  the  other  gives  him 
the  same  in  express  words,  and  more;  and  expressio  eorum  qn-m 
iaeite  insunt  nihil  operatur.  And  the  interposition  of  another 
estate  between  them,  only  breaks  the  order  of  the  limitation,  not 
the  operation  of  the  words;  which  being  the  same  in  both  cases, 
ought  to  have  the  same  operation  and  construction. (r) 

But  notwithstanding  what  has  been  said  of  the  origin  of  this 
rule,  the  late  Mr.  Justice  Blackstone,  in  his  argument  on  the  case 
of  Perrin  m  Blake,  in  the  Exchequer  Chamber,  held  it  by  no 
means  clear,  that  the  rule  I  am  speaking  of  took  its  rise  merely 
firom  feudal  principles ;  he  was  rather  inclined  to  believe  that  it 
was  first  established  to  prevent  the  inheritance  from  being  in 
abeyance ;  and  that  one  principal  foundation  of  it,  was  to  obviate  Harirrave's 
the  mischief  of  too  frequently  putting  the  inheritance  in  suspense  Collection  of 
or  abeyance.     Another  foundation,  he  said,  might  be,  and  was  Law  Tracts, 
probably  laid  in  a  principle  diametrically  opposite  to  the  genius  vol.  l.p.408 
of  the  feudal  institutions;  namely,  a  desire  to  facilitate  the  alien-  &600, 
ation  of  laiKi,  and  to  throw  it  into  the  track  of  commerce,  one 
generation  sooner,  by  vesting  the  inheritance  in  the  ancestor, 
than  if  he  continued  tenant  for  life,  and  the  heir  was  declared  a 
purchaser. 


(r)  I  cannot  omit  this  opportunity  of  acknowledging  the  obligation  I  Vide  6  Bac, 
am  under  to  Mr.  Hargrave,  for  his  unsolicited  communication  of  the  Abr.  715, 
treatise  I  have  here  cited;  from  which,  the  useful  collection,  under  the  5ihed.under 
title  Remainder,  in  the  third  volume  of  Bacon's  Abridgment,  is  probably  the  head 
an  extract. — Nate  bif  Mr.  Feame.  Remainders 

and  Reversion. 
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Ibid.  501.  The  learaed  Judge  refers  to  a  case,  which  he  believed  to  be 

the  very  first  in  our  books  wherein  the  principle  was  established. 
M.  18  Ed.  2.  Where  A.  purchased  the  manor  of  F,  to  hold  to  himself  and  his 
fol.  677.        wife  and  his  eldest  son,  and  the  heirs  of  the  body  of  the  son,  and 
if  he  died  without  heirs  of  his  body,  then  to  remain  to  the  right 
heirs  of  A,  the  father.     The  son  died  without  issue  in  the  father's 
[  86  ]         lifetime.     The  father  became  bound  in  a  statute  merchant,  and 
died,  leaving  another  son  his  heir.     To  a  writ  sued  out  extending 
the  lands  of  A.  upon  the  statute,  the  sheriff  returned  he  had  de- 
livered all  the  lands  which  A,  had  in  fee,  except  the  manor  of  F,^ 
in  which  he  had  only  an  estate  for  term  of  life.     Upon  this  return 
it  was  argued,  that  A.  took  only  an  estate  for  life,  the  fee  simple 
being  limited  to  his  heirs,  who  therefore  took  by  purchase;  but 
the  court  held  the  contrary;  for  this  reason  among  others,  be- 
cause otherwise  the  fee  and  the  right,  after  the  death  of  the 

eldest  son,  would  have  been  in  nobody. And  upon  the  whole 

he  infers,  that  the  rule  was  of  the  highest  antiquity,  not  merely 
grounded  on  any  narrow  feudal  principle,  but  applied  in  the  very 
first  instance  we  know  of,  to  the  liberal  and  conscientious  pur- 
pose of  facilitating  the  alienation  of  the  land,  by  charging  it  with 
the  debts  of  the  ancestor. 
Harg.  Law        Mr.  Hargrave,  in  his  profound  and  animated  observations  on 
Tracts,  v.  1.  the  rule  in  Shelley's  case,  refers  that  rule  with  great  ingenuity  to 
p.  572.  a  much  broader  basis,  as  one  branch  of  a  policy  of  law  adopted 

to  prevent  annexing  to  a  real  descent,  the  qualities  and  proper- 
ties of  a  purchase.  He  treats  it  as  one  of  the  two  barriers  which 
our  law  places  between  descent  and  purchase.  The  rule  of  law 
which  prohibits  a  man  from  raising  a  fee  simple  to  his  own  right 
heirs  as  purchasers,  he  considers  as  one  of  those  barriers;  observ- 
ing, that  as  that  rule  applied  only  to  the  acts  of  the  ancestor,  as 
between  himself  and  his  own  right  heirs,  it  was  requisite  to  have 
the  same  barrier  between  persons  not  standing  towards  each 
other  in  the  same  relation.  And  it  was  for  that  the  rule  in  Shel- 
ley's case  was  calculated ;  of  which  the  short  amount  was,  that 
no  man  should  raise  in  another  an  estate  of  inheritance,  and  at 
the  same  time  make  the  heirs  of  that  person  purchasers. 

I  am  not  apprised  of  any  information  that  can  be  added  to  the 
authorities  I  have  now  cited,  respecting  the  principles  to  which 
the  rule  in  question  is  referrible.  Upon  which  principles  we  may 
observe,  that  the  ascribed  policy  of  facilitating  alienation  of  the 
lands,  or  subjecting  them  to  debts,  and  of  the  law's  prohibition 
of  a  man's  raising  a  fee  simple  to  his  own  right  heirs  as  purcha- 
sers, appears  to  reach  only  the  limitation  to  the  heirs  general;  for 
[  87  ]  that  to  heirs  special  instead  of  a  fee  simple  raised  an  estate  tail, 
which  was  not  alienable,  nor  subject  to  debts,  at  the  supposed 
time  of  the  establishment  of  the  rule.  But  the  aim  of  obviating 
the  frauds  on  the  tenure,  and  avoiding  an  abeyance  of  the  inheri- 
tance, applies  with  equal  force  to  both  limitations. 

Indeed  to  whatever  origin  or  principles  we  refer  the  rule,  I 
think  the  case  cited  by  Mr.  Justice  Blackstone,  18  Ed.  1,  will  not 
admit  our  considering  it  as  a  settled  rule,  or  one  that  had  obtained 
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a  known  establishment  at  that  time^  even  in  limitation  to  the 

heirs  general.     The  sheriff's  return,  the  debates  in  the  court,  and 

the  reason  ^iven  for  the  judgment,  all  concur  in  precluding  such  vide  infra, 

a  supposition.     I  shall  take  another  occasion  to  speak  of  the  ex-  fol.  185. 

tent  and  application  of  this  agitated  rule. 

But  supposing  the  rule  to  have  been  of  feudal  institution,  and 
consequently  that  the  reason  on  which  it  took  its  rise  ceased,  with 
those  fruits  of  tenure  which  it  was  calculated  to  preserve;  has 
not  the  reason  on  which  the  right  of  primogeniture  was  established 
in  this  kingdom  also  long  ceased?  Did  the  original  grounds  of 
most  of  our  English  laws  of  property  exist  any  longer  than  the 
feudal  tenures  prevailed?  Yet  does  the  right  of  primogeniture 
still  continue  part  of  the  laws  of  descent  in  this  country.  And 
where  is  the  authority  to  tell  us,4hat  the  statute  12  Car.  2.  c.  24, 
virtually  annihilated  the  mass  of  our  English  laws  of  property, 
only  by  converting  other  tenures  into  common  socage  tenures? 

We  have  many  laws,  the  origin  of  which  cannot  at  this  distant 
period  be  traced  at  ail;  yet,  justly  should  we  laugh  at  the  man, 
urging  that  as  an  argument  against  the  present  validity  of  such 
laws;  and  surely  a  law  for  which  no  reason  at  all  now  appears, 
has  no  more  original  ground  in  the  present  state  of  things,  than 
a  law,  whose  origin  may  be  traced  up  to  a  circumstance  which 
does  not  now  exist.  What  reason  then  can  be  assigned,  why  the 
one  should  be  less  sacred  than  the  other  ?  Judge  Blackstone,  in 
the  argument  above  referred  to,  says,  <' were  it  strictly  true  that 
the  origin  of  the  rule  in  question  was  merely  feodal,  and  calcu- 
lated solely  to  give  the  lord  his  profits  of  tenure,"  of  which  (by 
the  by)  he  had  never  met  with  a  single  trace  in  any  feodal  writer;  r  88  1 
'<  still  it  would  not  shake  the  authority  of  the  rule,  or  make  us  I-  -I 
wish  for  an  opportunity  to  evade  it.  There  is  hardly  an  ancient 
rule  of  real  property  but  what  had  in  it  more  or  less  of  a  feodal 
tincture;"  and  after  instancing  several,  he  observes,  <<  that  what- 
ever their  parentage  was,  they  are  now  adopted  by  the  common 
law  of  England,  incorporated  into  its  body,  and  so  interwoven 
into  its  policy,  that  no  court  of  justice  in  this  kingdom  had  either 
the  power  or  (he  trusted)  the  inclination  to  disturb  them." 

It  is  true,  where  those  things  which  are  the  objects  of  any  rule 
of  law  cease  to  exist,  there  the  rule  itself  must  of  necessity  cease 
for  want  of  subject-matter  to  relate  to,  or  have  any  effect  upon ; 
but  it  by  no  means  follows,  that  where  the  same  objects  of  a  law 
still  continue,  that  there  the  law  should  cease,  only  because  the 
very  state  of  things  which  was  the  first  occasion  of  it,  no  longer 
exists. 

Whilst  the  same  subject  continues,  there  must  be  still  the  same 
necessity  for  some  rule  or  regulation  in  respect  to  it.  But  if  the 
old  rule  of  law  were  to  cease  with  the  circumstance  or  state  of 
things  which  gave  it  birth,  the  subject  would  remain  at  large,  un- 
regulated by  any  law,  and  exposed  to  the  arbitrary  direction  of 
ignorance,  partiality  or  caprice,  until  the  legislature  should  inter- 
fere and  make  a  new  law  respecting  it.  This  would  be  opening 
a  door  perpetually  to  all  that  uncertainty,  confusion,  and  incon- 
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venience,  which  laws  and  rules  were  intended  to  obviate  and 
prevent. — The  conclusion  is,  that  every  rule  of  law  once  estab- 
lished continues  to  be  so,  whilst  the  subject  of  it  exists,  until  al- 
tered by  some  solemn  act  of  legislation,  (s.) 
[  89  ]  Now  in  regard  to  the  rule  of  law,  or  legal  construction,  where- 

by the  limitation  to  the  heirs,  &c.  is  executed  in  the  ancestor, 
though  we  admit  the  reason  upon  which  it  first  took  place  no 
longer  to  exist,  yet  the  subject  of  the  rule  still  remains;  there  are 
still  the  same  limitations  of  estates  for  it  to  operate  upon ;  and 
the  law  having  been  once  so  established  (no  matter  upon  what 
ground),  the  courts  of  law,  who  considered  themselves  as  intrust- 
ed with  the  power,  not  of  abrogating  or  altering  old,  or  enacting 
new,  but  only  of  expounding  and  pronouncing  established  laws 
and  legal  rules,  have,  through  a  long  succession  of  determinations 
on  this  point,  grounded  their  judgments  upon  that  rule ;  as  will 
appear,  when  I  come  to  consider  the  several  cases  respecting  it. 

But  if  the  recorded  antiquity  of  the  rule,  if  its  adoption  and 
prevalence  during  a  period  of  near  five  hundred  years  (reckoning 
from  the  case  18  Ed.  2,  cited  by  Judge  Blackstone)  have  not  yet 
stamped  it  with  legal  sanctity,  nor  entitled  it  to  the  attention  and 
observance  due  to  an  established  rule  of  law ;  vain,  I  am  afraid, 
will  be  any  resort  to  its  origin  or  principles,  at  a  period  when  they 
are  confessedly  either  too  remote,  or  too  latent,  for  any  more  en- 
ergetic influence,  than  what  they  can  derive  from  the  researches 
of  learning  or  the  conception  of  hypothesis. 

As  to  the  distinction  that  has  been  attempted  between  convey- 
ances by  deeds  and  devises,  so  far  as  it  ha^  endeavoured  to  treat 
the  latter  as  not  within  the  reach  of  the  rule,  it  is  certainly 
groundless.    And  though  the  Master  of  the  RolLs,  in  the  case  of 
Papillon  V.  Voice,  is  reported  to  have  said  he  did  not  know  of 
any  case  where  lands  being  devised  to  «fj.  for  life,  remainder  to 
the  heirs  of  his  body  in  case  of  a  will,  had  been  construed  an  es- 
tate tail  in  ^. — it  is  evident  there  must  have  been  some  misap- 
Harg.  Law   prehension  in  the  reporter,  or  inadvertency  in  the  Master,  as 
Tract8,vol.l.  Judge  Blackstone  observes  in  the  above-cited  argument,  and 
p.  502.         proves  by  referring  to  some  antecedent  cases.    The  adoption  of 
the  rule  in  wills,  appears  by  several  of  the  cases  I  have  already 
Vide  infra,    cited,  which,  together  with  others  I  shall  have  occasion  to  notice 
155.  in  ihe  progress  of  these  sheets,  I  think  have  fully  established  the 

application  of  the  rule  to  limitations  in  wills  equally  as  in  convey- 
[  90  ]         ances  at  common  law ;  wherever  the  limitations  in  question  give 
the  legal,  and  not  the  mere  trust  or  equitable  estate. 


(*)  Under  this  head,  there  also  may  be  taken  into  consideration,  the  almost  incon- 
ceivable proportioa  of  the  law  of  every  kingdom,  which  is  gradually  made  by  the  de- 
cisions of  courts  of  judicature,  without  the  least  interference  of  the  legislature,  and 
sometimes  even  in  direct  contradiction  to  it.  Such,  in  England,  are  recoveries  and 
many  other  devices,  by  which  the  feudal  restraints  upon  alienation  have  been  eluded ; 
and  such  is  the  whole  law  of  trusts,  by  which,  to  use  Lord  Hardwicke's  words,  1  Atk. 
501,  '*  a  statute  made  upon  great  consideration,  introduced  in  a  solemn  and  pompous 
manner,  has  had  no  other  efiect  than  to  add  three  words  to  a  conveyance." 
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y.  18.  (/)  The  Court  of  Chanceiy,  indeed,  has  not  See  §  489- 
considered  itself  tied  up  to  an  implicit  observance  of  502. 
the  same  rule,  in  respect  to  those  limitations  which 
are  the  immediate  objects  of  that  court's  jurisdiction ;  I  mean, 
limitations  which  do  not  include  or  carry  the  legal  estate.  In 
the  decreeing  the  execution  of  marriage  articles,  and  in  the  con- 
struction of  tru^  estates,  of  some  descriptions  at  least,  that  court 
regards  the  end  and  consideration  of  the  settlement,  and  the  in- 
tent of  the  trusts,  beyond  the  legal  operation  of  the  words  in  whidi 
the  articles  of  the  trusts  are  expressed. 

Thus,  in  the  case  of  articles  before  marriage  for  making  a 
settlement,  if  there  be  a  limitation  to  the  parents  for  life,  with  a 
remainder  to  the  heirs  of  their  bodies,  the  latter  words  are,  gene* 
rally,  considered  as  words  of  purchase,  and  not  of  limitation,  and 
the  future  settlement  or  conveyance  in  pursuance  of  such  articles^ 
will  be  decreed  to  be  made  agreeable  to  such  construction. 

As  where  Jl,^  in  consideration  of  an  intended  marriage,  entered  1  Eq.  Abr. 
into  articles,  by  which  he  covenanted  with  trustees  to  settle  an  387.  Trevor 
estate  to  the  use  of  himself  for  life,  without  impeachment  of «.  Trevor, 
waste,  remainder  to  his  intended  wife  for  life,  remainder  to  the  T.  1719. 
use  of  the  heirs  males  of  his  body  upon  the  body  of  his  intended 
wife  to  be  begotten,  and  the  heirs  males  of  such  heirs  males  issu- 
ing, remainder  to  the  right  heirs  of  the  said  Ji.  for  ever;  and  cove- 
nanted, that  in  case  the  said  limitations  were  not  thereafter  well 
raised  according  to  the  intent  of  the  said  articles,  that  he  and  his 
heirs  would  stand  seised  of  the  premises,  until  a  further  assur- 
ance thereof  should  be  made  to  such  uses,  intents,  and  purposes,  [  91  1 
as  in  the  articles  were  before  expressed  and  dedared.  The  mar- 
riage took  effect,  and  •/?.  had  issued  four  sons  and  two  daughters. 
The  articles  were  laid  by  unnoticed  for  several  years ;  and  vf. 
levied  a  fine  of  the  lands  (supposing  himself  to  be  tenant  in  tail 
under  the  articles);  and  afterwards,  both  the  trustees  being  dead, 
without  requesting  a  settlement,  w^.'s  eldest  son  having  married 
against  his  father's  consent,  and  by  several  other  acts  of  weak- 
ness and  disobedience  much  offended  him,  •d,  by  deed  reciting 
the  said  articles,  and  the  weakness  and  disobedience  of  his  eldest 
son,  declared,  that  the  said  fine  so  levied  by  him,  should  enure  to 
the  use  of  himself  for  life  without  impeachment  of  waste,  remain- 
der to  his  wife  for  life,  remainder  to  his  second  son  in  tail  male, 
with  like,  remainders  to  his  younger  sons,  with  remainder  to  his 
own  right  heirs ;  and  after  making  a  like  settlement  of  other 
lands,  nk,  died  intestate,  leaving  a  great  personal  estate,  and  leav- 
ing a  real  estate  in  Ireland,  and  new  purchased  lands  in  England, 
together  of  the  value  of  1,000/.  per  annum  and  upwards.  Upon 
his  death,  the  estate  in  Ireland,  and  the  new  purchased  lands, 
descended  to  his  eldest  son,  who  also  became  entitled  to  his  share 

{t)  V.  18.  With  the  preceding  paragraph,  Mr.  Feame  concludes  his  discussion  of 
the  effect  of  the  rule  in  Shelley's  case,  on  i^al  limitations  in  deeds ;  with  the  present, 
he  begins  his  discussion  on  the  effect  of  the  rule  in  Shelley's  case  on  equitable  iimita* 
tions.  He  divides  them  into  two  classes,  those  contained  in  marriage  articles,  and  those 
contained  in  other  instruments.    The  former  he  discusses  in  the  present  paragraph. 
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(upwards  of  9,000/.)  of  the  personal  estate.  The  second  son 
entered  upon  the  settled  estates,  and  the  eldest  son,  having  got 
possession  of  the  articles,  which  it  appeared  had  been  thrown  by 
several  years  as  useless,  brought  his  bill  for  a  specific  performance 
thereof. 

It  was  insisted  for  the  defendant,  that  though  by  the  first  part 
of  the  articles  they  seemed  to  be  executory,  yet  by  the  covenant 
to  stand  seised  in  the  last  part  of  them,  they  were  actually  and 
immediately  executed ;  that  he  thereby  covenanted  to  stand  seised 
to  the  before-mentioned  uses,  till  a  settlement  was  made  accord- 
ingly ;  that  no  settlement  having  been  made,  the  uses  continued 
to  be  executed  by  virtue  of  that  covenant ;  that  by  these  uses  he 
was  plainly  tenant  in  tail,  and  by  the  fine  had  bound  his  issue, 
and  made  himself  master  of  the  estate,  and  might  dispose  of  it  as 
he  thought  fit.  But  Lord  Chancellor  said,  that  upon  articles  the 
case  was  stronger  than  on  a  will ;  that  articles  were  only  minutes 
or  heads  of  the  agreement  of  the  parties,  and  ought  to  be  so 
[  92  ]  modelled  when  they  come  to  be  carried  into  execution,  as  to 
make  them  effectual ;  that  the  intention  was  to  give  Ji.  only  an 
estate  for  life ;  that  if  it  had  been  otherwise,  the  settlement  would 
have  been  vain  and  ineffectual,  and  it  would  have  been  in  wf  .'s 
power,  as  soon  as  the  articles  were  made,  to  have  destroyed 
them ;  that  the  covenant  to  stand  seised  was,  until  jsuch  time  as 
the  said  uses  were  well  raised,  according  to  the  true  intent  and 
meaning  of  the  articles ;  that  if  a  settlement  had  been  made  de- 
fective in  any  particular,  it  would  not  have  been  final  or  conclu- 
sive ;  that  a  second  settlement  must  have  been  made  till  the  uses 
were  well  and  truly  raised ;  and  that  this  covenant  for  ever  sub- 
sisted till  such  settlement  should  be  made;  that  he  hoped  never 
to  see  the  time  when  the  court  would  so  far  have  power  as  to 
judge  what  behaviour  of  a  son  should  amount  to  a  forfeiture  of 
his  estate ;  and  therefore  thought,  if  a  settlement  had  been  made, 
no  misbehaviour  of  the  son  could  amount  to  a  forfeiture  of  it 
That  this  estate  being  specifically  agreed  to  be  settled,  it  was  a 
trust  for  the  eldest  son,  which  passed  with  the  lands,  into  whose 
hands  soever  they  came,  and  could  not  be  defeated  by  any  act  of 
the  father  or  the  trustees.  And  therefore  he  decreed  a  convey^ 
ance  to  the  plaintiff,  and  the  heirs  male  of  his  body,  and  an  ac- 
2  Brown  count  of  the  profits  from  his  father^s  death,  and  the  deeds  and 
Cases  Pari,  writings  to  be  delivered  up.  This  decree  was  afterwards  affirm- 
122.  ed  in  the  House  of  Lords. 

Streatfield  r.      ^o  where  the  husband,  before  marriage,  agreed  by  articles  to 
Streatfield,    sj^ttle  lands  to  the  use  of  himself  and  his  intended  wife  for  their 
Cas.  Temp.  li^^Sj  and  the  life  of  the  survivor,  and  afterwards  to  the  use  of 
Talb.  176.     the  heirs  of  his  body  on  the  wife,  and  after  the  marriage,  by  set- 
H.  1735.      tlement  reciting  the  articles,  conveyed  the  lands  to  the  use  of 
himself  and  his  wife  for  their  lives,  and  the  life  of  the  survivor, 
remainder  to  the  use  of  the  heirs  of  his  body  by  his  wife ;  it  was 
held  not  to  be  a  proper  execution  of  the  articles,  though  the  arti- 
cles did  not  expressly  mention  the  intent  to  provide  for  the  issue: 
For  Lord  Talbot  observed,  it  could  not  be  doubted  but  that,  upon 
an  application  to  the  court  for  carrying  the  articles  into  execution. 
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it  would  have  decreed  it  to  be  done  in  the  strictest  manner,  and 
would  never  have  left  it  in  the  husband's  power  to  defeat  and 
annul  every  thing  he  had  been  doing ;  and  the  nature  of  the  pro- 
vision was  strong  enough  for  that  purpose,  without  any  express         [  ^3  ] 
words. 

It  is  the  same  in  the  case  of  articles  for  settling  the  wife's  es- 
tate. The  limitation  to  her  for  life,  and  a  subsequent  one  to  the 
heirs  of  her  body  by  the  husband,  have  been  decreed  to  operate 
by  way  of  strict  settleinent. 

Accordingly,  where  articles  were  entered  into,  for  investing^  1  Eq.  Abr. 
the  wife's  portion  in  the  purchase  of  lands,  which  should  be  set-  8i>2.  Jones 
tied  on  the  husband  and  wife  for  their  lives,  and  the  life  of  the  ^-  Langhton, 
survivor,  and  after  to  the  heirs  of  the  body  of  the  wife  by  the  ^'  1698. 
husband  to  be  begotten ;  the  settlement  was  decreed  to  be  made 
to  the  first  and  other  sons  successively  in  tail,  so  that  the  husband 
and  wife  might  not  have  power  to  bar  the  issue. 

And  where  the  agreement  was  for  limiting  the  estate  to  the 

I)arents  for  life,  remainder  to  the  heirs  of  both  their  bodies,  the 
atter  limitation  has  been  executed  in  strict  settlement. 

Thus  in  a  case  where  articles  were  entered  into  by  the  husband,  Cusack  «. 
in  which  he  covenanted  that  as  well  all  the  real  estate  that  he  Cusack, 
had  then  in  Ireland,  as  all  the  lands  and  tenements  which  he  1  Brown  Gas. 
should  purchase  during  the  life  of  hi?  intended  wife,  should  de-  Pari.  470. 
flcend  and  come  to  the  heirs  male  to  be  begotten  on  the  body  of  r,  1714. 
the  intended  wife  by  the  husband,  and  should  be  secured  and  set- 
tled on  the  said  heirs  male  by  the  husband,  as  the  counsel  of  the 
intended  wife  should  advise.     Upon  an  appeal  to  the  House  of 
Lords,  from  a  decree  of  the  Court  of  Chancery  in  Ireland,  the 
decree  was  reversed ;  and  it  was  ordered  that  a  son  of  the  mar- 
riage should  be  deemed  a  tenant  in  tail,  under  the  articles,  and  to 
hold  and  enjoy  the  lands  against  all  persons  claiming  under  a  sub- 
sequent settlement  by  his  father ;  who  had  levied  fines  and  suf- 
fered recoveries  to  bar  the  supposed  entail. 

And  in  a  case  where  the  husband  entered  into  a  bond  to  sur-  Nandick  v. 
render  copyholds  to  the  use  of  himself  for  life,  remainder  to  his  Wilkes,lEq. 
wife  for  life,  remainder  to  the  heirs  of  their  two  bodies,  then  to  Abr.  893. 
the  husband  in  fee :  upon  a  bill  against  the  husband,  after  the  c.  5.  Gilb. 
marriage,  for  execution  of  this  engagement ;  the  decree  was,  for  Eq.  Rep. 
him  to  surrender  to  the  use  of  himself  for  life,  remainder  to  the  114.£.1716. 
use  of  his  wife  for  life,  remainder  to  the  use  of  the  first  and  other         [  94  1 
sons  in  tail  general  successively,  with  remainder  to  the  daughter3 
in  tail  general. 

So  where  the  intended  wife^s  estate  was  articled  to  be  settled  Vide  Burton 
on  the  husband  and  wife,  and  on  the  heirs  of  their  two  bodies, «.  Hastings, 
Lord  Cowper  admitted,  that  if  no  settlement  had  been  made,  the  infra,  99. 
court  would  have  taken  care  to  secure  to  the  daughters  the  pro-  E.  1716. 
vision  intended  them  by  the  articles. 

In  the  above  noticed  cases,  the  limitation  in  the  articles  import- 
ing an  estate  tail  either  in  that  parent  from  whom  the  estate 
moved,  or  in  both  the  parents,  would  have  put  it  in  the  power 
either  of  the  father  alone  during  the  coverture,  or  of  the  settling 
parent  alone  after  the  death  of  the  other,  to  bar  the  issue ;  and 
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that  ponrer  would  not  have  been  restrained  to  the  concurrence  of 

both  parents* 
QviBre,  whe*  But  I  have  not  met  with  any  case,  in  which  the  same  doctrine 
ther  the  Stat,  has  been  extended  to  a  limitation,  giving  an  estate  tail  to  the  wife 
11  H,7.  alone,  in  the  estate  moving  from  the  husband.  There  rather 
c.20.extends  seems  to  have  been  a  distinction  taken  between  that  and  the 
^0  gifts  by  other  cases,  in  respect  of  its  not  leaving  it  in  the  power  of  either 
ihehushand^a  of  the  parents  alone  to  bar  the  issue,  either  during  or  after  the 
will.  And  coverture;  for  in  such  case, as  the  husband  takes  no  estate  tail,  it 
^ideGreUon  jg  evident  he  cannot,  during  the  coverture  or  afterwards,  bar  the 
v.Haward^  issue  of  the  marriage;  and  the  wife  of  course  cannot,  during  the 

0  Taunt.  94,  coverture,  do  it  without  his  concurrence ;  and  her  estate  tail  bsing 

ex  provisione  viri^  the  statute  Hen.  7.  prevents  her  doing  it 
afterwards.    And  it  has  been  held,  that  their  power  of  doing  it 
jointly  is  not  unreasonable,  or  inconsistent  with  the  probable 
view  and  intent  of  the  settlement. 
Honor  9.  Thus  in  a  case  more  fully  cited  below,  where  lands  were 

Honor  1  P.  agreed  to  be  settled  to  the  use  of  the  husband  for  life,  remainder 
W.  123.  to  the  wife  for  life,  remainder  to  the  heirs  of  the  body  of  the 
T.  1710.  wife  by  the  husband;  Lord  Cowper  said  the  articles  were  pru- 
Vide  S.  C.  dent  articles,  and  the  wife,  though  she  was  to  have  an  estate  tail 
tfi^a,  98.  thereby,  yet  could  not  bar  it,  but  was  restrained  by  stat.  11  H.  7. 
Whateley  V.  So  where  by  articles  previous  to  marriage  it  was  agreed  to 
Kemp,  cited  purchase  lands,  and  settle  them  to  the  use  of  the  husband  for  life, 
[  95  ]  then  of  the  wife  for  life,  remainder  to  the  use  of  the  heirs  of  her 
3  Ves.  sen.  body  by  him,  they  purchased  and  joined  in  a  recovery  to  the  use 
368.  of  a  mortgagee  in  fee.     Upon  a  bill  by  the  eldest  son  after  the 

death  of  his  mother,  insisting  that  he  was  entitled,  on  the  con- 
struction of  these  articles  in  equity,  to  have  the  estate  settled  to 
the  first,  &c.  son  in  tail  male,  Sir  Joseph  Jekyll  said,  that  if  this 
had  been  a  common  limitation,  he  should  have  thought  what 
was  insisted  on  was  right,  and  that  the  mortgagee  must  have  lost 
his  estate.    But  that  this  was  particular,  to  the  heirs  of  the  body 
of  the  wife  by  the  husband,  and  being  ex  provisione  virif  would 
{x)  QtttfTf,    secure  the  children  against  the  father(ar)  alone;  and  that  it  might 
— mother,     be  the  real  intent  that  both  might  bar,  comparing  it  to  a  power 
(y)  Qiusre     ^^  revocation  both  by  father  and  mother,  and  the  defendant(y) 
^-plantiff.     was  therefore  well  barred. 

In  Green  v.  ^^  ^"  ^  subsequent  case,  Lord  Hardwicke  said  he  might  com* 
£kin8,2  Atk.  P*"^®  ^'  ^^  ^^^  ^^  where,  by  a  settlement  of  lands,  the  wife  has 
473.  M.  ^^  estate  ex  provisione  viri,  the  court  has  refused  to  interpose  to 
1742,  settle  the  estate  otherwise,  because  the  intent  will  prevail,  since 

she  cannot  alien  by  statute  1 1  H.  7. 
Highway  et       And  in  a  very  late  case,  where  by  marriage  articles,  customary 
at.  9.  Ban-     lands  of  inheritance  of  the  intended  husband,  holden  by  copy  of 
ner  et  al.       court  roll,  were  agreed  to  be  settled  to  the  use  of  the  intended 

1  Brown  husband  for  life,  remainder  to  his  intended  wife  for  life,  and  after 
Chan.  Cas.  the  deceases  of  both  to  the  use  of  the  heirs  of  her  body  by  him  if 
^^fik^'  -  he  survived  her,  but  if  she  survived  him  to  the  heirs  of  his  body 
^^J^'  ^  on  her  body  to  be  begotten,  remainder  to  his  own  right  heirs ; 
™*  swpra,   ihe  marriage  was  had  and  the  husband  afterwards  surrendered 

the  lands  to  the  uses  mentioned  in  the  articles,  and  was  admitted 
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accordingly.  And  at  the  same  court  he  and  his  wife  surrendered 
to  certain  uses.  And  on  a  question  between  a  son  of  the  mar* 
riage  claiming  under  the  entail  in  the  articles,  and  others  claim- 
ing  under  the  said  surrender  by  the  husband  and  wife ;  one  of 
the  points  made,  and  that  on  which  the  decision  proceeded,  was, 
Whether  the  surrender  to  the  uses  in  the  articles  was  a  due  exe- 
cution of  the  uses  of  the  articles ;  and  whether,  by  the  subsequent 
surrender,  the  husband  gained  an  absolute  power  over  the  estate? 
We  are  to  observe,  that  estates  tail  were  barrable  by  surrender, 
according  to  the  custom. 

The  Master  of  the  Rolls  said,  that  the  rule  had  been  settled  [  96  ] 
and  adhered  to  in  many  cases,  that  articles  for  a  settlement  on  a 
husband,  and  the  heirs  of  his  body,  should  be  carried  into  execu- 
tion in  strict  settlement ;  and  it  had  been  considered  as  vain  to 
make  a  settlement  which  instantly  might  be  defeated  by  a  re- 
covery ;  but  the  doctrine  had  never  gone  so  far,  where  that  party 
could  not  suffer  a  recovery  alone.  He  observed,  that  it  was  an- 
ciently a  common  mode  of  settlement  to  the  husband  for  life,  to 
the  wife  for  life,  and  to  the  heirs  of  the  body  of  the  wife  by  the 
husband ;  it  was  thought  a  sufficient  precaution  to  preserve  the 
entail,  that  it  could  not  be  destroyed  unless  both  husband  and 
wife  concurred.  That  in  the  principal  case,  the  limitations  ap- 
peared to  be  anxiously  worded ;  the  concurrence  of  both  parties 
was  necessary  to  destroy  the  entail ;  it  was  out  of  the  power  of 
the  survivor.  He  was  not  to  look  to  the  impropriety  of  what 
had  been  done,  but  to  the  power  the  parties  had  to  do  it,  and  he 
thought  that  point  cle'^r. 

And  when  there  has  been  a  difference  between  two  sets  of 
limitations  on  the  face  of  the  articles,  that  evidenced  a  distinction 
in  the  intention  of  the  parties  themselves,  between  a  strict  settle- 
ment on  the  issue  of  the  marriage,  and  an  entail  in  the  parent, 
by  expressly  securing  a  provision  for  such  issue,  under  a  limita- 
tion of  one  fund  or  estate  in  the  way  of  strict  settlement ;  and  at 
the  same  time  limiting  another  estate  in  a  more  general  way  to 
the  heirs  of  the  body  of  the  father ;  the  court  has  thought  there 
was  not  sufficient  ground  for  executing  the  latter  limitation  in 
strict  settlement 

And  therefore,  in  a  case  where  money,  in  the  hands  of  trustees.  Chambers  v. 
was  articled  to  be  laid  out  in  the  purchase  of  lands  to  be  settled  Chambers, 
on  the  husband  for  life,  remainder  to  the  intended  wife  for  life  for  Fitz-Gibb. 
her  jointure,  remainder  to  the  first  and  other  son  and  sons  of  the  R^.  1^7. 
marriage  in  tail  male  successively,  chargeable  with  2,000/.  for  2  Eq.  Ab. 
younger  children,  remainder  to  the  husband  in  fee ;  and  the  hus-  ^'  ^'  *• 
band's  fother  by  the  same  articles  covenanted  to  settle  other  lands  ^'  ^"^^"^ 
on  the  husband,  and  the  heirs  male  of  his  body,  remainder  to  the 
heirs  of  the  father.    Upon  a  question,  whether  a  subsequent  set- 
tlement of  the  last-mentioned  lands  by  the  husband's  father,  on 
the  husband  and  the  heirs  male  of  his  body,  with  remainder  to         [  97  ] 
the  father  in  fee,  was  a  good  performance  of  the  agreement ;  or 
whether  the  limitation  ought  not  to  have  been  on  the  husband 
for  life,  with  remainder  to  his  first  and  other  sons  in  tail  male 
successively  in  strict  settlement?    Lord  Chancellor  King  held 
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that  the  settlement  was  a  good  execution  of  the  agreement,  and 
therefore  confirmed  the  settlement  He  said,  that  by  the  articles 
those  lands  were  not  intended  to  be  settled  as  a  provision  for  the 
children  of  that  marriage,  they  were  taken  care  of  by  the  other 
part  of  the  articles  by  the  trust  money ;  and  it  was  not  like  the 
common  case  of  articles  for  a  settlement  on  the  issue  of  the  mar- 
riage where  no  other  provision  or  care  is  taken  for  them;  and  the 
different  manner  of  penning  the  articles  in  relation  to  the  trust 
money,  and  as  to  those  lands,  the  one  to  be  in  strict  settlement  to 
the  first,  &c.  son  of  that  marriage,  the  other  limited  to  the  hus- 
band and  the  heirs  male  of  his  body  generally,  and  not  tied  up 
to  the  issue  of  that  marriage;  showed  plainly  the  parties  under- 
stood, and  had  in  contemplation  the  difference  between  a  strict 
settlement  upon  the  issue  of  that  marriage,  and  a  general  settle- 
ment upon  the  husband  and  the  heirs  male  of  his  body. 

And  accordingly,  in  the  case  ^f  marriage  articles,  where  part 
of  the  estate  was  limited  to  the  husband  for  life,  remainder  to  the 
wife  for  life,  and  after  the  death  of  the  survivor,  remainder  to  the 
heirs  of  the  body  of  the  wife  by  the  husband,  another  part  to  the 
husband  for  life,  remainder  to  the  heirs  of  his  body,  remainder  to 
Howell  V.      the  wife.     Upon  a  bill  filed  by  the  eldest  son  to  have  the  articles 
Howell,         carried  into  execution  strictly  to  the  first,  &c.  son  in  tail.  Lord 
2  Ves.  sen.    Hardwicke  observed,  there  was  a  difference  in  the  penning 
368.  T.        of  the  two  limitations;  on  the  first  they  might  have  it  in  view  to 
1751.  leave  it  in  the  power,  not  of  the  father  only,  bat  of  both  to  vary; 

but  on  the  second  there  could  be  no  sense  of  the  limitation,  but 
as  the  son  contended  for ;  otherwise  it  would  be  absolutely  in  the 
power  of  the  father  by  fine  to  bar  it,  and  defeat  all  the  issue. 
They  intended  the  wife  should  have  a  jointure  in  the  one,  in  the 
other  not.  It  seemed  a  strong  distinction  on  the  face  of  the  arti- 
cles, and  there  had  been  cases  adjudged  on  that — ^That  where  by 
articles  part  of  an  estate  was  limited  to  father  for  life,  to  wife  for 
[  98  ]  lif^f  to  first  and  every  other  sons  and  daughters  in  tail,  another 
(x)  Quartj    V^^  to  testator  (x)  for  life,  and  the  heirs  male  of  his  body  by  that 

huiband    ^i^^y  Lord  Macclesfield  said,  if  that  had  been  the  sole  limitation, 

he  should  without  scruple  decree  in  strict  settlement  according  to 
the  common  rule ;  but  where  the  parties  had  shown  they  knew 
the  distinction  when  to  put  it  out  of  the  power  of  the  father,  and 
when  to  leave  it  in  his  power,  he  would  not  vary  the  last  limita- 
tion ;  decreeing  to  the  father  in  tail  as  to  the  last,  though  not  as 
to  the 'first,  {u) — That  as  in  the  principal  case  there  was  a  differ- 
ence in  the  penning  the  articles,  in  one  of  which  they  might  in- 
tend to  leave  it  in  the  power  of  the  father,  in  the  other  not  in  his 
power  to  do  it  alone,  it  was  a  reasonable  way. 

The  above-cited  cases  are  instances  wherein  there  were  articles 
only,  and  no  settlement  previous  to  the  marriage ;  and  the  court 
was  applied  to,  to  carry  the  articles  into  execution,  or  rectify  the 
settlement  made  after  the  marriage  in  consequence  of  the  articles. 
But  there  are  also  instances  where  there  were  both  articles  and 


(u)  The 
—Notthff 


report  in  Vesey  does  not  ascertain  the  case  thus  cited  by  Lord  Hardwicke. 
Mr.  Feame. 
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a  settlement  expressly  in  pursuance  thereof,  made  previous  to 
marriage ;  and  the  court,  upon  an  application  for  that  purpose, 
has  interfered  to  rectify  such  settlement,  in  conformity  to  the 
nature  or  constructive  import  of  the  limitations  in  the  articles. 

Thus  where  articles  were  made  previous  to,  and  in  considera-  Honor  9. 
tion  of  a  marriage,  for  settling  lands  to  the  use  of  the  husband  for  Honor, 
life,  remainder  to  the  wife  for  life,  remainder  to  the.  heirs  of  the  2  Vem.  658. 
body  of  the  wife  by  the  husband  begotten,  remainder  to  the  bus- 1  P.  W.  123. 
band  in  fee ;  and  before  the  marriage  a  settlement  was  tirade  T.  1710. 
reciting  the  articles,  and  expressed  to  be  in  pursuance  thereof, 
limiting  the  lands  to  the  use  of  the  husband  for  life,  remainder  to 
the  wife  for  life,  remainder  to  the  heirs  of  the  body  of  the  hus- 
band by  the  wife,  remainder  to  him  in  fee.    There  was  issue  of 
the  marriage  one  son;  the  father  married  again,  had  several olher 
children,  and  having  procured  his  son,  without  any  consideration, 
to  join  with  him  in  mortgaging  the  estate,  and  limiting  the  fee         C  ^^  ] 
simple,  and  equity  of  redemption  to  the  father,  upon  a  bill  after- 
wards brought  by  the  son  to  compel  his  father  to  re-settle  the  land 
on  the  son,  after  his  (the  father's)  death,  pursuant  to  thd  articles. 

Lord  Chancellor  held  it  was  a  plain  mistake  in  making  the 
settlement  vary  from  the  articles,  which  were  prudent  articles ; 
and  the  settlement,  said  to  be  made  pursuant  thereto,  showed 
there  was  no  alteration  of  the  intention,  nor  any  new  agreement 
between  the  making  of  the  articles  and  the  settlement ;  and  this 
appearing  on  the  face  of  the  articles  and  settlement,  the  length  of 
time  (about  25  years)  was  immaterial.  And  he  decreed  the 
father  and  his  second  wife  to  join  in  a  conveyance  to  settle  the 
estate  as  by  the  articles,  viz.  to  the  father  for  life,  remainder  to 
the  son  in  tail ;  but  as  to  the  mortgage,  the  son  having  joined  in 
it,  the  court  would  not  set  it  aside,  but  directed  the  father  to  keep 
down  the  interest  during  his  life. 

It  is  true,  there  was  a  case  in  Chancery  before  Lord  Cowper,  Burton  v. 
where  marriage  articles  were  entered  into  for  settling  the  wife's  Hastings, 
estate  on  the  husband  and  wife,  and  on  the  heirs  of  their  two  Gilb.  £q. 
bodies  to  be  begotten.    After  the  marriage  a  settlement  was  Rep.  118. 
made  of  the  lands  upon  the  husband  and  wife  for  their  lives,  1  Abr.  Eq. 
remainder  to  the  heirs  of  the  body  of  the  wife  by  her  said  hus-  30^-  E. 
band.    There  was  issue  of  the  marriage  one  daughter  only.  1715. 
After  the  death  of  the  husband,  his  widow  married  again,  joined 
in  a  fine  of  the  lands,  and  settled  them  to  other  uses.    A  bill  was 
brought  by  the  daughter  of  the  first  marriage,  to  carry  the  articles 
into  execution;  for  that  no  care  was  taken  of  the  daughters  by 
the  settlement,  as  the  limitation  to  the  heirs  of  the  body  of  the 
wife  by  her  first  husband  made  her  tenant  in  tail;  and  conse- 
quently left  her  the  power  to  bar  them,  which  was  contrary  to 
the  intent  of  the  articles,  that  being  to  make  an  effectual  provi- 
sion for  all  the  issue  of  that  marriage.    But  Lord  Cowper  dis- 
missed the  bill ;  saying,  if  no  settlement  had  been  made,  and 
application  had  been  made  to  the  court  for  making  one  pursuant 
to  the  articles,  the  court  would  have  taken  care  to  have  secured 
to  the  daughters  the  provision  intended  them  by  the  articles. 
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But  a  settlement  having  been  actually  made  and  accepted  by  the 
parties,  he  could  make  no  alteration  in  it. 
[  100  ]  And  in  a  subsequent  case,  where  articles  were  entered  into  for 

2  P.  W.  340.  settling  lands  to  the  use  of  B,  the  intended  husband  for  life,  with- 
West  v..  out  waste,  remainder  to  M.  the  intended  wife  for  life,  remainder 
Errissey,  to  the  heirs  male  of  the  body  of  B,  by  il/.,  remainder  to  the 
7. 1726.       heirs  male  of  the  body  of  B,  by  any  other  wife,  remainder  to  the 

heirs  female  of  the  body  of  B.  by  the  said  M,  with  leasing  and 
jointuring  powers  to  B.  Afterwards,  and  before  the  marriage, 
a  settlement  was  made,  and  mentioned  to  be  in  pursuance  and 
performance  of  the  articles;  and  the  lands  were  thereby  limited 
to  B,  for  life,  remainder  to  M.  for  life,  remainder  to  the  first,  &c. 
son  of  the  marriage  successively  in  tail  male,  remainder  to  the 
first,  &c.  son  of  B.  by  any  other  wife  in  tail  male  successively, 
remainder  to  the  heirs  of  the  body  of  the  said  B,  by  the  said  il£, 
remainder  over.  They  had  issue  only  one  daughter,  who  died, 
leaving  two  daughters.  B.  having  an  estate  tail  under  the  limi- 
tation to  the  heirs  of  the  body,  &c.  sufiered  a  recovery,  sold  part 
of  the  lands,  devised  the  residue,  and  died.  The  grand-daughters 
brought  their  bill  in  the  Exchequer  against  the  executors  of  B.<, 
to  rectify  the  mistake  in  the  settlement,  in  limiting  an  estate  tail 
to  B.,  instead  of  limiting  it  in  strict  settlement,  as  by  the  articles 
it  ought  to  have  been.  The  articles  were  made  in  December,  the 
settlement  in  March  1685 ;  the  sale  of  the  lands  in  1698,  and  the 
will  in  1722 :  the  defendant  pleaded  the  settlement,  the  recovery, 
the  will,  and  the  long  enjoyment ;  but  the  plea  was  overruled  by 
Lord  Ch.  B.  Gilbert  and  the  other  Barons ;  and  after  hearing  the 
cause.  Lord  Ch.  B.  Pengelly  and  the  other  Barons  dismissed  the 
bill  without  costs ;  it  appearing  to  them  dangerous  to  set  aside  a 
settlement,  which  seemed  to  have  been  solemnly  and  deliberately 

3  Brown.  made.  But  on  an  appeal  to  the  Lords,  this  dismission  was 
Cas.  Pari,  reversed ;  and  the  lands  not  sold  were  decreed^  to  be  conveyed 
827.  to  the  grand-daughters  and  the  heirs  female  of  their  bodies,  as 

tenants  in  common,  with  cross  remainders  to  them  in  tail  female ; 
and  the  devisee  to  account  for  the  profits,  and  the  executor  to 
account  for  the  purchase-money  received  by  B.  for  the  lands  by 
him  sold,  and  to  pay  interest  for  the  same ;  the  writings  to  be 
brought  into  the  Court  of  Exchequer,  and  possession  to  be 
delivered  to  the  appellants ;  and  the  principal  monies  arising  by 
[  101  ]  the  said  sale  to  be  laid  out  in  lands,  to  be  settled  to  the  same 
uses  as  the  lands  unsold  were  decreed  to  be  conveyed  to. 

The  principal  grounds  of  this  appeal  were«  That  the  express 

estate  for  life,  without  waste,  with  power  of  leasing  given  to  B. 

in  the  articles,  was  plain  evidence  that  a  strict  settlement  was 

intended,  and  that  he  should  have  no  power  to  bar  his  sons  and 

Vide  Honor  daughters — ^That  the  settlement  took  notice  of  the  articles,  and 

o.  Honor,      was  expressly  said  to  be  made  in  pursuance  and  performance 

1  P.  W.  123.  thereof;  which  demonstrated  that  the  parties  did  not  design  to 

supra,  08.     depart  from  the  articles,  nor  had  come  to  any  new  agreement  for 

and  2  Vem.  that  purpose — ^That  there  seemed  to  be  as  much  reason,  that  the 

658  T.1710.  expression  of  heirs  female  of  the  body,  contradistinguished  firom 

sons,  should,  in  maniage  articles,  have  the  same  construction  in 
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ft  vour  of  daughters,  as  the  expression  of  heirs  male  had  in  favour 
of  sons;  both  being  equally  under  the  contemplation  of  the 
parties;  and  especially^  since  in  this  case  there  was  no  other 
provision  for  daughters  besides  the  limitation  intended  them  by 
the  articles ;  and  according  to  the  common  course,  where  a  provi- 
sion is  made  for  daughters  by  a  term  of  years,  it  is  always  so 
limited  as  to  be  out  of  the  father's  power  to  bar  it. 

In  another  case,  indeed,  wher6  marriage  articles  were  entered  Powell  v. 
into  for  settling  lands  to  the  use  of  the  husband  D,  for  life,  with-  Price, 2P.W. 
out  waste,  remainder  to  trustees  and  their  heirs  during  his  life  to  ^3^-  ^» 
support  contingent  remainders,  remainder  in  part  to  the  wife  E.  ^'^I®* 
for  jointure,  remainder  as  to  the  whole  to  the  first,  &c.  son  of  the 
marriage  in  tail  male  successively,  remainder  to  the  heirs  male 
of  the  body  of  the  husband  (i.  e,  by  any  wife),  remainder  to  the 
heirs  of  his  body  by  his  said  wife  A,  remainder  to  his  own  right 
heirs,  with  a  clause  empowering  husband  and  wife  to  make 
leases;  and  also  a  clause,  that  if  he  should  die  without  issue 
male  by  his  said  wife,  if  there  should  be  one  daughter,  she  should 
have  3,000/.,  and  if  there  were  more  daughters  than  one,  th^ 
should  have  4,000/.  among  them;  which  portions  were  to  be 
secured  on  some  part  of  the  estate.     It  happened  there  was 
issue  of  the  marriage  only  one  daughter.     Z>.  survived  his  wife, 
and  suffered  a  common  recovery  of  the  lands,  and  made  another 
settlement  of  them  in  consideration  of,  and  previous  to,  his  second 
marriage ;  subject  as  to  part  to  a  trust  for  raising  3,000/.  for  his        [  102  ] 
daughter  by  his  first  wife,  in  satisfaction  of  the  portion  she  was 
entitled  to  under  the  first  articles,  and  maintenance  for  her  in  the 
meantime. 

The  question  was  (here  being  notice  of  the  first  articles,)  whe- 
ther the  limitation  in  the  first  articles  to  the  heirs  of  the  body  of 
Z>.  by  B.  his  wife,  should  not  be  taken  as  if  it  had  been  to  the 
daughters  of  2>.  by  his  said  first  wife  ?  For  then  they  could  not 
be  barred  by  the  recovery  (considering  the  preceding  intermedi- 
ate limitation  to  the  heirs  male  of  his  body  at  the  same  time  as 
words  of  purchase.) 

It  was  insisted,  that  here  the  limitation  to  the  heirs  of  the  body 
of  D.  by  E.  his  first  wife,  must  be  the  same  as  if  it  had  been  to 
the  daughters ;  for  it  could  not  be  intended  in  favour  of  the  sons 
of  that  marriage,  there  being  an  express  limitation  before  to  them; 
and  though  in  the  case  of  a  settlement,  there  being  a  precedent 
estate  for  life  to  />.,  it  would  have  been  an  estate  tail  in  him  bar- 
rable  by  a  common  recovery,  yet  it  was  otherwise  where  it  rested  Supra, 
upon  articles ;  and  the  case  of  West  v.  Errissey  was  cited.  p.  100. 

On  the  other  side  it  was  said,  and  resolved,  that  the  3,000/.  se- 
cured by  the  settlement  on  the  second  marriage,  was  an  actual 
satisfaction  of  all  demands  under  the  articles ;  and  that  though  a 
limitation  by  articles  to  the  heirs  male  of  the  marriage,  after  an 
express  estate  for  life  to  the  father,  should  be  taken  to  mean  a  re- 
mainder to  the  first,  &c.  son,  it  does  not  follow  that  a  limitation  to 
the  heirs  of  the  body  must  be  equivalent  to  a  remainder  limited 
to  daughters ;  especially  in  this  case,  where  they  were  postponed 
to  the  limitation  to  the  heirs  male  of  the  body  of  D,  by  any  wife ; 

10 
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and  where  there  was  an  express  pecuniary  provision  made  for 
the  daughters  by  the  first  wife ;  which  was  all  they  were  to  de- 
pend upon. 

And  the  following  diversities  were  taken  by  the  court,  between 

this  last  case  and  the  case  of  West  and  Errissey ;  in  the  case  of 

West  and  Errissey,  no  portions  were  provided  for  the  daughters 

of  the  first  marriage ;  in  the  last  case,  portions  in  all  events  were 

secured  to  such  daughters.    In  the  case  of  West  v.  Errissey,  after 

the  limitation  in  the  articles  to  the  heirs  male  of  the  body  of  the 

husband  and  wife,  and  the  remainder  to  the  heirs  male  of  the 

[  103  ]       body  of  the  husband  by  any  wife,  came  the  remainder  to  the 

heirs  female  of  the  body  of  the  husband  by  the  first  wife,  &c.; 

so  that  the  daughters  were  more  immediately  in  the  view  and 

contemplation  of  the  parties  than  in  the  last  case. 

(x)  Quarcj        The  distinction  between  the  two  cases  of  West  v.  Errissey  (x) 

and  Powell  merits  particular  attention ;  in  order  to  prevent  onr  mistaking 

V.  Price,       them  for  clashing  authorities ;  and  enable  us  to  discriminate  pro* 

perly,  between  their  respective  applications  to  the  circumstances 

of  cases,  that  may  occasionally  arise  for  our  consideration  in  the 

course  of  practice. 

The  prominent  features  of  distinction  were  the  expression  heirs 
female  as  contradistinguished  from  heirs  male  in  West  v.  Erris- 
sey ;  and  the  want  of  any  other  provision  in  that  case  for  daugh- 
ters, than  the  limitation  intended  them  by  the  articles,  under  the 
description  of  heirs  female;  whilst  in  Powell  and  Price,  the  words 
heirs  of  the  body,  were  not  so  direct  a  designation  of  daughters, 
as  to  denote  them  the  immediate  objects  of  contemplation ;  and 
there  were  portions  secured  to  the  daughters  of  the  marriage,  in- 
dependently of  the  construction  or  effect  of  the  words,  heirs  of 
the  body.— 'A  little  consideration  will  show  these  distinctions  in  a 
much  stronger  light,  than  the  first  glance  may  represent  them. 

The  description  of  heirs  female,  cannot  be  explained  into  any 
other  intention  in  regard  to  its  objects,  than  daughters,  after  the 
contradistinguished  limitation  to  heirs  male,  applied  to  sons  and 
their  issue  male.  But  heirs  of  the  body,&c.  extend  in  expression, 
and  may  also  embrace  in  intention  other  objects ;  namely,  heirs 
female  of  the  sons,  so  as  to  let  in  the  daughters  of  sons,  who  are 
not  comprehended  in  the  limitation  to  heirs  male.  An  immediate 
view  or  contemplation  of  daughters  of  the  marriage,  after  sons, 
would,  it  may  be  supposed,  suggest  the  expression  heirs  female, 
after  a  designation  of  the  sons  by  the  words  heirs  male  ;  but  heirs 
of  the  body  is  the  only  concise  expression  that  could  be  calcula- 
ted to  comprehend  and  let  in  the  heirs  female  of  sons.  And 
might  not,  under  that  expression,  a  daughter  of  a  son  have  as  fair 
a  claim  to  have  the  articles  executed,  so  as  to  give  estates  in  tail 
general  to  the  sons,  in  order  to  let  her  in,  as  the  issue  of  a  por- 
[  104  ]  tioned  daughter  can  ?  Where,  indeed,  the  daughters  of  the  mar- 
riage are  not  otherwise  provided  for  by  portions,  their  equity  un- 
der the  general  consideration  of  marriage  stipulation,  viz.  the 
provision  for  the  immediate  issue,  seems  well  founded,  and  supe* 
rior  to  the  claim  of  a  daughter  of  a  son.  But  where  the  daughters 
of  the  marriage  have  an  absolute  provision  under  the  articles, 
why  is  the  court  to  abridge  the  general  extent  of  the  words,  heirs 
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of  the  body,  in  their  favour,  in  preference  to  the  daughter  of  a 
son,  equally  included  in  the  import  of  those  words,  and  not  other- 
wise provided  for  at  all  ?  If  the  words,  heirs  of  the  body,  after 
a  limitation  to  sons  in  tail  male,  subject  to  portions  for  daughters 
in  failure  of  issue  male,  are  to  operate  in  the  way  of  strict  settle* 
ment,  in  giving  estates  by  purchase  to  the  issue  expressed  by  them^ 
why  are  they  to  be  confined  to  daughters  and  their  issue  only,  in 
exclusion  of  the  issue  female  of  sons  ?  Can  the  intention  be  sup- 
posed of  preferring  the  daughter  of  a  daughter  provided  for,  to  the 
daughter  of  a  son  ?  If  not,  where  is  the  ground  for  narrowing 
the  words,  heirs  of  the  body,  in  construction  to  heirs  female,  in 
exclusion  of  the  latter  ?  And  if  these  words  are  to  be  understood 
in  their  own  extent  of  heirs  of  the  body,  they  cannot  have  effect 
by  way  of  strict  settlement,  without  limiting,  estates  to  the  first 
and  other  sons'in  tail  general,  previous  to  the  limitations  to  the 
daughters.  But  where  is  the  authority  for  the  modelling  of  arti- 
cles to  such  an  extent,  after  giving  the  same  sons  estates  in  tail 
male,  under  the  limitation  to  heirs  male,  subject  to  portions  for 
daughters  ?  or  how  does  the  general  principle,  on  which  a  court 
of  equity  seems  to  interpose  on  these  occasions,  require  it  ?  The 
marriage,  and  articles  for  settlement,  suppose  an  intended  provi- 
sion for  the  issue.  A  court  of  equity  will  deviate  from  the  strict 
legal  effect  of  the  words  of  the  articles,  to  effectuate  this  intent ; 
but  the  operation  of  the  principle  seems  to  terminate  in  the  secu- 
ring an  effectual  provision  for  the  issue  of  the  marriage.  After 
that  is  done,  why  should  not  the  limitations  operate  according  to 
their  legal  import  ? 

In  another  case,  where  an  estate  was  articled  to  be  settled  on  Roberts  v. 
the  husband  for  life,  sans  waste,  remainder  to  the  heirs  male  of  Kingsley, 
his  body,  with  power  to  raise  portions  for  younger  children,  a  i  Ves.  sen. 
settlement  was  afterwards  made,  before  marriage,  in  pursuance        [  105  ] 
of  the  articles,  and  observing  the  very  words  of  the  articles.   The  238.  T. 
husband  afterwards  levied  a  fine  to  the  use  of  himself  in  fee,  and  1749. 
by  will  made  a  provision  for  his  son's  debts.     Lord  Hardwicke 
said  it  was  the  common  case ;  the  variation  from  the  intent  of  the 
articles,  and  from  the  ordinary  course  of  settlements  not  arising 
from  any  new  agreement,  (being  made  in  pursuance  of  the  arti- 
cles»}  but  from  mistake  in  not  attending  to  a  strict  settlement. 
The  reason  of  which  was  unanswerable,  viz.  that  on  a  settlement 
for  valuable  considerations  to  make  the  father  tenant  in  tail, 
would  be  nugatory,  and  the  same  as  making  him  tenant  in  fee. 
But  the  son  having  submitted  to,  and  taken  a  benefit  under  his  VidelBrown 
father^s  will,  must  be  bound  thereby ;  and  therefore,  though  he  Chanc.  Cas. 
was  entitled  to  have  the  settlement  rectified  according  to  the  587.  ofelec- 
true  intent  of  the  articles,  he  could  not  retain  both,  but  must  make  tion  in  these 
his  election.  cases. 

The  word  issue  equally  comprehends  male  and  fe-  Hart  9. 
See  §  503-  male.    And  therefore  in  a  case  of  marriage  articles  Middlehurst, 
533a.  for  conveying  lands  in  trust  for  the  husband  for  life,  8  Atk.  871. 

and  afterwards  to  the  wife  for  life,  and  afterwards  to  T.  1746. 
the  issue  of  the  matcTi,  in  such  manner,  and  subject  to  such 
charges  for  younger  children,  as  the  husband  should  by  deed  or 
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will  appoint,  Ijord  Hardwicke  held  that  a  daughter,  the  only 

or  the  word  issue  of  the  marriage,  .was  entitled,  under  an  equitable  execution 

Issue,  vide     of  those  articles  in  strict  settlement,  to  an  estate  tail.     Issue  of  the 

the  case  re-    marriage,  he  said,  included  male  as  well  as  female ;  and  therefore 

ferred  to,       if  it  had  gone  no  further  than  to  the  issue  of  the  marriage,  and  a 

infra,  116.     ^ill  had  been  brought  for  carrying  the  articles  into  execution,  the 

settlement  must  have  been  to  all  the  issue ;  to  the  first  and  every 

other  son,  and  for  default  of  such  issue,  to  the  daughters,  with 

Vid.  2  Atk.   proper  remainders  following  one  after  the  other*,  and  that  he  had 

7.^.  known  several  decrees  of  that  kind  upon  the  words,  issue  of  the 

marriage.     And  though  by  the  words  subjecting  the  provision  to 

the  father's  appointment,  he  might   have  divided  the  estate 

amongst  the  children ;  a  different  part  among  the  sons  if  he 

pleased,  and  another  part  by  way  of  provision  for  the  daughters ; 

still  the  whole  of  the  estate  must  have  been  divided,  though  the 

proportion  was  left  to  the  father. 

This  last  case,  we  may  observe,  differs  materially  from  that  of 
[  106  ]       "  Powell  V.  Price,''  and  rather  classes  with  that  of  West  v.  Erris- 
sey.     For  here  a  provision  was  intended  for  the  issue  of  the 
marriage,  which  included  female  as  well  as  the  male ;  and  no 
other  provision  was  made  for  any  of  such  issue  male  or  female, 
than  what  was  imported  in  the  limitation  to  the  issue,  which  em- 
braced the  whole  estate  comprised  in  it.     Indeed,  it  was  the  case 
of  a  limitation  that  could  not  have  entitled  the  father  to  an  estate- 
tail,  even  if  the  issue  female  had  been  otherwise  provided  for ; 
issue  being,  in  legal  construction,  a  word  of  purchase.    Nor  could 
the  issue,  either  male  or  female,  have  taken  at  law,  otherwise 
than  as  purchasers.     It  was  a  case,  therefore,  in  which  the  equit- 
able construction  did  not  depart  from  the  legal  import  of  the  word 
issue,  in  favour  of  issue  otherwise  provided  for ;  but  enforced  a 
construction,  consonant  to  the  legal  import  of  the  words,  in  favour 
of  the  issue  having  no  other  provision  than  what  that  construc- 
tion afforded  them. 
Dod  V.  Dod,       So  in  another  case,  where  by  articles  previous  to  marriage  it 
Ambl.  Rep.   wa^  agreed  that  3,000/.  should  be  laid  out  in  the  purchase  of  a 
^74.  freehold  estate,  to  be  settled  on  the  husband  for  life,  remainder  to 

the  wife  for  life,  remainder  to  the  use  of  such  issue  of  their  bodies, 
in  such  parts  and  manner  as  the  husband  and  wife  should  by 
deed  or  writing  appoint ;  and  for  want  of  appointment,  to  the  use 
of  the  issue  of  their  bodies,  remainder  to  the  right  heirs  of  the 
husband.  There  was  no  provision  for  younger  children.  The 
husband  died  without  appointment,  leaving  his  wife  and  two  sons 
and  a  daughter.  Upon  a  bill  by  the  eldest  son  to  have  the  money 
laid  out,  according  to  the  articles,  in  land  to  be  settled  on  him  in 
tail,  remainder  to  his  brother  and  sister  in  tail,  with  reversion  in 
fee  to  himself;  and  a  cross  bill  by  the  younger  children  to  have 
the  lands  to  be  bought  settled  on  them  equally  with  the  eldest  son, 
the  Master  of  the  Rolls  was  of  opinion,  that  the  lands  to  be  pur- 
chased ought  to  be  settled  in  strict  settlement,  and  limited  to  the 
first,  &c.  sons  in  tail,  with  the  remainder  (the  daughter  being  dead 
without  issue)  to  the  right  heirs  of  the  husband  5  and  decreed  ac- 
cordingly. 
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The  cases  that  have  followed  that  of  Burton  v.  Hastings,  above 
cited,  evidently  appear,  from  what  I  have  stated  of  them,  to  have  Supra,  p.  99. 
done  away  the  authority  of  Lord  Co wper's  opinion,  when  he  dis- 
missed the  bill  in  that  case.  And  it  is  observable,  that  in  Oil*  £  107  ] 
bert's  report  of  the  case  of  Burton  and  Hastings,  after  stating  that 
Mr.  Vernon  ojSered  to  the  court  a  difference,  where  the  settlement 
(made  in  pursuance  of  articles)  was  before  marriage,  and  after, 
viz.  that  where  it  was  before,  the  court  could  not  interpose,  as  it 
could  where  it  was  after  marriage ;  it  is  said,  that  the  court  had 
no  regard  to  this  distinction,  but  too  hastily  dismissed  the  bill. 

Lord  Talbot,  however,  in  a  subsequent  case,  adopted  the  dis-  Gas.  Temp, 
tinction  urged  by  Mr.  Vernon  in  that  of  Burton  and  Hastings ;  Talb,  20. 
and  laid  it  down  as  a  rule,  that  where  articles  are  entered  into  Legg  v. 
before  marriage,  and  a  settlement  made  after  marriage,  different  Goldwire, 
from  those  articles,  (as  if  by  articles  the  estate  was  to  be  in  strict  ^^  n^* 
settlement,  and  by  the  settlement  the  husband  is  made  tenant  in 
tail,)  the  court  will  set  up  the  articles  against  the  settlement ;  but 
where  both  articles  and  settlement  are  previous  to  the  marriage, 
at  a  time  when  all  parties  are  at  liberty,  the  settlement  differing 
from  the  articles,  will  be  taken  as  a  new  agreement  between 
them,  and  shall  control  the  articles.    And  although  in  the  ca^  of 
West  and  Errissey  the  articles  were  made  to  control  the  settle- 
ment made  before  marriage,  yet  that  resolution  did  not  contradict 
the  general  rule ;  for  in  that  case  the  settlement  was  expressly 
mentioned  to  be  made  in  pursuance  and  performance  of  the  said 
marriage  articles,  whereby  the  intent  appeared  to  be  still  the  same 
as  it  was  at  the  making  of  the  articles. 

So  in  the  case  of  Warrick  v.  Warrick,  hereafter  cited,  there  Infra,  p.l08. 
were  both  articles  and  a  settlement  before  marriage;  but  the  latter 
was  declared  to  be  in  part  performance  of  the  former. 

Upon  the  whole,  therefore,  the  general  doctrine  upon  this  subject 
appears  to  be,  that  in  the  case  of  articles  before  marriage,  contain- 
ing limitations  that  would  give  the  parents^  or  either  of  them, 
such  an  estate  tail  as  would  enable  the  father  alone  during  the 
coverture,  or  the  surviving  parent  afterwards,  to  bar  the  issue  of 
the  marriage,  under  a  legal  settlement  limiting  the  estate  in  the 
same  words,  equity  will  rectify  it,  and  make  a  strict  settlement ; 
unless  the  issue  is  otherwise  provided  for  than  by  the  limitation 
to  the  heirs,  &c.  or  from  other  limitations  or  provisions  in  other  [  108  ] 
lands,  it  appears  that  the  parties  knew  and  intended  the  distinc- 
tion. But  that  the  court  will  not  interfere,  if  both  articles  and 
settlement  are  made  before  marriage;  unless  the  settlement  in 
that  case,  be  expressed  to  be  made  in  pursuance  of  the  articles; 
for  the  court  will  suppose  that  the  parties  had  altered  their  inten- 
tion, with  respect  to  the  terms  of  the  marriage;  which  they  may 
do  before  the  marriage,  though  not  afterwards:  and  that  the 
settlement  was  made  in  pursuance  of  such  new  agreement,  and 
not  of  the  articles.  But  when  it  is  said  to  be  made  in  pursuance 
of  the  articles,  all  room  for  such  a  supposition  is  precluded. 

Here,  however,  we  must  remark,  that  the  court  will  not  in 
those  cases  relieve  against  purchasers  for  valuable  consideration 
and  without  notice.     As  in  the  case  of  West  and  Errissey  above 
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Supra,  cited,  one  of  the  objections  to  the  appeal  was,  that  if  the  articles 

p.  100.  should  be  allowed  to  control  the  settlement,  the  purchasers  under 
the  husband  would  in  consequence  be  affected ;  to  which  it  was 
answered,  that  the  appellant's  bill  was  not  bl'ought  against  an^ 
purchaser,  as  to  the  parts  of  the  estate  sold  by  the  husband ;  since 
the  appellants  only  prayed  satisfaction  out  of  his  personal  estate. 
And,  indeed,  the  decree  wa3  according  to  such  prayer,  and  did 
not  in  the  least  affect  any  of  the  purchasers. — So  in  the  case  of 
Supra,  Powell  and  Price  above  cited ;  it  was  admitted,  that  if  the  trus- 

p.  101.  tees  (under  the  settlement)  or  second  wife  had  had  no  notice  of 

the  articles  made  on  the  first  marriage,  then  their  being  pur- 
chasers without  notice,  would  have  been  a  bar  to  the  plaintiff's 
claim  by  the  articles. 
Warrick  «.  And  in  the  case  of  Warrick  v.  Warwick,  before  Lord  Hard- 
Warrickand  wicke,  where  articles  were  entered  into  for  settling  an  estate  to 
Kniveton,  the  husband  for  life,  after  his  death  to  his  intended  wife  for  her 
8  Atk.  201.  life,  and  after  her  death  to  the  use  of  the  heir  male  of  the  husband 
to  be  begotten  on  the  body  of  the  wife ;  afterwards,  and  before 
marriage,  by  a  settlement  declared  to  be  in  part  performance  of 
the  said  articles,  the  lands  were  settled  upon  the  husband  for  life, 
then  to  the  wife  for  life,  and  after  her  death  to  the  use  of  the 
heirs  male  of  the  husband  begotten  on  the  body  of  the  wife. 
Afterwards  the  marriage  took  effect,  and  the  husband  suffered  a 
[  109  ]  common  recovery, and  mortgaged  the  land  in  fee;  which  mort^ 
gage  was  afterwards  assigned  to  another  mortgagee.  After  the 
I  father's  death,  his  eldest  son  brought  his  bill  for  an  account  of  the 
rents  and  profits,  and  for  possession,  and  to  have  the  full  benefit 
of  the  marriage  articles ;  insisting  that  his  father  was  intended  to 
be  tenant  for  life  only,  with  remainder  to  his  first  and  other  son 
and  sons  successively  in  tail;  that  he  was  a  purchaser  under 
those  articles,  and  they  ought  to  be  considered  as  if  they  had 
been  strictly  carried  into  execution.  The  mortgagee  denied 
notice  of  the  articles,  and  insisted  on  his  being  a  purchaser  for 
valuable  Consideration.  Lord  Hardwicke  said  it  was  certainly 
true,  from  the  general  principles  of  the  court,  that  if  articles  on 
marriage  are  to  settle  an  estate  to  ^.  for  life,  remainder  to  his 
wife  for  life,  remainder  to  the  heirs  male  of  the  body  of  Ji.,  it  is 
taken  in  that  court  to  be  in  strict  settlement,  and  an  estate  for  life 
only  in  the  father  and  mother ;  and  if  the  settlement  be  made 
after  marriage,  it  shall  be  rectified  by  the  articles  before — that 
the  case  of  West  and  Errissey  was  both  upon  articles  and  a  set- 
tlement before  marriage ;  and  was  the  first  case  where  the  court 
altered  a  settlement  and  made  it  conformable  to  articles,  and 
relieved  on  the  head  of  mistake,  the  settlement  referring  expressly 
to  the  articles.  But  that  was  between  the  parties  to  the  articles 
and  settlement,  and  their  representatives,  and  mere  volunteers : 
and  had  not  been  carried  into  execution  against  a  purchaser-^ 
that  it  was  true,  the  court  had  given  relief  against  persons  who 
claimed  under  the  settlement,  and  their  representatives ;  but  no 
case  had  gone  so  far  as  to  relieve  against  purchasers. — He  also 
observed,  that  there  was  no  case,  but  where  there  are  articles  as 
well  as  a  settlement,  in  which  the  court  will  construe  words 
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which  make  a  legal  estate  tail,  to  be  carried  into  strict  settlement 
And  upon  the  whole,  Lord  Hardwicke,  after  delivering  his  opin- 
ion that  there  was  not  sufficient  proof  of  notice  of  the  articles  in 
the  assignee  of  the  mortgagee,  dismissed  the  bill,  so  far  as  it 
prayed  to  be  relieved  against  the  mortgagee ;  but  decreed  that 
the  plaintiff  might  be  at  liberty  to  redeem. 

Here  we  may  also  notice  a  case,  where  the  court  refused  to  Cordwell  t^. 
rectify  a  settlement  according  to  articles,  for  want  of  the  prodiic-  Mackrill, 
tion  of  the  articles  themselves.     The  articles,  were  previous  to  Ambl.  Rep. 
marriage,  for  settling,  by  the  wife's  father,  certain  estates  to  the       [  110  ] 
use  of  the  husband  and  wife  for  their  lives,  and  the  life  of  the  515.  and 
survivor,  and  after  the  death  of  the  survivor,  to  the  use  of  the  2  Eden^s 
heirs  of  the  body  of  the  husband  on  the  wife,  remainder  over.  Cases  in 
A  settlement  was  made  after  marriage  reciting  the  articles,  and  Chan.  844. 
said  to  be  made  in  consideration  of  the  marriage,  and  pursuance  ^:  ,^T^?^ 
and  performance  of  the  articles.     Upon  a  bill  by  a  son  of  the  ^^^  tnfra 
marriage,  to  have  the  articles  carried  into  execution,  Lord  Hard-  *?    *'**'"*''" 
wicke  dismissed  it,  for  want  of  the  articles  being  produced ;  by  ^^' 
which  alone,  he  said,  he  could  alter  the  settlement.    It  was  im-  '^"i^i^  p^ 
possible,  he  said,  for  him  to  determine  otherwise,  unless  the  v^       P" 
whole  of  the  instrument  was  before  him;  for  the  true  construction 
depended  on  words,  and  other  parts  of  the  deed  might  be  mate- 
rial to  find  out  the  true  meaning.     He  could  not  see  reason  to 
lay  it  down  as  a  rule,  that  in  all  cases  of  articles,  the  husband 
was  to  be  only  tenant  for  life. 

There  was  a  case  of  earlier  date  than  several  I  have  been  notic- 
ing, in  which,  though  the  final  decision  did  not  directly  turn  on 
the  execution  of  articles,  but  the  aiding  of  a  defective  settlement, 
yet  from  its  relation  to  the  doctrine  upon  articles,  I  think  it  claims 
a  place  here.     It  was  a  case  where  the  husband,  upon  his  mar-  White  o. 
riage,  covenanted  to  levy  a  fine  of  freehold,  and  surrender  copy-  Thorn- 
bold  lands  to  the  use  of  himself  for  life,  remainder  to  his  wife  for  burgh,  t 
life,  remainder  to  the  heirs  male  of  his  body  by  his  wife,  remain-  Vern.  702. 
der  to  the  heirs  of  their  two  bodies.     He  afterwards  died,  with-  ^'  1715. 
out  levying  the  fine  or  making  the  surrender,  leaving  a  son  and 
a  daughter  by  his  wife.    The  son  afterwards,  for  indemnifying 
some  sureties  for  him,  covenanted  to  levy  a  fine  of  the  freehold, 
and  surrender  the  copyholds ;  and  died,  having  sturendered  the 
copyhold;  but  without  levying  fine  of  the  freehold.     Upon  a  bill 
by  bis  sister  and  her  husband  to  have  the  freehold  and  copyhold 
lands  assured  to  her  according  to  the  intent  of  the  isettlement. 
Lord  Harcourt  considered  the  deed  by  the  father  in  the  nature 
of  articles,  to  be  executed  in  a  stricter  manner  than  in  the  words 
of  the  deed,  and  that  a  remainder  might  be  limited  to  the  daugh- 
ters; so  that  a  fine  by  the  sous  could  not  have  barred  it.    But 
upon  a  re-hearing  before  Lord  Cowper,  he  held  that  the  settle-        [111] 
ment,  by  the  deed  to  lead  the  uses  of  the  fine,  was  not  to  be  con- 
sidered as  articles,  but  a  defective  settlement,  and  the  uses  not  to 
be  altered  or  varied;  but  that  a  court  of  equity  would  assist  it  so 
lar,  as  to  consider  it  as  if  a  fine  had  been  levied,  (by  the  hus- 
band,) and  then  the  plaintiff  would  not  have  been  barred  without 
a  fine,  (by  her  father,)  and  she  was  to  be  considered  as  heir  of 
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the  body  of  her  father.  And  that  the  limitation  in  the  deed  to 
the  heirs  of  the  bodies,  could  be  inserted  for  no  other  end  or  pur- 
pose, but  to  carry  the  estate  to  the  daughters  of  the  marriage ;  it 
being  before  limited  to  the  heirs  male;  and  therefore  he  confirm- 
ed the  decree  as  to  the  freehold.  But  as  to  the  copyhold,  there 
appearing  no  particular  custom  in  the  manor  for  suffering  a  re- 
covery, he  held  the  surrender  (by  the  son)  would  have  been  bar- 
red by  the  entail,  in  case  the  copyhold  had  been  well  settled ;  and 
therefore  varied  the  decree,  and  dismissed  the  bill  as  to  that. 

Lord  Cowper,  we  observe,  considered  the  case,  as  of  a  settle- 
ment defective  only,  for  want  of  the  fine  and  surrender;  which 
were  the  only  requisites  to  substantiate  the  uses  declared.  And 
he  accordingly  only  afforded  the  aid  of  the  court,  in  supplying 
that  defect;  and  consequently  considered  the  son  as  taking  an 
estate  tail  from  or  through  his  father,  as  he  would  have  done, 
under  a  perfect  settlement  to  the  uses  declared.  But  the  obser- 
vation that  the  words  heirs  of  their  bodies,  could  be  inserted  for 
no  other  end  but  to  carry  the  estate  to  daughters  of  the  marriage 
Vide  supra,  APP^&i^  to  have  been  rather  too  loose ;  for  those  words  would 
p.  103.  '  have  let  in  a  daughter  of  the  son.  And,  according  to  Lord  Cow- 
per's  principle  of  decision  in  that  case,  such  a  daughter  (had  the 
son  left  one)  must,  as  heir  of  the  bodies  of  the  husband  and 
wife,  have  been  entitled,  prior  to,  and  in  exclusion  of,  the  daugh- 
ter, of  the  marriage.  For  the  estate  tail,  which  was  held  to  des- 
cend to  the  son's  sister,  because  her  brother  did  not  bar  it  by  a 
fine,  would,  for  the  same  reason,  have  first  descended  to  his 
daughter  if  he  had  left  one. 

It  is  obvious,  from  the  foregoing  cases,  that  the  general  princi- 
ple upon  which  the  court  of  Chancery  interposes,  to  carry  mar- 
riage articles  into  execution  by  way  of  strict  settlement,  notwith- 
standing the  articles  themselves  are  not  penned  in  that  manner, 
[112]  isy  that  articles  made  in  consideration  of,  and  previous  to  marriage, 
are  considered  as  heads  of  agreement,  entered  into  between  the 
parties  upon  valuable  consideration;  that  a  provision  for  the 
issue  of  the  marriage  is  one  of  the  great  and  immediate  objects  of 
this  agreement,  and  consequently  a  principal  intention  of  such 
agreement  must  be,  to  secure  such  a  settlement  as  shall  contain 
an  effectual  provision  for  that  issue;  which  end,  it  is  clear, 
cannot  be  answered  in  any  degree  by  a  settlement  so  framed,  as 
to  leave  it  in  the  power  of  either  parent  alone,  to  bar  their  issue 
by  fine  or  recovery. 

The  issue  in  these  cases  are  considered  as  claiming  a  provision 
in  the  capacity  of  purchasers  for  valuable  consideration,  under 
the  purport  and  intention  of  the  stipulated  terms,  upon  which 
that  marriage  was  engaged,  and  which  gave  them  birth.  But  it 
is  evident  the  same  obligatory  considerations  do  not  extend  to 
wills ;  devisees,  as  such,  are  mere  volunteers ;  their  claim  has  no 
other  ground  than  the  intention  and  bounty  of  the  testator ;  and 
consequently,  the  terms  in  which  that  intention  and  bounty  is 
expressed,  may  alone  ascertain  the  nature  and  extent  of  their 
right.  They  have  no  claim  arising  from  compact  made  upon 
valuable  consideration,  as  the  issue  in  the  foregoing  cases  con- 


DEFINED  AND  DISTINGUISHED.  US 

fcssedly  has.  Therefore  it  ia  no  wonder  that  we  find  frequent 
distinctions  between  wills  and  marriage  artides,  in  regard  to  the 
effect  of  the  limitation  to  the  heirs  of  the  body,  &c.  after  a  prece- 
ding limitation  to  the  ancestor. 

Thus,  where  ^,  by  will  gaye  300/.  to  her  daughter,  to  be  laid 
out  in  land,  and  settled  to  the  use  of  her  said  daughter  and  her 
children,  and  if  she  died  without  issue,  remainder  over.    1^2  Vem.686. 
daughter  married,  and  after  her  decease,  a  bill  was  brought  by  Sweetapple 
her  husband  to  have  the  money  laid  out  in  land,  and  the  land  v.  Bindon, 
settled  on  him  for  life,  as  tenant  by  the  curtesy,  or  to  have  the  H.  1705. 
interest  of  the  money  for  life  in  lieu  of  the  profits  of  the  land. 
The  court  held,  that  if  it  had  been  an  immediate  devise  of  the 
land,  the  daughter  would  have  been,  by  the  words  of  the  will, 
tenant  in  tail ;  and  consequently  the  husband  would  h^ve  been 
tenant  by  the  curtesy  ;  and  that  in  case  of  a  voluutary  devise,  the 
court  must  take  it  as  ihey  found  it,  and  not  lessen  the  estate  or 
benefit  of  the  legatee ;  although  upon  the  like  words  in  marriage       [1131 
articles  it  might  be  otherwise,  where  it  appeared  the  estate  was 
intended  to  be  preserved  for  the  benefit  of  the  issue;  and  there- 
fore decreed  the  money  to  be  considered  as  lands,  and  the  husband 

to  have  the  interest  for  his  life,  as  tenant  by  the  curtesy. 
See  §478.        So  upon  a  devise  for  the  settling  of  lands  on  A.  for  Legat  v. 

life,  ana  after  bis  decease  to  the  heirs  male  of  his  body,  Sewell, 
and  the  heirs  male  of  the  body  of  every  such  heir  male,  severally  1  £q.  Abr. 
and  successively  as  they  should  be  in  priority  of  birth  and  seniority  395.£.1706. 
of  age,  remainder  to  B, ;  in  arguing  the  question,  whether  A.  ^*^^  this 
was  tenant  for  life  only  or  in  tail,  the  common  case  of  marriage  ^^^^^>  vo^tk^ 
articles  was  cited,  where,  though  they  were  so  worded  as  to  give  ^^^' 
the  husband  an  estate  tail,  yet  the  court  had  decreed  a  settlement  on 
the  husband  for  life  only,  and  then  upon  the  first  and  other  son  and 
sons,  &C.     Upon  which  part  of  the  argument  Lord  Keeper  {x)  (x)ue.Lord 
observed,  that  where  settlements  were  agreed  to  be  made  upon  Cowper. 
valuable  consideration,  the  court  would  aid  inartificial  words,  Vide  infray 
and  make  an  artificial  settlement ;  but  he  never  knew  it  done  for  I^^- 
a  bare  volunteer. 

And  again,  in  a  case  where  lands  were  limited  by  will  in  trust  g^^  ^^  ^^^^ 
for  JB.  for  life,  with  leasing  power,  and  after  bis  decease  in  trust  ^^  Coleman, 
for  the  heirs  male  of  his  body.  Lord  Keeper  (y)  decreed  an  2* Vem.  670. 
estate  tail  to  be  conveyed  to  B.  although  he  admitted  that  upon  1,  p.w.  142! 
articles  of  marriage,  founded  on  agreement,  the  husband  in  such  E.  1711. 
qaae  might  be  made  only  tenant  for  life ;  but  in,  a  will  (he  said)  Inrra,p.  124. 
you  must  take  words  as  you  find  them.  So  in  the  case  of  Trevor  (y)i.  e.  Lord 
and  Trevor  above  cited.  Lord  Chancellor  said,  that  upon  articles  Harcourty 
the  case  was  stronger  than  on  a  will.  who  revers- 

ed Lord  Cowper*§  decree.    Supra,  p.  90. 

I  have  adduced  the  above  instances  in  order  to  show,  that  the 

practice  of  the  Court  of  Chancery,  in  respect  to  the  construction 

of  marriage  articles,  is  not,  even  in  that  court,  admitted  to  be  any 

authority  for  the  like  construction  in  the  cases  of  wills ;  unless  it 

be  in  certain  cases  where  a  will  does  not  give  the  legal  estate, 

but  only  creates  a  trust  to  be  carried  into  execution.    As  to  Cas.  Temp. 

which,  Lord  Talbot  in  the  case  of  Lord  Olenorehy  and  Boswell,  Talb.  20. 

11  infra,  116. 


113  CONTINGENT  REMAINDERS 

said,  the  rule  is  not  generally  true,  that  in  articles  and  executory 
Infra, p.  115.  trusts,  different  constructions  are  to  be  admitted;  that  the  case  of 
[  114  ]        Papiilon  and  Voice  was  directly  against  that,  and  seemed  to  him 
a  very  strong  authority  for  executing  the  intent  in  one  case  bb 
well  as  in  the  other.    And  Lord  Hardwicke  carried  the  analogy 
2  Atk.  583.  still  further  in  the  case  of  Bagshaw  and  Spencer,  by  reprobating 
in  the  case    the  distinction  between  trusts  executed  and  executory,  and  treats 
of  Bagshaw   ing  all  trusts  as  executory;  a  distinction,  however,  whioh  seems 
V.  Spencer,    to  have  had  its  weight  as  well  in  cases  preceding,  as  others  sub- 
infra,  121.    sequent  to  that  of  Bagshaw  t;.  Spencer,  as  will  appear  in  the  pro- 
gress of  these  sheets,  (a?) 
Vide  Mott        ^*  ^^'  (^^  ^®  ^^^  come  to  those  cases  of  trusts.    See  §  4S^ 
r  Buxton      o^^®'  ^^*"  marriage  articles,  in  decreeing  the  execu-      502. 
7*  Ves.  201.  ^^^"  °f  which,  the  Court  of  Chancery  has  so  far  de- 
Countess  of  parted  from  that  which  would  be  the  legal  operation  of  the  words 
Lincoln  v.     limiting  the  trust,  if  reduced  to  a  common-law  conveyance,  as  to 
Duke  of       construe  the  words  heirs  of  the  body  of  cestui  que  trust,  although 
Newcdsthy    preceded  by  a  limitation  for  life  to  the  cestui  que  trust,  as  words 
12  Ves.  227.  of  purchase  and  not  of  limitation. 
Blackham  i>.  Stables,  2  V,  4^  B.  367.  and  Marshall  v.  Bousfield,  2  Madd.  166* 

Those  have  been  cases,  where  some  clause  repugnant  to  the 
nature  of  an  estate  tail,  showed  that  the  donor  intended  only  an 
Infra,  p.ldO,  estate  for  life. — For  a  more  particular  view  of  the  distinctions  on 
et  seq.  this  point,  I  shall  refer  to  a  future  page. 

Leonard  v.  Thus,  where  lands  were  devised  to  trustees  and  their  heirs  for 
Earl  of  Sus-  payment  of  debts  and  legacies,  and  afterwards,  to  settle  what 
sex,  2  Vern.  should  remain  unsold,  one  moiety  to  the  testatrix's  son  H.  and 
[115]  the  heirs  of  his  body  by  a  second  wife,  with  remainder  over ;  and 
526.  M.  the  other  moiety  to  the  testatrix's  son  jP.  and  the  heirs  of  his  body, 
1705.  with  remainders  over ;  taking  special  care  in  such  settlement,  that 

it  should  never  be  in  the  power  of  either  of  the  sons  to  dock  the 
entail  of  either  of  iheir  moieties.  Upon  a  question,  whether  the 
sons  were  entitled  to  have  estates  tail  conveyed  to  them,  or  only 
estates  for  life,  the  court  held,  that  the  sons  must  be  made  only 
tenants  for  life,  and  should  not  have  estates  tail  conveyed  to  them; 
but  their  estates  for  life  should  be  without  impeachment  of  waste. 
Because  in  that  case  an  estate  was  not  executed,  but  only  execu- 
tory ;  and  therefore  the  intent  and  meaning  of  the  testatrix  was 
to  be  pursued.     She  had  declared  her  mind  to  be,  that  her  sons 

(x)  In  addition  to  what  Mr.  Fearne  has  said  In  this  paragraph,  on  the  interference 
of  equity,  in  decreeing  a  strict  settlement  when  the  articles  import  an  estate  tail  to  the 
parent,  from  whom  the  estate  moves,  it  may  be  observed,  that  this  observation  does 
not,  perhaps,  extend  to  copyhold  estates,  as  the  11  Hen.  7,  ch.  20,  does  not  extend  to 
copyholds. 

It  may  also  be  observed,  that,  when  there  is- a  settlement  without  articles,  the  words 
will  be  led  to  their  legal  operation,  unless,  from  some  recital  in  thedeed,  or  some  other 
circumstance,  it  can  be  made  to  appear,  by  legal  evidence,  to  the  satisfaction  of  the 
court,  that  the  language  of  the  limitation,  was  owing  to  mistake.  See  Doran  «•  Ross,  8 
Bro.  Ch.  Ca.  27.  1  Ves.  jun.  57, 171,  864. 

(y)  V.  10.  Efl^t  of  the  rule  in  Shelley's  case  on  limitations  contained  in  other  in- 
struments than  marriage  articles. 
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should  not  have  it  in  their  power  to  bar  their  children,  which 
they  would  have,  if  an  estate  tail  were  to  be  conveyed  to  them. 
And  the  court  took  it  to  be  as  strong  in  the  case  of  an  executory 
devise  for  the  benefit  of  the  issue;  as  if  the  like  provision  had 
been  contained  in  marriage  articles ;  but  had  she  by  her  will  de- 
vised to  her  sons  an  estate  tail,  the  law  mu^t  have  taken  place ;  "^ 
and  they  might  have  barred  their  issue,  notwithstanding  any 
subsequent  clause  or  declaration  in  the  will,  that  they  should  not 
have  power  to  dock  the  entail. 

And  where  Ji.  devised  a  sum  of  money  to  trustees,  in  trust  to  2P.  W.  471. 
be  laid  out  in  lands,  and  to  be  settled  on  B.  for  life,  without  im-  Papillon  v. 
peachment  of  waste,  remainder  to  trustees  and  their  heirs  during  Voice. 
the  life  of  B.  to  support  contingent  remainders,  remainder  to  the  T.  1728. 
heirs  of  the  body  of  JB.,  remainders  over,  with  a  power  to  B.  to  ^^^  ^^^^  *«- 
make  a  jointure, — ^the  universality  of  the  rule  respecting  theP^^»^\^> 
union  of  the  limitation  to  the  ancestor  for  life,  with  that  to  the  ll^.ij'tnfra, 
heirs  of  his  body,  &c.  was  urged  in  support  of  ^.'s  being  entitled  J'^**  ^^^  4" 
to  an  estate  tail  in  the  lands  to  be  purchased.    To  which  it  was       • 
answered,  that  the  rule  in  construction  of  wills  was,  that  the  in- 
tention of  the  party  ought  to  take  place,  however  improperly  ex- 
pressed.    That  it  would  be  a  downright  violation  of  the  testator's 
intention,  to  construe  the  estate  devised  to  B,  to  be  an  estate  tail. 
For,  Iflt,  the  estate  was  devised  to  B.  for  his  life  expressly ;  2dly, 
it  was  to  B.  without  impeachment  of  waste,  which  would  be  vain 
words  if  B.  were  to  have  more  than  an  estate  for  life ;  3dly,  the       [  116  ] 
estate  was  devised  to  trustees  during  the  life  of  B,  to  preserve 
contingent  remainders,  so  that  the  testator  expressed  his  intention, 
that  the  remainders  limited  to  the  issue  of  B.  should  be  contin- 
gent remainders ;  and  what  could  be  more  contradictory  to  this 
express  and  plain  interit,  than  to  say  those  remainders  should  not 
be  contingent,  but  give  a  vested  estail  tail  to  B.    As  to  the  notion 
that  the  conveyance  directed  by  a  will  should  be  in  the  words 
made  use  of  in  the  will,  it  was  impossible  that  rule  could  uni- 
versally hold;  for  suppose  the  direction  of  the  will  was,  that  the  vide  Earl  of 
trustee  should  convey  the  lands  to  ^,  for  life,  remainder  to  B.  Stamford  v. 
for  ever;  this  in  a  deed  would  not  convey  a  fee,  as  it  would  in  a  Sir  John  Ho- 
will ;  and  therefore  there  was  no  necessity  that  the  words  in  the  bart,  infra, 
conveyance  should  pursue  those  in  the  will.    So  if  the  words  of  118.30  Mar. 
the  will  had  directed  the  estate  to  be  conveyed  to  •/?.  for  life,  re-  1710. 
mainder  to  the  issue  of  his  body  (he  having  none  at  the  time 
born)  this  would  be  an  estate  tail  in  a  will,  but  in  a  deed  it  would 
not  be  so.     Again,  if  the  words  in  a  will  were  that  the  convey- 
ance should  be  to  ^.  and  his  heirs  male,  this  would  be  an  estate 
tail ;   but  put  such  words  into  a  deed,  and  there,  for  want  of 
saying  of  whose  body  the  heir  must  be,  they  would  give  a  fee 
simple ;  to  which  the  court  agreed.    And  the  Lord  Chancellor 
King  declared  the  court  had  a  power  over  the  money  directed 
to  be  invested  in  land ;  that  the  diversity  was  between  the  will's 
passing  a  legal  estate  and  leaving  the  estate  executory,  so  that  the 

Earty  must  come  into  the  Court  of  Chancery,  in  order  to  have  the 
enefit  of  the  will;  that  in  the  latter  case,  the  intention  should 
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take  place,  and  not  th«  strict  rules  of  law  \  and  he  decreed  that 
JB»  should  have  but  an  estate  for  life  in  the  lands  to  be  purchased. 
Lord  Glen-       In  another  case,  of  a  dev^ise  to  trustees  and  their 
orchy  v.        heirs,  in  trust,  tilt  the  marriage  or  death  of  the  testa-    See  §499, 
Bosville,       tor's  grand-daughter,  to  receive  the  rents  and  profits,    491,  503- 
Cas.  Temp,  and  pay  her  an  annuity  for  her  maintenance,  and  as    533a. 
Talb.  3.  M.  to  the  residue  to  pay  his  debts  and  legacies,  and  after 
1733.  payment  thereof  in  trust  for  his  grand-daughter;  and  if  she  mar- 

ried a  Protestant,  after  her  age,  or  with  consent,  &c.  then  to  con- 
vey the  estate  after  such  marriage  to  the  use  of  her  for  life,  with- 
[117]  out  impeachment  of  waste,  remainder  to  her  husband  for  life,  re- 
mainder to  the  issue  of  her  body,  with  several  remainders  over. 
A  question  arose,  whether  under  the  will  the  testator's  grand- 
daughter (Lady  Glenorchy)  was  tenant  for  life  or  in  tail ;  which 
depended  on  two  points.  First,  whether  the  words  of  the  will, 
in  an  immediate  devise  of  a  legal  estate,  would  have  carried  an 
estate  tail ;  secondly,  if  so,  whether  the  court  would  make  any 
difference  between  a  legal  title  and  a  trust  estate  executory. 

Lord  Talbot  said,  he  should  upon  the  first  question  have  made 
no  difficulty  of  determining  it  an  estate  tail,  had  it  been  the  case 
of  an  immediate  devise.    He  thought,  in  cases  of  trusts  executed, 
or  immediate  devises,  the  construction  of  the  courts  of  law  and 
equity  ought  to  be  the  same,  for  there  the  testator  did  not  sup- 
pose any  other  conveyance  would  be  made.    But  in  executory 
trusts  he  left  something  to  be  done  ;  the  trusts  to  be  executed  io 
a  more  careful  and  more  accurate  manner.    That  in  the  case  of 
Supra,  113.   Legat  and  Sewell,  the  words,  if  in  «  settlement,  would  have 
Infra,  160.    made  an  estate  tail,  and  in  that  of  Baile  v.  Coleman,  the  execution 
Supra  113    ^^  ^  ^^  ^^  ^^^  same  estate  he  had  in  the  trust,  which,  in  con^ 
Infra  124.'  ^^^uction  of  law,  was  an  estate  tail.    That  the  case  of  ^'PapiUon 
and  Voice  "  seemed  a  strong^authority  for  executing  the  intent  in 
executory  trusts,  as  well  as  in  articles ;  and  he  accordingly  de- 
creed the  Lady  Glenorchy  but  an  estate  for  life,  with  remainder 
Vid,  Doe  d.  to  her  first  and  other  sons,  &c.    This,  we  observe,  was  the  case 
Cooper  V.      of  a  limitation  to  the  issue,  &c.  which  is  not,  even  in  legal  eon- 
CoUuj  4       struction,  so  appropriate  a  word  of  limitation,  as  the  word  heirs. 
T.  R,  294.    But  Lord  Talbot's  reasoning  applied  to  both,  and  brought  them 
alike  within  the  distinction  taken  by  him,  between  trusts  execu- 
tory and  immediate  devises. 

In  the  last  cited  case,  that  of  the  Earl  of  Stamford  v.  Sir  John 
Hobart,  was  resorted  to,  in  order  to  show  that  the  court  was  not 
tied  up  to  the  rules  of  law  in  cases  of  executory  trusts;  and 
though  such  case  does  not  rank  as  one  of  those  in  which  the 
Court  of  Chancery  has  deviated  from  the  rule  in  Shelley's  case, 
because  the  limitation  to  the  heirs  male  of  the  body  there  was 
preceded  only  by  a  term  of  years,  and  not  by  a  life  estate  in  the 
[118]  ancestor ;  yet,  as  it  is  one  of  the  cases  in  which  the  court  has  exe- 
cuted a  trust  for  heirs  male,  in  a  course  of  strict  settlement  on 
first  and  other  sons  successively  in  tail  male,  at  the  same  time 
that  it  is  a  strong  and  leading  authority  for  the  corrective  interpo- 
sition of  equity,  in  modelling  the  limitations  of  executory  trusts 
in  wills,  no  less  than  in  marriage  articles,  in  such  a  manner  as  to 
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mbstantiate  the  appareot  intention,  I  think  it  claims  our  proper 
attention  in  this  place. 

The  case  aroae  on  Sir  John  Maynard's  will ;  by  which,  after  Earl  of 
devising  his  estates  in  remainder  after  the  decease  of  his  wife  Stamford «. 
(afterwards  Countess  of  Suffolk)  to  trustees  and  their  heirs,  he  Sir  John  Ho- 
directed  them,  after  his  wife's  decease,  to  convey  certain  parts  bart,!  Brown 
thereof  to  the  use  of,  or  in  trust  for,  Sir  H.  Hobart  and  Elizabeth  P&rl-  Clas. 
his  wife  for  their  lives  and  the  life  of  the  longer  liver  of  them  5  28a  80  Mar. 
the  remainder  to  the  first  son  of  the  said  Elizabeth  for  ninety-  ^"^l^- 
nine  years,  if  he  should  so  long  live ;  the  remainder  lo  the  heirs 
male  of  the  body ^f  such  first  son;  the  remainder  to  all  and  every 
the  sons  of  the  said  Elizabeth  for  ninety-nine  years,  if  every  such 
son  respectively  should  so  long  live ;  the  remainder  to  the  heirs 
male  of  every  of  them,  to  take,  not  jointly,  but  successively,  one 
after  the  other,  according  to  the  births  of  each  of  them ;  each  son 
to  take  the  term  of  ninety-nine  years,  with  immediate  remainder 
to  his  said  heirs  male ;  the  remainder  thereof  to  Mary  Maynard 
(afterwards  Countess  of  Stamford)  for  her  life ;  the  remainder 
thereof  to  all  and  every  her  sons  for  such  like  term  of  ninety  •nine 
years,  and  with  remainder  to  the  heirs  male  of  the,body  of  every 
such  son  immediately  after  each  term.    The  testator  left  the  said 
Elizabeth  Hobart  and  Mary  Maj/nard  his  grand-daughters  and 
co-heirs  at  law,  who  neither  of  them  had  any  issue  male  at  the 
time  of  his  decease.    Afterwards,  on  some  disputes  between  Sir 
H.  Hobart  and  his  lady,  Lord  Stamford  and  his  lady,  and  the 
Countess  of  Suffolk,  an  act  of  Parliament  was  obtained,  where- 
by it  was  enacted  that  the  real  estate,  by  the  said  Sir  John  May- 
nard*s  will  given  or  appointed,  should  go  unto,  and  be  held  and 
enjoyed,  by  such  person  and  persons,  to  and  for  such  estates  and 
interests,  and  under  and  subject  to  such  charges,  limitations,  and 
appointments,  and  in  such  manner  and  form,  as  was  in  the  said 
will  expressed.    And  the  said  trustees  are  thereby  authorized       [  H^  ] 
and  empowered  to  convey  the  said  manors  and  lands  immediate- 
ly, unto  such  person  and  persons,  and  for  such  estate  and  estates, 
as  the  same  were  in  and  by  the  said  will  limited  and  appointed 
to  be  conveyed,  as  if  the  said  Countess  of  Suffolk  were  dead. 

After  the  decease  of  Sir  H. '  Hobaurt  and  his  wife,  upon  a  bill 
filed  by  Sir  John  Hobart,  their  only  son,  the  trustees  were  direct- 
ed to  convey  the  lands  according  to  his  will  and  the  words  of  the 
act  of  Parliament.  And  a  draft  of  conveyance  being  according- 
ly settled  by  the  Master  to  trustees,  habendum  to  them  and  their 
heirs ;  to  the  several  uses,  intents,  and  purposes  in  the  said  will 
and  act  of  Parliament  limited,  expressed,  and  declared,  and  to 
and  for  no  other  use,  intent,  or  purpose  whatsoever ;  the  plaintiff 
excepted  to  it,  for  that  the  premises  ought,  at  least,  to  have  been 
limited  to  the  use  of  the  said  trustees  and  their  heirs ;  and  only  in 
trust  for  such  person  and  persons,  and  such  estate  and  estates,  as 
were  in  and  by  the  said  wUl  and  act  of  Pas liament  limited ; 
whereby  the  legal  estate  might  be  vested  in  the  said  trustees,  for 
the  better  preservation  of  the  contingent  limitations,  which  other- 
wise, as  the  draft  was  prepared,  were  liable  to  be  destroyed,  and 
the  testator's  intention  plainly  defeated. 
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Upon  heating  of  this  exception,  Lord  Chancellor  Cowper  de- 
clared, '<  that  in  matters  executory,  as  in  cases  of  articles,  or  a 
will  directing  a  conveyance,  where  the  words  of  the  articles  or 
will  were  improper,  or  informal,  that  court  would  not  direct  a 
^  conveyance  according  to  such  improper  or  informal  expressions 
in  the  articles  or  will;  but  would  order  the  conveyance  or  settle* 
ment  to  be  made  in  a  proper  and  legal  manner,  so  as  might  best 
answer  the  intent  of  the  parties ;  and  in  that  case  his  Lordship 
conceived  the  true  intent  of  the  will  to  be,  that  the  estates  should 
be  secured,  as  far  as  the  rules  of  law  would  admit,  to  the  issue 
•  male  of  the  respective  devisees,  and  that  it  was  designed  to  be  as 
strict  a  settlement  as  possible  by  law."  His  Lordship  therefore 
decreed,  that  in  the  said  conveyance,  where  any  part  of  the  estate 
was  hmited  in  use  to  the  plaintiff  for  ninety-years  if  he  should  so 
loQg  live,  there  should  be  a  limitation  over  to  trustees  and  their 
[  ISO  ]  heirs  during  his  life,  to  preserve  the  contingent  uses  in  remainder; 
and  then  to  the  first  and  other  sons  of  the  plaintiff  in  tail  male 
sucoessivdy. 

Upon  an  appeal  to  the  Lords  from  this  last  decree,  it  was  con- 
tended, among  other  things,  that  the  act  of  Parliament,  which 
was  so  very  express  in  confirming  the  estates  appointed  by  the 
will,  could  never  intend  that  a  court  of  equity  should  have  power 
to  direct  a  conveyance  to  other  uses  than  what  were  mentioned 
in  the  will ;  but  the  decree  complained  of  did  so,  and  was  there- 
fore repugnant  both  to  the  will  and  act  of  Parliament,  as  well 
as  to  the  former  decree. — To  this  it  was  answered,  that  in  cases 
of  executory  articles,  for  the  settling  of  estates,  in  prospect  of 
future  conveyances  to  be  afterwards  made,  it  was  usual  for  courts 
of  equity  to  help  informalities  and  supply  defects;  especially  when 
the  things  supplied  were  necessary  to  support  the  main  intent  of 
the  parties,  and  to  carry  such  articles  into  execution,  according  to 
that  intent,  so  far  as  it  might  agree  with  law,  though  not  strictly 
according  to  the  words  and  penning  of  the  articles ;  and  it  fortiori 
would  courts  of  equity  do  so  in  the  case  of  a  will,  where  the  same 
was  only  executory  by  a  conveyance  to  be  made.     That  the  act 
of  Parliament  made  no  alteration  in  the  will,  in  the  point  in  ques- 
tion; it  only  hastened  the  time  for  the  trustees  to  convey,  even  in 
the  life-time  of  the  Countess  of  Suffolk,  and  in  some  other  par- 
ticulars not  relative  to  the  question.    But  in  all  other  respects, 
the  act  confirmed  the  will,  and  being  strictly  relative  to  it,  the 
intent  of  the  will  ought  to  be  the  rule  for  the  conveyance.    The 
decree  was  accordingly  affirmed  by  the  Lords. 
Allgood  9.         ^^  ^  ^^'^^  where  one  by  deed  conveyed  his  freehold  land  to 
WiUiers  or   trustees  and  their  tieirs,  and  his  leasehold  to  trustees  and  their 
Withers'^,    executors,  upon  trust  to  apply  the  rents  and  the  benefit  of  4he  re- 
Algood,  in    demption  to  fFl  for  life,  and  after  her  death  to  the  heire  of  the 
Chanc.  in      body  of  the  said  fV.  and  of  G,  and  of.il/.  their  heirs,  executors, 
1785,  cited    and  assigns,  during  the  continuance  of  the  estate  in  the  premises; 
2Burr.ll07.  upon  a  question  whether  W.  took  for  life,  or  in  tail.  Lord  Talbot 
1  Ves.  sen.   held,  that  she  took  an  estate  for  life,  and  that  the  heirs  took  by 
150.  2  Atk.  purchase.    In  which  case,  we  may  observe,  the  limitation  to  the 
682.  2  Ves.  heirs  of  the  body  of  W,  was  blended  with  that  to  the  heirs  of  the 
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bodies  of  several  olhers,  who  could  take  no  otherwise  than  by  sen.  648. 
purchase;  and  there  were  words  of  limitation  not  only  to  the        [  121  ] 
heirs  but  to  the  assigns  of  all  the  said  heirs  of  the  bodies  alike.      and  vide 

Ashton  V.  Ashton,  in  Ch.  1734,  cited  1  Yes.  sen.  149.2  Atk.  582. 

I  shall  next  notice  a  case,  of  very  frequent  reference  ;(r)  where  i  Ves.  sen. 
«/f.  devised  lands  to  five  trustees,  their  heirs  and  assigns  in  trust,  142.  2  Atk. 
by  rents  and  profits,  ^ale  or  mortgage,  to  pay  his  debts,  &c.  and  246.  670. 
after  payment  thereof,  he  devised  the  same  estates  to  three  of  the  577.  Bag- 
same  trustees,  their  executors,  &c.  for  500  years,  upon  trust  to  shaw  c. 
pay  his  legacies,  and  an  annuity  of  200/.  per  ann,  to  his  sister  for  Spencer, 
life;  and  after  the  determination  of  the  said  estate  for  years,  he  1748. 
devised  the  same  premises  to  all  the  said  trustees  and  their  heirs, 
m  trust  as  to  a  moiety  to  the  use  of  7!  his  nephew  for  life,  with- 
out impeachment  of  waste,  and  after  the  determination  of  that 
estate,  to  the  trustees  and  their  heirs  during  the  life  of  T.  to  sup- 
port contingent  remainders,  and  after  his  decease  to  the  use  of 
the  heirs  of  the  body  of  T.  lawfully  begotten,  and  for  want  of 
such  issue,  then  to  the  use  of  his  nephew  B.  for  the  term  of  his 
natural  life,  without  impeachment  of  waste,  and  after  the  deter- 
mination of  that  estate,  to  the  same  trustees  during  the  life  of  B. 
to  preserve  contingent  remainders,  and  after  his  decease,  then  to 
the  use  of  the  heirs  of  the  body  of  B.  lawfully  begotten,  with  like 
remainders  to  other  nephews. 

The  first  devisee  T,  died  without  issue  ;  upon  whose  decease 
B.  the  next  in  remainder,  filed  his  bill  against  the  trustees  and  all 
proper  parties;  praying  amongst  other  things,  to  be  let  into 
possession  of  a  moiety  of  the  estates ;  afterwards  B,  dying  pend- 
ing the  suit,  his  widow  and  devisee  brought  a  bill  of  revivor 
and  supplemental  bill ;  charging  that  B.  in  his  life-time  by  bar- 
gain and  sale  inrolled,  conveyed  this  moiety  of  the  estates  to 
two  persons  and  their  heirs,  to  make  them  tenants  of  the  freehold, 
and  suffered  a  recovery  thereof  (in  whicb  he  was  vouched)  to 
the  use  of  himself  in  fee;  and  afterwards  devised  his  said  moiety  to 
his  said  widow  in  fee,  and  died  without  issue.  The  general  ques- 
tion between  the  parties  was,  whether  an  estate  tail,  or  an  estate 
for  life  only,  passed  by  the  will  of  •/*.  to  B.  ? 

It  was  insisted  for  the  plaintiff*,  that  it  was  an  estate  tail ;  upon  [  122  ] 
the  general  rule,  that  where  lands  are  limited  to  a  man  for  life, 
with  a  limitation  in  the  same  deed  or  gift  to  the  heirs  of  his  body, 
that  this  makes  an  estate  tail,  and  that  a  devise  of  lands  in  the 
same  way  passed  the  same  estate  ;  that  the  limitation  was  either 
a  legal  estate,  or  a  trust  vested  or  executed  and  not  executory. 
On  the  other  hand  it  was  contended,  that  those  rules  were  artifi- 
cial, not  founded  injustice,  but  for  support  of  the  feudal  tenures, 
and  therefore  the  judges  ought  to  show  themselves  astuti  in  sup- 
porting exceptions  to  such  rules.  The  Master  of  the  Rolls,  how- 
ever, held  it  to  be  a  trust,  and  not  a  legal  estate  ;  but  decreed 
that  B.  was  entitled  to  an  estate  tail  in  the  moiety  so  devised  to 
him ;  as  it  was  the  case  of  an  immediate  devise,  and  not  a  devise 
of  lands  to  be  settled. 

{%)  The  case  of  Bagshaw  o.  Spencer. — The  best  report  in  print  of  it,  is  in  the  first 
volumes  of  the  Collectanea  Juridicay  p.  378. 
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Upon  an  appeal  to  Lord  Hardtrkke  from  this  decree,  he 
agreed  that  this  devise  was  only  a  trust  in  equity ;  the.  devise 
being  to  trustees  and  their  heirs,  which  carried  the  whole  fee  iu 
point  of  laWy  and  the  devise  to  sell  being  sufficient  to  carry  the 
fee,  if  the  word  heirs  had  be^n  omitted ;  and  therefore  the  whole 
fee  being  in  the  trustees,  no  legal  remainder  could  be  limited  to 
B. ;  and  as  to  its  beinff  considered  as  an  executory  devise  to  J3. 
(which,  it  seems,  had  been  contended  at  the  bar)  it -was  too  re- 
mote to  be  good  in  that  view;  being  after  all  debts  indefinitely  paid^ 
which  in  point  of  time,  might  exceed  a  life  or  lives  in  being,  or 
any  other  time  allowed  by  law  ;  and  besides  in  that  case  the  re- 
covery by  jS.  being  before  the  debts  were  paid,  and  consequently 
whilst  the  legal  fee  remained  in  the  trustees,  JS,  could  make  no 
good  tenant  to  the  prmcipe  ;  and  that  would  prevent  its  passing 
by  BJ's  will ;  for  whatever  made  that  recovery  void,  equally  de- 
feated the  plaintifi^s  title  ;  which  made  it  necessary  for  the  plain- 
tiffs to  admit  that  all  the  devises  subsequent  to  that  to  the  trustees 
were  trusts  in  equity. 

That  the  main  question,  whether  it  was  an  equitable  estate 
tail  or  for  life  only,  depended  on  the  construction  of  the  words 
heirs  of  the  body,  whether  they  should  be  taken  as  words  of  limi- 
tation or  of  purchase. — ^That  the  intent  was  clear  that  they  should 
be  taken  as  words  of  purchase,  from  the  clause  without  impeach- 
[  123  ]       men t  of  waste,  and  the  limitation  to  trustees  to  support  contin- 
gent remainders.    That  there  were  several  cases  even  at  law, 
where  they  had  been  taken  as  words  of  purchase,  as  Archer's 
case;  that  the  words  of  limitation  added  there,  and  in  all  such 
cases,  were  only  demonstration  of  the  intent  of  the  testator  in 
Vide  Colson  using  the  first  words.    That  the  case  of  Colson  and  Colson,  which 
and  Colson,  was  objected  as  an  authority,  that  the  interposition  of  trustees  to 
infra,  p.  161.  support  contingent  remainders  is  not  sufficient,  to  turn  these  sub- 
M.  1741.      sequent  limitations  to  the  heirs  of  the  body,  into  words  of  pur- 
chase, differed  from  the  principal  case;  here  being  (in  the  pnnci- 
pal  case)  a  clause  without  impeachment  of  waste ;  although  that 
might  be  thought  of  little  wei^ ;  but  the  great  difference  was^ 
that  this  was  a  devise  of  a  trust  in^  equity,  that  of  a  mere  legal 
estate,  the  words  6f  which  must  be' taken  as  they  stood,  ac- 
cording to  the  strict  legal  determination;^-, That  here  all  the 
limitations  were  the  direction  of  a  trust,  which  the  court  n^as 
bound  to  carry  into  execution  according  to  the  intent  of  the  tes- 
tator. 
That  as  to  the  difference  between  trusts  executed  and  executory. 
Vide  of  this   the  distinction  had  never,  been  established  by  any  direct  resolu^ 
distinction,    tion.    That  all  trusts  in  notion  of  law,  were  executory,  and  to  be 
and  further   carried  into  execution  by  the  court  by  subpcena.    That  if  B.  had 
observations  himself  come  to  have  a  conveyance  decreed  him,  the  question 
on  this  case,  would  have  been,  whether  the  .court  should  have  inserted  trus- 
infra,  p.  136.  tees  to  support  contingent  remainders?  if  they  had  not,  they  would 
et  seq.  have  departed  from  the  words  of  the  will ;  if  they  had,  the  re- 

mainder must  have  been  to  first,  &c.  son  and  sons  in  strict  settle- 
ment, for  otherwise  there  would  have  been  no  remainders  to  be 
preserved ;  and  therefore,  if  the  court  must  at  all  events  depart 
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from  the  words  of  the  will,  such  departure  must  rather  be  to  sup-      ,    . , 
port  than  to  frustrate  the  plain  intent  of  the  testator;  for  these  j^^^  jj^j_ 
reasons  Lord  Hard  wicke  re  versed. so  much  of  the  decree  at  the  ^jcke's  ob-" 
Rolls  as  gave  B.  an  estate  tail  under  the  will.  servation  on 

It  seenis,  this  decree  of  Lord  Hard  wicke  was  expressly  ground-  this  case  in 
ed  on  jthe  distinction  between  a  trust  in  equity  and  a  mere  legal  Garth  9. 
estate ;  he  holding  that  in  the  latter  the  words  must  be  taken  as  Baldwin, 
they  stood,. according  to  their  strict  legal  determination.        .         2  Ves.  sen. 

From  the  example  of  the  courts  of  equity  ia  those  cases  of  656. 
trust  limitations,  where  they  have  denied  the  application  of  the  [  124  ] 
rule  in  Shelley's  case  ;  some  people,  with  more  plausibility  than 
reason,  have  endeavoured  to  ihfer,  that  the  courts  of  law  should 
indulge  the  same  latitude  of  construction  ;  assuming  it  as  a  princi- 
ple, that  there  is  no  sound  distinction  between  the  devise  of  a 
legal  estate  and  a  trust.  But  this  seems  to  be  petitio  prindpiu 
That  our  books  abound  with  the  distinction,  between  a  legal 
devise  and  a  trust,  when  executory  at  least,  appears  as  well  from 
the  cases  I  have  abeady  mentioned,  as  from  those  which  I  shall 
mention  by  and  by.  In  the  meantime,  as  to  the  soundness  and 
reason  of  the  distinction,  we  are  to  consider,  that  trusts  were 
originally  creatures  of  confidence  between  party  and  party,  and 
totally  distinct,  in  almost  every  quality,  from  those  legal  estates 
which  were  the  subjects  of  tenure.  They  were  in  their  nature 
independent  of  tenure,  and  therefore  not  tlte  objects  of  those  laws 
which  were  founded  in  tenure.  They  were  rights  arising  solely 
out  of  the  intent  of  the.  party  who  created  them ;  and  therefore 
such  intent  was  the  great  guide  in  the  execution  of  them.  Conse- 
quently, when  a  court  of  equity,  in  certain  cases  of  trust  estates, 
deviates  from  the  rule  above  laid  down ;  it  does  not,  in  so  doing, 
depart  at  all  from  any.rule  of  law  by  which  it  was  ever  bounden  ; 
it  only  exercises  that  conscience  and  discretion  to  which  trust 
estates  were  in  their  nature  originally  and  necessarily  subject. 

And  yet  even  a  court  of  equity,  in  order  to  preserve  as  near  a 
correspondence  as  may  be,  between  the  rules  of  construction, 
with  regard  to  trust  estates,  and  those  laws  by  which  legal  estates 
are  construed,  considers  itself  as  bounden,  even  in  the  case  of  trust 
estates,  to  decree  according  to  the  rule  I  have  been  speaking  of, 
wherever  it  can  be  done  without  ipanifest  violation  of  the  inten- 
tion of  the  parties.  Of  this,  the  case  of  Sweetapple  v.  Bindon,  H.  1705. 
above  stated,  is  a  etrong  instance.  Sweetapple 

And  where  one  devised  lands  to  trustees  and  their  heirs  for  *•  Bindon, 
payment  of  debts  and  legacies,  and  after  debts  and  legacies  paid,  supra, p.l  12, 
willed  that  one  fourth  part  should  be  and  remain  in  trust  for  B.  Baile  or  Bale 
for  life,  with  power  of  leasing ;  and  after  her  decease,  in  trust  for  f>*  Coleman, 
C.  for  and  during  the  term  of  his  hfe,  with  like  power  of  leasing,  2  Vem.  670. 
and  after  his  decease  to  the  heirs. male  of  the  body  of  C  remain-  I  P-  W.  142. 
der  over.   Now  this  was  the  doi^isef  of  a  trust ;  and  Lord  Cowper  ^'  ^TH- 
conceived  that  it  differed  from  an  immediate  devise,  and  that  it       [  125  ] 
was  rather  to  be  looked  upon  in  the  nature  of  an  executory  Et  tide  «u- 
devise,  to  take  effect  after  debts  paid,  which  were  considerable ;  pro,  113. 
or  in  nature  of  marriage  articles ;  besides,  that  the  enabling  C. 
to  make  leases,  seemed  to  imply  very  strongly,  that  he  was-  to 

12 
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hare  no  power  to  dispose  of  the  inheritance.  But  the  cause 
coming  on  before  Liord  Harcourt  upon  a  re-hearing,  he  said  the 
case  of  a  wiU  differed  from  the  several  cases  of  marriage  articles, 
in  the  nature  of  which  the  issue  were  particularly  considered, 
and  looked  upon  as  purchasers.  That  in  cases  of  a  will,  where 
the  parties  claim  Yoluntarily,  this  testator's  intent  must  be  presum- 
ed to  be  consistent  with  the  rules  of  iaw;  and  that  at  law  those 
words  would  certainly  create  an  estate  tail ;  and  it  could  not  be 
inferred  (with  any  certainty)  from  the  power  of  leasing,  that  no 
estate  tail  was  intended;  such  power  being  more  beneficial  than 
that  given  to  tenant  in  tail  by  the  statute ;  and  as  the  debts  were 
admitted  by  the  pleadings  to  be  all  paid,  the  same  construction 
was  to  be  made  as  if  there  had  been  originally  no  trust;  and  so 
decreed  wf .'s  share  to  be  conveyed  to  him  and  the  heirs  male  of 
his  body,  remainder  over. — The  above  state  of ^  the  case  of  Bale 
IP.  W.  142.  and  Coleman,  is  from  Vernon.  Peere  Williams  states  it  as  a 
devise  to  four  persons  for  payment  of  debts,  afterwards  to  the 
use  of  them  and  their  heirs;  and  that  the  testator  by  codicil 
devised  that  his  will  should  stand,  saving  that  one  of  the  said 
devisees  should  have  his  estate  for  life,  with  power  of  leasing^ 
remainder  to  the  heirs  male  of  his  body.  But  considering  the 
first  devise  for  payment  of  debts,  the  devisee's  beneficial  interest, 
in  either  state  of  the  case,  appears  to  have  been  in  the  nature  of 
a  trust. 
Garth  «.  So  where  there  was  a  devise  of  lands  to  a  trustee,  in  trust  to 

Baldwin,  2  pay  the  rents  and  profits  to  S,  for  her  separate  use  for  life,  as  if 
yesey,sen.  she  were  sole;  and  after  her  decease  to  pay  the  same  to  E.  her 
646.  T.  son  for  life,  and  afterwards  to  pay  the  same  to  the  heirs  of  his 
1 756.  Vid.  body,  and  for  want  of  such  issue,  to  pay  the  same  to  all  and  every 
doe  a.  Let'  other  son  or  sous  of  the  body  of  S.  bcgoUen,  &c.  Upon  the 
B^  \  question  whether  E.  was  entitled  to  tbe  lands  in  tail  or  for  life 
T^^ta  109  ^^^7'  ^^'^  Hardwicke  proceeded  on  this  principle,  viz.  that  in 
limitations  of  a  trust,  either  of  a  real  or  personal  estate  to  be  de- 
[  126  ]  termined  in  that  court,  the  construction  ought  to  be  made  accord* 
and  Grego-  ing  to  the  construction  of  limitations  of  a  legal  estate,  unless  the 
ryv.  Hen-  intent  of  the  testator  or  author  of  the  trust  plainly  appears  to  the 
oT'^^'^^rt  co'^^T*  He  laid  it  down  as  a  rule  (he  said)  that  he  was  not, 
lUtmi.  772.  jjj  ^  court  of  equity,  to  overrule  the  legal  construction  of  the  limi- 
As  to  neces-  tation,  unless  the  intent  of  the  testator  or  author  of  the  trust 
9ary  impli-  appears  by  declaration  plain,  that  is,  by  plain  expression  or 
cation^  Vide  necessary  implication.     And  upon  this  ground  Lord  Hardwicke 

infra  449-    decreed  a  conveyance  in  tail  to  B.  of  the  real  estate  so  devised. 

60-51-52  in  N.  B.  In  this  case  Lord  Hardwicke,  in  considering  the  above 
^v^^o\t  ^^  ^^  ^^^  *"^  Coleman  then  cited  at  the  bar,  observed,  that  a 
Vide  2  Ve-  tradition  prevailed  that  Lord  Harcourt^s  decree  in  that  case  was 
asy,  sen.  afterwards  affirmed  by  Lord  Cowper  himself;  but  he  said,  that 
^ '  "^'  was  not  the  fact ;  though  bo  believed  it  was  afterwards  cited  be- 

fore Lord  Cowper,  and  that  he  spoke  to  that  effect.    And  Lord 
Hardwicke  said,  the  case  of  Bale  and  Coleman  had  never  been 
denied  to  be  law  or  a  rule  of  t^^t  court,  and  that  he  thought  it 
was  right  to  adhere  to  it. 
Wright  p.         So  in  a  case  before  Lord  Keeper  Henley,  where  a  testator  de- 
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vised  to  trustees  and  their  heirs  upon  trust,  after  his  cleath,  by  Pearson,  in 
and  out  of  the  rents  and  profits  to  raise  500/.  with  interest,  and  Cane.  June 
pay  the  same  to  his  five  grand-children;  and  subject  to  the  rais-  &»  1758. 
ing  and  paying  the  said  500/.  and  the  interest  thereof,  to  the  use  Vide  same 
of  his  nephew  Thomas  Rayney  for  life ;  subject  nevertheless  to  ^^»  Ambl. 
his  nephew's  qualifying  himself  according  to  a  proviso  therein-  ^®P'  ^ » 
after  contained,  with  remainders  to  the  said  trustees  and  their  ^"*  ^  , 
heirs,  to  preserve  contingent  remainders,  with  remainder  to  the  ^®®P®'  * 
use  of  the  heirs  niale  of  the  said  Thomas  Rayney  and  their  heirs,  ®^g""^?|^ 
provided  that,  in  case  his  said  nephew,  Thomas  Rayney,  should  ^^iJl^iarlv 
die  without  having  any  issue  male  of  his  body  living  at  his  death,  ^iq^  .  ^^ 
then  he  charged  the  premises  with  100/.  a-piece  to  two  nieces,  if  g  q^  report- 
then  living,  at  their  respective  ages  of  21  years;  if  either  died,  ^^  inEderCs 
her  part  to  go  to  the  survivor.    And  he  empowered  his  said  trus-  Cases  in 
teeSy  as  soon  as  conveniently  could  or  might  be  after  the  death  of  Chan.  110. 
the  said  Thomas  Rayney  without  issue  male  as  aforesaid,  by  and  Vide  infra 
out  of  the  rents  and  profits  of  the  premises  to  raise  and  pay  to  133,  in  mar- 
his  said  two  nieces  the  said  100/.  a-piece;  and  for  default  of  such       [  127  ] 
issue  male  of  the  said  Thomas  Rayney,  then  he  devised  the  pre-  gin. 
mi^es  (subject  to  the  payment  of  the  said  500/.  and  200/.)  to  the 
use  of  all  and  every  his  said  five  grand-children,  or  such  as  should 
be  living  at  the  time  of  failure  of  issue  male  of  the  said  Thomas 
Rayney,  to  take  as  tenants  in  common,  and  to  their  respective 
heirs  and  assigns,  equally  to  be  divided  between  them  share  and 
share  alike,  provided  that  the  said  Thomas  Rayney  should  im- 
mediately after  the  testator's  death  be  placed  out  an  apprentice 
to  a  surgeon,  or  some  other  good  trade,  for  seven  years,  or  else 
be  sent  to  some  college  in  Cambridge,  there  to  continue  till  he 
was  qualified  to  be  ordained  a  clergyman ;  and  in  case  he  should 
refuse  or  neglect  to  be  put  out  and  continue  such  apprenticeship, 
or  qualify  himself  to  be  ordained  a  clergyman,  then  his  will  was, 
that  the  estate  so  before  limited  to  the  said  Thomas  Rayney  for 
his  life,  should  cease  and  determine  and  be  void,  as  if  he  had 
been  dead,  and  that  the  said  premises  so  limited  to  the  said 
Thomas  for  his  life,  and  his  issue  male  as  aforesaid,  should  from 
thenceforth  revert  over,  and  go  and  remain  to  the  use  of  such  of 
his  five  grand -children  as  should  be  living,  to  be  equally  divided 
amongst  them,  and  to  their  respective  heirs  as  tenants  in  common. 

The  testator  died  in  February  1740r 

Thomas  Rayney  died  without  issue  in  1748,  having  suflfered  a 
recovery  of  the  premises.  - 

Lord  Keeper,  after  staling  the  case,  observed,  that  the  first 
question  was,  whether  Thomas  Rayney  took  an  estate  for  life  or 
an  estate  tail;  which  he  said  introduced  another  question,  Whe- 
ther the  issue  of  Thomas  Rayney  was  intended  by  the  testator  to 
take  an  estate  in  fee  by  purchase,  or  an  estate  by  limitation  from 
the  father  in  tail?  And  that  a  third  question  was,  Whether  that 
was  a  trust,  or  an  use  executed? 

As  to  the  third  question,  which  Lord  Keeper  said  he  should 
consider  first ;  it  had  been  said,  that  was  ah  estate  executed,  and 
that  the  trustees  had  only  a  chattel,  quousque^  for  which  had  been 
cited  Carter  t;.  Barnardiston,  1  P.  W.  505.    Hitchins  and  Hitchins, 
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2  Vern.  403.    Bvit  those  cases,  he  said,  did  not  apply,  for  hi  both 
the  estate  devised  was  only  an  uncertain  interiest,  and  therefore  a 
[  1)28  ]       chattel.     But  where  it  is  a  certain  interest,  he  said,  the  court  could 
not  declare  it  a  chattel,  or  any  other  estate  than  what  is  devised. 
That  if  lands  are  devised  to  A.  for  life  to  pay  debts,  the  court  can- 
not construe  it  a  chattel;  much  less  if  the  devise  is  to  A,  in  fee; 
for  it  would  be  changing  the  trustees,  contrary  to  the  intent  of  the 
testator,  as  the  personal  representatives  might  become  the  trus- 
tees, instead  of  the  heirs  at  law ;  and  he  referred  to  Bosworthaind 
Vide  Carter,  Farrand,  Cart.  96.    That  Reasoning  he  said,  was  confirmed  by 
107.  Lord  Hardwicke,  in  Bagshaw  and^Spencer;  though  indeed  there 

was  in  that  case  the  additional  circumstance,  that  the  trustees 
might  sell. 

He  was  therefore  of  opinion,  that  it  was  a  fee  in  the  trustees, 
and  not  executed  by  the  statute  of  uses  in^  any  of  the  subsequent 
limitations. 

But  he  thought  that  was  not  very  material  in  the  principal 

case,  as  by  that  will  the  trusts  were  fully  limited  and  declared. 

For  he  thought  it  very  dangerous  that  a  different  construction 

should  be  put  upon  words  of  limitation  in  cases  of  trusts  and  legal 

Yidt  Coun-  estates,  except  where  the  limitations  were  imperfect,  and  some- 

tess  of  Lin-  thing  seemed  left  to  be  done  by  the  trustees  in  the  first  place,  and 

co/n  o.Z>ulre  consequently,  secondarily  by  that  Court.     He  said,  that  Lord 

of  Newcas-   Hardwicke  relied  more  on  the  intent  of  the  testator,  in  the  case 

tie,  12  Ves.  of  Bagshaw  atid  Spencer,  than  on  that  distinction. 

^^^-  This  brought  him  to  the  two  questions.  Whether  the  heirs  male 

of  Thomas  Rayney  took  a  fee  as  purchasers,  or  in  tail,  under  the 

limitation  to  the  father? 

The  testator,  he  said,  was  disinheriting  his  heirs  at  law,  to  pre- 
serve his  name ;  and  yet  they  supposed  he  was  giving  a  fee  to 
the  children,  under  which  the  daughters  of  a  son  might  take,  con- 
trary to  that  intent.  The  testator's  intent,  he  saidj  seemed  to  be, 
to  make  a  settlement  of  his  estate;  and  on  failure  of  issue  male 
of  Thomas,  he  had  limited  a  remainder  over  to  his  five  grand- 
children ;  and  therefore  his  intention  was  manifest  to  give  such 
issue  male  a  particular  estate,  and  not  a  f^e. 

That,  tbe  Lord  Keeper  said,  was  cardo  causse.  It  had  been 
objected,  that  by  the  proviso  the  hmitation  was  confined  to  the 
issue  male  of  Thomas  living  at  the  time  df  his  death.  After  the 
limitation  for  life,  the  next  was  to  the  heirs  male ;  and  then  the 
[  129  ]  proviso  was  added.  But  the  proviso  was  collateral  to  the  limita- 
tions, and  broke  the  thread  of  them ;  which  after  the  insertion  of 
that  proviso,  was  again  resumed.  And  it  was  argued  that  the 
words  "and  for  default  of  such  issue  male,'*  related  to  the  issue 
m^le  Jiving  at  the  time  of,  &c.  as  mentioned  in  that  proviso,  so  as 
to  make  the  limitation  over  to  the  grand-children  ah  executor}'' 
devise.  But  he  could  not  think  that  a  good  rule  of  construction 
of  the  will ;  but  that  the  thread  of  limitation  should  hp  taken  un- 
interrupted, and  then  it  would  stand  thus :  To  the  trustees  and 
their  heirs,  to  raise,  &c.  then  to  Thomas  for  life,  remainder  to 
trustees  to  preserve  contingent  remainders,  remainder  to  the  heirs 
male  of  Thomas  and  their  heirs,  and  for  default  of  such  issue. 
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remainder  to  the  fire  grand-children  and  their  heirs  as  tenants  in 
common.  And  that  by  such  construction  the  words  <<and  for 
default,  &C.''  would  refer  to  heirs  male  before  mentioned,  and  the 
proviso  would  be  detached ;  which  he  said  seemed  to  be  the  true 
and  rational  construction  of  the  will ;  for  it  was  absurd  to  con- 
strue it  to  be  limited  to  the  issue  male  living,  &c.  But  if  the  pro- 
viso were  taken  in  a  parenthesis,  it  gave  the  whole  will  a  sense 
agreeable  to  the  testator's  intent 

As  to  the  first  question,  whether  it  was  an  estate  tail,  or  for  life 
only  in  Thomas  Rayner  ? '  Lord  Keeper  said,  the  words  **  heirs 
male,  &c."  as  placed  in  the  will  seemed  words  of  limitation  and 
not  of  purchase.  That  suppose  the  will  had  stopped  at  these 
words,  it  was  admitted  it  would  have  been  an  estate  tail,  accord- 
ing to  Shelley's  case,  1  Co.  93,  b.  Rundale  and  Eeley,  Carter  170.  Vide  infra, 
That  the  case  of  Coulson  and  Coulson  confirmed  that;  only  it  168. 
separated  the  estate  tail  from  ^he  estate  for  life,  by  the  interposi- 
tion, of  trustees  to  preserve  contingent  remainders;  which  seem- 
ed a  distinction  without  a  difference. 

Several  cases,  he  said,  were  cited  in  Bagshaw  and  Spencer,  of 
words  of  limitation  superadded ;  which  turned  words  of  limita- 
tion into  words  of  purchase ;  all  founded  on  the  principle  of  Ar- 
cher's case  (for  he  did  not  rely  on-  the  word  <<heir  "  in  the  singu-^ 
lar  number ;)  in  all  the  cases  of  which  sort  there  had  been  some 
words,  as  <<next,&c."  which  had  been  descriptive  of  an  individu- 
al, and  made  them  properly  words  of  purchase. 

That  in  the  case  of  Bagshaw  and  Spencer,  by  the  insertion  of 
trustees  to  preserve  contingent  remainderat,  the  court  held  the       [  1 30  ] 

words  "heirs  of  the  body"  words  of  purchase.- ^They  were 

also  construed  words- of  limitation  in  the  same  case.  That  case, 
he  said,  was  the  case  of  a  trust,  as  the  principal  one  was ;  and 
that  Lord  Hardwicke  did,  upon  that  ground,  and  the  limitation 
of  the  other  moiety  of  the  estate  to  the  Spencers,  and  other  cir- 
cumstances in  the  case,  which  showed  the  intent  of  the  testator 
plain  and  clear,  construe  it  to  be  only  an  estate  for  life  in  Bag- 
shaw, contrary  to  the  former  determinations.  He  did  it  on  the 
plain  intent  of  the  testator;  and  in  so  doing  assumed  no  more 
power  than  every  court  of  law  had. 

Lord  Keeper  said,  that  he  proceeded  on  the  same  principle 
himself;  and  thought  that  Thomas  Rayney  took  an  estate  tail 
from  the  iiHent  of  ther  testator,  who  plainly  intended  the  heirs 
males,  &c.  should  not  take  an  estate  in  fee,  which  they  must  if 
they  took  as  purchasers.  He  was  considering,  he  said,  whether 
he  could  not  make  this  construction;  viz.  to  Thomas  for  Kfe,  then 
to  his  beirs  male  in  tail,  then  to  the  grand-children.  And  if  the 
limitation  had  been  for  default  of  such  heirs  of  the  body,  he  might 
have  considered  it  al^  heirs  of  the  body  of  the  heirs  male,  &c.  VideKeene 
mentioned  t>efore;  but  the  limitation  there  was  for  default  of  such  d.  Pinnock 
issue  male,  &c.  f  •  I^**^^'*^^"^ 

'  He  thought,  he  said,  the  words  «  and  their  heirs,"  in  that  Will  infra,  379. 
were  redundant  and  surplusage,  and  that  Thomas  Rayney  look  ^'  2*  Geo.^ 
an  estate  tail;  and  consequently  that  the  recovery  suffered  by  him  ^* 
was  good ;  and  thought  it  was  a  rule  never  to  reject  words  in  a  Vide  Cham* 
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hen  V.  will,  if  they  could  stand,  yet  that  he  must  do  it  in  that  case  to 
Brailrfcrdj  support  the  testator's  intent 

2  Mer.  25.  That  the  ground  of  his  determination  was,  the  manifest  intent 
and  S,  C.  of  the  testator;  and  therefore  on  the  whole  he  was  of  opinion, 
18  Ves.  368.  ^3^  Thomas  Rayney  took  an  estate  tail,  and  not  an  estate  for  life 
wild  ^y^'  only,  under  that  will ;  and  that  the  recovery  was  well  sufEered  by 
&  ^^'ifi^  him;  and  the  defendants  under  it  were  weU  entitled  to  the  estate. 
395'  421  '^^^^  contrast  in  the  complexion  of  the  twA  last  noticed  deci- 

90.  4^1.  gi0||g^  I3  gQ  striking,  that  one  is  almost  surprised  at  Lord  Keeper 
Henley's  attempt  to  throw  a  veil  over  it;  and  to  reconcile  his  own 
decision,  in  the  latter  case,  to  the  principle  upon  which  Lord 
[  131  ]  Hardwicke  proceeded  in  the  former.  Notwithstanding  all  due 
credit  to  his  address,  a  cursory  comparison  of  the  ingredients  of 
the  two  cases,  I  think,  shows  the  latter  to  have  possessed  no  less, 
but  even  stronger  arguments  in  favour  of  the  heirs  taking  by  pur- 
chase, than  the  former  did.  In  both  cases  there  was  a  devise  in 
fee  to  trustees  for  payment  of  charges;  both  were  therefore  avow- 
edly equitable  estates  in  the  cestui  gue  trust,  and  not  legal  estates 
executed  in  them;  of  consequence  both  were  equally  open  to  the 
construction  of  a  court  of  equity,  upon  the  circumstances  of  in- 
tention. An  express  limitation  to  support  contingent  remainders 
occurred  alike  in  both;  and  of  course  all  the  arguments  founded 
by  Lord  Hardwicke  on  .that  circumstance  in  the  case  of  Bagshaw 
and  Spencer,  were  applicable  with  equal  force  in  the  case  of 
Wright  t;.  Pearson;  with  the  additional  weight  in  the  latter  case, 
of  arguments  there  afforded  by  the  words  of  limitation  in  fee, 
annexed  to  the  words  heirs  male,  &c.;  and  the  probable  ground 
for  the  constructive  restriction  of  those  words,  to  heirs  male  living 
at  the  time  of  the  parent's  decease,  furnished  by  the  express  words 
of  the  interposed  proviso ;  two  circumstances,  whose  implicative 
force,  the  Lord  Keeper  felt  himself  called  upon  for  some  exiertion 
to  obviate. 

To  remove  the  fair  implication  on  the  words  of  the  proviso,  he 
found  it  requisite  to  new  model  the  context  of  the  will;  by  trans- 
planting the  clause  which  afforded  it,  to  a  different  place  from 
that  which  the  testator  had  given  it ;  and  by  its  removal,  opening 
a  reference  of  the  words  in  default  of  such  issue,  &c.  which 
seemed  excluded  by  that  clause  as  it  stood  in  the  will.  And  to 
avoid  the  effect  of  the  words  and  their  heirs,  superadded  to  the 

Vide  2         words  heirs  male,  he  expunged  them  entirely. These  con- 

Meriv.  25.  structive  modifications  were  not  of  ihe  gentlest  touch ;  and  whilst 
the  one  passes  over  in  silence,  the  auxiliary  implication,  from  the 
ultimate  limitation  over  to  the  grand  children  living  at  the  failure 
of  the  issue  male  spoken  of  in  the  preceding  limitations,  the  other 
was  not  perfectly  reconcileable  with  the  stress  before  laid  in  the 
same  argument  on  the  words  their  heirs,  against  the  construction 
of  the  heirs  male,  &c.  taking  by  purchase. — ^The  words  their  heirs, 
the  Lord  Keeper  said,  would  not  permit  him  to  construe  the 
[  1 32  ]  words  heirs  male,  &c.  words  Qf  purchase  without  giving  them 
the  fee;  which  would  have  been  inconsistent  with  the  subsequent 
words^  and  in  default  of  such  issue  male.  But  could  he  give  the 
words  heirs  male,  &c.  the  effect  of  words  of  limitation,  in  consist- 


DEFINED  AND  DISTINGUISHED.  \B2 

ence  with  the  stfme  words,  and  their  heirs  ?    He  thought  not, 

and  discarded  those  words  by  expressly  treating  them  as  words 

of  surplusage.    The  same  stroke  equally  removed  the  supposed  Vide  distine- 

obstacle  to  the  other  construction ;  and,  letting  in  the  arguments  tion  between 

from  Bagshaw  and  Spencer  for  it,  left  the  turn  of  the  seale  be»  this  and  King 

tween  the  two,  to  the  operation  of  other  motives.    Whilst  it  was  ».  Burchel, 

equally  necessary  to  reject  the  words  and  their  heirs,  under  eith.er  ™™»  ^^^* 

of  two  constructions,  they  were  no  more  an  obstacle  to  one  than 

to  the  other ;  and  the  removal  of  them  reduced  both  constructions 

to  a  level,  in  respect  to  the  influence  of  those  words.    And  it 

is  obvious  that  the  rejection  of  the  words  their  heirs,  at  once  anni* 

hilated  the  argument  raised  on  the  chance  of  descent  to  a  daugh* 

ter  of  a  son,  in  opposition  to  the  presumed  intention  of  the  testa* 

tor  to  preserve  his  name.    For  putting  the  words  their  heirs,  out 

of  the  case,  the  daughter  of  a  son  could  not  have  taken ;  whatever 

the  son  of  a  deceased  daughter,  being  heir  male,  might  have 

done ;  which,  however,  was  not  a^dverted  to ;  nor,  considering  the 

testator's  preference  of  males,  could  that,  I  think,  be  urg^  as 

militating  with  his  general  intention. 

I  have  entered  into  my  present  observations,  on  the  case  of 
Wright  t;.  Pearson,  with  a  view  of  setting  that  case  in  its  true 
light,  in  respect  to  the  real  tendency,  and  extent  of  its  authority, 
among  the  cases  relative  to  the  application  of  the  rule  I  am  treat- 
ing of,  in  devises  of  mere  trust  estates.    However  studiously  the 
Lord  Keeper  affected,  in  words,  a  concurrence  with  Lord  Hard* 
wickers  doctrine  in  Bagshaw  v.  Spencer ;  he,  in  fact  struck  it  to 
the  root,  by  a  direct  contrary  decision,  in  a  case  that  more  obvi- 
ously courted  its  admission.    At  the  same  time  that  we  must  see, 
the  express  disinclination  of  the  court  in  Wright  t;.  Pearson  to 
quarrel  with  the  case  of  Bagshaw  v.  Spencer,  we  cannot  be  in- 
sensible to  the  declaration  of  the  same  judicial  voice,  of  its  being 
very  dangerous,  that  a  different  construction  should  be  put  upon 
words  of  limitations  in  trusts  and  legal  estates ;  except  where  the 
limitations  were  imperfect,  &c.  and  that  upon  the  clause  for  pre- 
serving contingent  remainders,  and  other  circumstances  in  Batg-       [  .133  ] 
shaw  V.  Spencer,  Lord  Hardwicke  construed  it  only  an  estate  for 
life,  contrary  to  former  determinations.    To  what  could  such 
principles  lead,  but  a  decision  contrary  to  that  in  Bagshaw  v. 
Spencer^  which  was  expressly  founded  on  the  distinction  between 
trusts  aiid  legal  estates?     A  stronger  case  oould  scarcely  be 
imagined,  scarcely  wished  for  by  the  most  asealous  assertors  of 
the  rule,  than  that  of  Wright  v.  Pearson.    It  was  the  ease  of  a 
trust,  involving  at  once  an  express  limitation  to  preserve  contin- 
gent remainders ;  a  reference  to  issue  male  living  at  the  time  of 
the  decease ;  a  restriction  of  failure  of  issue  male  to  the  life-time  /j,u  e.  Lord 
of  persons  in  easey  and  a  limitation  in  fee  annexed  to  the  words  Thurlow 
heirs  of  the  body.    Under  all  this  combination  of  oppugning  toho  was* 
circumstance V  the  ruled  prevailed.    Is  it  in  the  reach  of  sophis-  Chancellor 
try  to  reconcile  such  a  decision  with  that  in  Bagshaw  v.  Spencer?  when  Mr. 
Well  might  a  great  authority,  I  mean  the  present  Chancellor,  (x)  Feame 
observe,  that  he  did  not  see  how  the  two  cases  could  stand  together,  wroie. 

In  a  subsequent  case.  Lord  Keeper  Henley  proceeded  on  the  i  Brown 
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Chan.  Cas.    same  analogy  of  coostructioD,  between  the  limitations  of  legal 
216.  estates  and  trnsts. 

Austen  v.  A  testator,  after  giving  certain  lands  to  trustees  and  their  heirs, 

Taylor,         in  the  first  place,  to  the  intent  his  sisters  should  respectively  have 

Amb.  876.    an  annuity,  or  rent  charge  of  80/.  for  their  lives,  with  power  of 

T.  1769.       distress  and  entry,  and  subject  thereto  in  trust  for  P.  for  life,  re- 

Vide  CottJi-  maunder  to  trustees  to  preserve,  &c.  remainder  to  the  heirs  of  the 

teg»  of  Lin-  body  of  P.,  remainder  to  his  own  right  heirs,  gave  the  residue  of 

coin  V. Duke  j^jg  personal  estate  to  trustees  in  trust  to  buy  lands  in  fee  simple; 

u  "i o^f""  which  he  directed  should  remain,  continue,  and  be  to,  for  and 

218   238      upo>^  such  and  the  like  estate  and  estates,  uses,  (rusts,  intents  and 

■p   '        \    purposes,  and  under  and  subject  to  the  like  charges,  restrictions, 

red  and  '    ^^  limitations,  as  were  b)'  him  before  devised,  limited,  and 

fuller  report  ^^^^^9  of  and  concerning  his  lands  and  premises  thereinbefore 

of  ike  caie   ^^^  devised,  or  as  near  thereto  as  might  be,  and  the  deaths  of 

of  Austen  v.  Persons  would  admit.     Upon  a  question  whether  P.  was  entitled 

Taylor^vide  ^Q  ^^  estate  for  life,  or  in  tail,  in  the  lands  to  be  purchased,  the 

1  Eden^t       Lord  Keeper  was  of  opinion,  that  in  the  case  of  imperfect  trusts 

Cases  in       only,  that  court  could  make  a  different  construction  from  a  legal 

[  134  1      ^limitation.    In  that  case,  he  said,  there  was  no  reference  to  the 

Chancery^     trustees ;  without  that  ingredient,  he  did  not  find  any  case  where 

361.  the  court  had  giv^n  a  different  meaning  from  what  a  court  of  law 

would,  on  a  legal  limitation.    Nothing  was  left  to  the  trustees  to 

be  done,  but. to  buy  the  land.     The  testator  had  declared  the  uses 

of  the  land  when  purchased.  .  Jn  Papillon  v.  Voice  there  was  a 

direction  to  the  trustees  to  convey  and  settle,  but  there  was  no 

such  direction  in  the  principal  case. 

It  is  evident  that  in  the  last  case  the  Lord  Keeper  considered 
the  lands,  when  bought,  as  jn  the  very  same  predicament,  as  if 
they  had  been  lands  originally  vested  in  the  trustees  by  the  will ; 
and  thereby  limited  to  the  trusts  referred  to,  without  any  pre* 
scribed  medium  of  conveyance  by  them.  And  under  that  view 
of  the  case,  he  held  that -P.  was  entitled  to  an  estate  tail  in  the 
lands  to  be  purchased,  Itgreeable  to  the  apparent  principles  of  his 
decision  in  Wright  t;.  Pearson. 

There  is  a  still  later  authority,  of  the  first  respect-    See§4&l, 

ability,  in  support  of  the  analogy  between  the  con-    478. 

stroction  of  trusts  and  legal  estates,  in  respect  to  the 

rule  under  consideration;    It  was  a  case  where  a  testator  devised 

Jones  V.        his  estate  to  trustees,  to  raise  money  (in  aid  of  his  personal  es- 

Morgan,        tates)  for  payment  of  debts ;  and  after  payment  of  debts,  and 

1  Brown       after  limitations  to  the  use  of  his  youngest  son  and  the  heirs  male 

Cas.  Chanc.  of  his  body,  in  the  same  manner  as  those  following  to  his  eldest 

276.B.1783.  g^n  f^^  to  the  use  of  his  son  W.  for  and  during  his  natural  life, 

Y^^  ^77     wi^l^o"^^  impeachment  of  waste,  and  from  and  after  his  decease 

tnfra,  677.    ^^  jj^g  ^^^  ^^j  behoof  of  the  heirs  male  of  the  bodj''  of  his  said 

son  lawfully  begotten,  severally,  respectively,  and  in  remainder, 

the  one  after  the  other,  as  they  and  every  of  them  should  be  in 

seniority  of  age  and  priority  of  birth,  with  remainder  over. 

Powers  were  given  to  the  testator's  sons,  whilst  in  possession,  of 

leasing,  making  jointures  for  wives,  and  raising  portions  for 

younger  children.     Upon  a  claim  by  the  personal  represeiitative 
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of  fV,  to  tha  amount  of  an  incambrance  which  W.  had  paid  off 
in  exoneration  of  the  estate ;  one  point  insisted  upon,  in  answer 
to  it,  was,  that  W.  was  tenant  in  tail ;  and  therefore  his  paying 
off  the  incumbrance  was  an  exoneration  of  the  estate.  Against 
which  it  was  contended,  that  this  was  the  case  of  a  trust ;  that 
the  estate  was  expressly  to  IV.  for  life,  without  impeachment  of 
waste;  and  the  words  in  remainder,  in  the  limitation  to  the  h^ni  [  135  ] 
male,  was  as.strong,  as  if  the  testator  had  said  by  purchase ;  and 
that  the  powers  were  concurrent  evidence  of  the  testator's  inten- 
tion to  give  W.  only  an  estate  for  life.  And  the  case  of  Bag- 
shaw  V.  Spencer  was  strongly  urged  in  support  of  that  construe^ 
tion. 

Lord  Chancellor  Thurlow  said,  if  the  question  were  new,  and 
he  had  only  to  give  his  ideas  of  equity,  in  analogy  to  the  rules  of 
law,  he  should  have  considered  the  case  the  same  as  if  it  had 
been  at  law.    He  took  the  rule  in  Shelley's  case  never  to  have 
been  shaken  at  all.    But  that  before  him  was  a  question  in  equi- 
ty; and  the  difficulty  arose  from  the  case  of  Bagshaw  v.  Spencer. 
He  could  not  say  he.  was  satisfied  with  the  reasons  of  that  deter- 
mination. He  could  not  distinguish  the  case  of  Wright  v.  Pearson 
from  the  principal  one.    He  knew  Lord  Hardwicke  did.  fre- 
quently state  the  circumstance  of  there  being  trustees  to  preserve 
contingent  remainders,  as  varying  Bagshaw  v.  Spencer  from  other 
cases  before  him.    He  wished  he  had  stated  his  reasons.    Lord 
Thurlow  could  not  see  how  it  varied  the  case,  except  by  shewing 
the  intent  of  the  testator  to  give  an  estate  for  life ;  other  words 
of  the  same  import  must  have  the  same  construction.    At  law  he 
should  not  think  the  words  severally,  successivelyf  and  in  remain- 
der, would  make  such  differetace.     In  construing  informal  words, 
the  argument  took  up  the  word  remainder,  and  gave  it  a  techni- 
cal sense,  which  it  refused  to*  the  words  heirs  male.    That  in  all 
eases  where  the  limitation  was  of  an  estate  of  freehold  to  a  man, 
and  afterwards  to  the  heirs  df  his  body  (whether  general  or  spe- 
cial) so  as  to  give  it  to  the  heirs  as  a  denomination  or  class,  the 
heirs  should  be  in  by  descent,  and  not  by  purchase.    That  in 
Garth  t;.  Baldwin,  Lord  Hardwicke  put  it^  that  his  opinion  in  Supra,  125. 
Bagshaw  v.  Spencer  turned  upon  ^eir  being  trustees  to  preserve 
contingent  remainders.     That  one  could  not  -but  be  rather  aston-  Sed  vide 
ished^  at  bearing  grave  and  learned  men  reason,  that  testators  2  ilfmo.  22. 
were  acquainted  with  the  rules  and  effects  of  contingent  remain- 
ders, and  yet  knew  not  how  to  give  a  contingent  remainder  in 
common  form.    That  in  the  principal  case,  if  it  was  not  a  legal 
estate,  it  was  because  the  first  use  (for  the  payment  of  debts) 
might  absorb  the  whole  estate.    That  in  Bagshaw  t^.  Spencer 
the  Master  of  the  Rolls  took  it  clearly  to  be  an  estate  tail.    That       [  136  ] 
in  Garth  v.  Baldwin  Lord  Hardwicke's  decree  in  Bagshaw  v. 
Spencer  being  pressed  upon  him,  he  attempted  a  distinction ; 
and  said  that  the  construction  must  be  according  to  the  construc- 
tions of  legal  estates,  unless  there  was  a  plain  intent  to  the  con- 
trary ;  such  declaration,  as  Lord  Hobart  expressed  himself  in  the 
case  of  a  will,  would  overrule  the  legal  construction.    That  in 
Garth  r.  Baldwin,  the  exception  taken  was  such  a  one  as  ez- 
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plained  the  rule;  and  the  construction  there  restored  the  law, 
that  trusts  were  to  be  construed  in  the  same  manner  as  legal 
estates.  And  upon  the  whole.  Lord  Thurlow  thought  the  same 
rule  must  apply  in  the  principal  case,  as  at  law. 

It  is  true,  indeed,  that  the  Chancellor's  decision  did  not  depend 
merely  on  the  point  of  the  devisee's  taking  an  estate  tail;  as  his 
Lordship  thought,  that  if  only  tenant  for  life,  he  meant  to  exone- 
rate the  estate.  But  the  complexion  of  the  Chancellor's  argu- 
ments, and  the  inferences  from  them,  upon  the  point,  for  which 
the  case  is  here  adduced,  leave  little  room  to  doubt  that  his  deci- 
sion would  have  been  the  same  if  it  had  turned  on  that  only. 

It  seems  difficult,  after  the  last  cited  cases,  to  speak  of  the 
authority  of  Bagsha w  v,  Spencer,  otherwise  than  as  an  anomalous 
case,  applicable  (if  at  all)  only  to  its ybc  simile  in  specie  et  iermi- 
nis. 

The  view  which  I  have  taken  of  the  several  decisions  in 
equity  above  noticed,  upon  questions  relative  to  the  application 
of  the  rule  in  Shelley's  case,  cannot,  I  conceive,  have  failed  to 
affect  us  with  some  impression,  of  the  strong  line  of  distinction 
afforded  by  them,  between  two  species  of  trusts  respectively 
termed  executory  and  executed ;  as  relative  to  the  latitude  of  the 
construction  or  execution  of  the  trust,  in  a  manner  different  from 
the  legal  import  of  the  words  of  the  will.  Most  of  the  cases  pre- 
ceding, as  well  as  following  that  of  Bagshaw  v,  Spencer,  Iwve 
laid  down  and  proceeded  on  such  a  distinction ;  and  some  of 
them,  I  think,  have  furnished  us  with  a  sufficient  explanation  of 
it.  In  Bagshaw  v.  Spencer,  Lord  Hardwicke  set  himself  against 
it,  in  a  manner  that  appears  the  more  extraordinary,  when  we 
recollect  his  own  resort  to  it  in  some  former  cases.  That  his 
[  137  ]  treatment  of  the  distinction,  ia  order  to  clear  his  way  to  the 
decree  in  Bagshaw  v.  Spencer,  was  singular,  appears  beyond 
dispute,  when  contrasted  with  the  sentiments  of  the  Master  of 
the  Rolls,  who  actually  referred  to  and  relied  ou  it  in  his  decree 
in  the  very  same  case.  And  as  later  cases  have  re-assumed  it,  I 
think  it  worth  while  to  retrace  the  lineaments  of  the  distinction, 
as  expressly  avowed,  or  tacitly  pursued  in  the  several  cases 
wherein  it  was  applicable.  For  if  it  should  be  found,  that  the 
distinction  is  in  its  nature  ascertainable  with  sufficient  precision; 
and  that  it  has  in  fact  prevailed  through  a  great  majority  of  the 
most  important  and  solemn  decisions ;  it  remains  to  be  submitted 
to  the  wisdom  of  our  courts,  how  far  a  professed  adherence  to 
the  same 'distinction  may  deserve  their  attention ;  as  tending  to 
the  establishment  of  a  system  or  uniformity  of  doctrine,  that  may 
keep  questions  of  this  nature  within  some  probable  limits  of  con- 
struction. 

It  may  be  sufficient  to  commence  our  review  of  the  nature  and 
application  of  the  distinction  I  am  speaking  of,  with  the  case  of 
Supra,  Earl  of  Stamford  v.  Sir  John  Hobart;  in  which  we  find  a  solemn 

p.  118.  decision  professedly  grounded  on  the  trust  being  executory,  as 

well  as  an  explanation  of  what  was  meant  by  that  description. 
The  Chancellor  introduced  his  decree,  by  declaring  that  in  mat- 
ters executory,  as  in  the  case  of  articles,  or  a  will  directing  a  con- 
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veyance,  &c.  the  court  would  order  the  conveyance  to  be  made 
as  would  best  answer  the  intent.  And  the  argument  in  support 
of  that  decree  in  the  House  of  Lords,  refers  to  the  practice  of 
courts  of  equity  upon  executory  articles,  in  prospect  of  future 
conveyances  to  be  afterwards  made;  and  the  presumed  ground 
for  extending  it  to  the  case  of  a  will,  where  the  same  was  only  . 
executory  by  a  conveyance  to  be  made.  Hence  we  understand, 
that  by  executory  trusts  in  wills,  were  meant  those,  where,  as  in 
articles,  the  completion  of  them  is  referred  to  a  conveyance  or 
settlement,  directed  to  be  made  by  the  testator,  in  contradistinc- 
tion to  those  trusts,  in  which  no  such  executory  medium  is  refer- 
red to. 

In  Leonard  v.  Eatl  of  Sussex,  the  first  reason  expressed  for  the  Supra, 
decree  was,  because  the  estate -was  not  executed,  but  executory,  p.  114. 
And  the  very  limits  of  the  distinction  afforded  us  in  the  Earl  of 
Stamford  v.  Sir  John  Hobart,  were  recognized  in  Papillon  v.       [  138  ] 
Voice,  in  the  arguments  adduced  by  the  counsel,  and  assented  to  Supra, 
by  the  ^urt,  to  show  that  there  was  no  necessity  that  the  convey-  p.  1 15. 
ance  directed  by  a  will,  should  be  in  the  words  made  use  of  in  the 
will;  and  the  decree  proceeded  on  the  executory  nature  of  the 
trust    Lord  Talbot  explicitly  alluded  to  the  same  features  of  the 
distinction,  in  Lord  Glenorchy  v.  Bosville,  when  he  said,  in  cases  Supra, 
of  trusts  executed,  or  immediate  devises,  the  construction  ought  p.  11 6. 
to  be  the  same;  for  there  the  testator  did  not  suppose  any  other 
conveyance  would  be  made.    But  in  executory  trusts  he  left 
something  to  be  done ;  the  trusts  to  be  executed  in  a  more  care- 
ful and  more  accurate  manner. 

In  Roberts  v.  Dixwell,  Lord  Hardwicke  said,  the  latter  part  of  Supra,  p.  54, 
the  trust  was  merely  executory,  to  be  carried  into  execution  after  1  Atk.  607. 
the  performance  of  the  antecedent  trusts ;  the  whole  direction 
therefore  fell  upon  the  court,  and  they  were  to  direct  how  the 
parties  were  to  convey.  That  court,  he  said,  had  taken  much 
greater  liberties  in  the  construction  of  executory  trusts,  than  where 
the  trusts  were  actually  executed ;  and  referred  to  the  <^ases  of 
Earl  of  Stamford  v.  Sir  John  Hobart,  Papillon  v.  Voice,  and  Ijord 
Glenorchy  v.  Bosville ;  and  he  directed  a  conveyance  to  the  sons 
successively  in  tail,  it  being  not  a  trust  executed,  but  executory, 
and  to  be  carried  into  execution  by  that  court.  As  Lord  Hard- 
wicke did  not  expressly  draw  the  line  between  trusts  executed 
and  executory,  it  may  possibly  be  suggested,  that  he  ranked  all 
trusts  under  the  description  of  executory,  and  meant  by  trusts 
executed  legal  estates,  or  uses  executed.  Upon  which  we  are  to 
remember,  that  be  in  fact  negatived  any  such  conclusiouj  when 
he  said,  <*to  be  sure  where  an  estate  has  been  granted  or  given 
by  will  to  ^.  for  life,  and  to  the  heirs  of  the  body  of  ^.y  such  a 
devise  has  been,  by  the  common  law,  united  so  in  the  first  person, 
as  to  convey  to  him  an  estate  tail ;  that  the  same  construction  too 
had  prevailed  in  respect  to  trust  estates;  but  in  the  case  before 
hivckf  he  said,  there  were  all  sorts  of  trusts,  &c.  but  the  latter  part 
of  the  trust  was  merely  executory."  Now  here, -he  expressly 
distinguished  between  le^al  estates  and  trusts  in  general,  and  be- 
tween several  sorts  of  trusts ;  and  therefore  in  terming  one  sort 
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of  trust  executory,  he  recognized  a  distinctiou  between  that  and 
[  139  ]       other  trusts,  that  were  not  so ;  and  clearly  pointed  out  the  nature 
of  that  distinction,  by  saying  the  tirust  in  question  was  merely  exe- 
cutory, and  to  be  carried  into  execution :  and  referring  to  the  rery 
cases,  in  which  the  line  of  distinction  between  trusts  executory 
and  executed,  had  been  explicitly  and  clearly  drawn. 
Baskerviile        So  in  another  case,  where  money  was  directed  by  will  to  be 
V.  Basker-     laid  out  in  lands,  to  be  conveyed  to  the  use  of  one  for  life,  re- 
ville,  2  Atk.  mahider  to  his  first  and  other  sons  successively  in  tail  male;  Lord 
280,281.      Hardwicke  supplied  a  trust' estate  for  preserving  contingent  re- 
E.  1741.       mainders.    He  said,  it  was  the  bequest  of  a  sum  of  money  to  be 
laid  oilt  in  land,  and  therefore  merely  executory;  and  the  ques- 
tion was,  whether  the  court  should  carry  it  into  execution,  so  as 
to  make  it  nugatory  and  of  no  effect;  or  so  as  to  answer  the  dear 
intent  o(  the  testator,  which  was  to  have  a  strict  settlement  ? 
Supra,  p.  In  the  case  of  Bagshaw  v.  Spencer,  the  Master  of  the  Rolls 

1^1.  said,  that  in  X^ord  Glenorchy  v.  Bosville,  and  Roberts  v.  Dixwell, 

Vide  2  Atk.    the  lands  were' devised  to  trustees  to  convey,  which  made  it  exe- 
575.  cutory,  and  although  different  from  the  principal  case,  which,  he 

said,  was  the  case  of  an  immediate  devise,  and  not  of  a  devise 
of  lands  to  he  settled.  That  as  to  the  conskleration,  whether  the 
devrse  was  executory  or  not,  though  all  trusts  were  in  some  sort 
executory,  yet  it  was  well  understood  what  an  e'xecutory  trust 
was.  That  as  to  the  debts  it  could  not  be  executory,  because  the 
trustees  could  sell  no  more  than  was  sufficient  to  pay  the  debts ; 
nor  was  there  any  provision  for  laying  out  the  surplus  money. 
And  after  the  debts  and  legacies  paid,  the  devise  was  immediate. 
Here  we  find  the  distinction  between  trusts  immediately  dedared 
of  the  lands,  and  trusts  directed  to  be  raised  under  a  future  con- 
veyance or  settlement,  held  6y  the  Master  of  the  Rolls,  as  the 
well  understood  distinction  between  trusts  executed  and  exe- 
i:utory. 
Supra,  p.  Lord  Hardwicke,  however,  in  Bagshaw  v.  Spencer,  denied 

121.  Vide  the  distinction  ;  by  saying  that  all  trusts  were  in  notion  of  law 
2  Atk.  583.  executory,  and  were  to  be  executed  in  that  court.  That  testators 
were  generally  presumed  to  know^  that  some  further  conveyance 
of  the  estates  devised  to  trustees,  must  be  made  ;  for  they  could 
not  presume  that  the  estates  should  always  remain  in  their 
trustees ;  but  must  be  by  them  conveyed  to  other  persons,  accord- 
ing to  the  tenor  of  the  will. 
[  140  ]  ^^^^  doctrine  from  Lord  Hardwicke,  after  his  use  of  the  dis- 

tinction in  the  two  last  noticed  cases,  must  have  appeared  new. 
And  though  the  first  part  of  his  position  is  true,  that  all  trusts  are 
in  notion  of  law  executory,  it  did  not  follow,  that  courts  of  equi- 
ty might  not  distinguish  trusts  themselves  into  executed  and 
executory.  The  Master  of  the  Rolls,  as  we  have  seen,  had 
before  observed,'  though  all  trusts  were  in  some  sort  executory, 
yet  it  was  well  understood,  what  an  executory  trust  was; 
and  we  have  seen  the  same  distinction  before  resorted  to  by 
Lord  Hardwicke  himself.  And  as  to  his  position,  that  testators 
are  generally  presumed  to  know,  that  some  further  convey- 
ance of  the  estates  devised  to  trustees  is  to  be  made ;  it  amounts 
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to  an  admiasidn,  that  testators  must  generally  be  presumed  to 
know  the  technical  distinction    between   legal  and  equitable 
estates ;  between  a  devise  which  executes  the  use  in  the  trus- 
tees, and   one  that  executes  it  in  the  ceatuis  que  trust;  be- 
tween a  devise  to  the  use  of  Ji.  in  trust  for  B.  and  a  devise 
to  Ji.  in  trust  for  B.     But  under  such  an  adnnssion,  every 
pretence  for  deviating  an  iota  from  the  legal  import  of  the  words  Vide  Lord 
used  by  the  testator,  in  the  limitation  to  the  heirs  of  the  body,  EidonU  ob* 
&c.  falls  to  the  ground.    The  same  legal  skill,  that  apprised  the  servatiant  in 
testator  of  the  distinction  between  uses  and  mere  trusts,  between  Langham 
legal  and  equitable  interests ;  and  taught  him  to  look  for  a  con-  v.  Sandfard^ 
veyance  from  the  trustees,  in  the  oiie  case  more  than  in  the  2  Meriv.  22. 
other ;  could  not  have  left  him  ignorant  of  the  legal  import  of  the  respecting 
words  of  limitation  used  by  him ;  and  if  so,  we  must  suppose  he  '**  ^^S^ 
intended  what,  under  such  skill,  he  technically  expressed.    Such,  F^^*^^ 
I  conceive,  would  be  the  inference  from  the  presumption  ad-  J*^'      .  ^ 
vanced  by  Lord  Hardwicke,  in  support  of  his  rejection  of  that  '^*""^** 
distinction ;  which,  though  acknowledged  by  him  in  former  cases,  ^fjj^  J^ 
he  appears  so  very  solicitous  to  get  rid  of  in  that  of  Bagshaw  tf.  ^r  ^^ 
Spencer.     How  much  better  founded  was  Lord  Talbot's  reason  *^ 
for  the  distinction  itself,  laid  down  in  the  case  of  Lord  Glenorchy  Supra,  116. 
V.  Boeville ;  that  in  cases  of  trusts  executed,  the  testator  did  not 
suppose  any  other  conveyance  would  be  made ;  but  in  executory 
trusts  he  left  somewhat  to  be  done ;  the  trusts  to  be  executed  in 
a  more  careful  and;  more  accurate  manner. 

It  seems  as  natural  for  a  testator,  however  destitute  of  legal 
knowledge,  to  suppose,  when  he  devises  or  directs  lands  to  be 
conveyed  by  trustees  to  certain  uses ;  that  a  conveyance  by  them  [  141  ] 
will  be  requisite  to  oifectuate  those  uses  or  trusts;  as  for  him 
not  to  entertain  the  supposition  of  any  such  conveyance,  where 
he  devises  the  lands  to  trustees,  immediately  to  the  use  of  or  in 
trust  for  certain  persons,  without  any  further  direction.  The 
latter  he  may,  if  not  instructed  to  the  contrary,  well  suppose  to 
be  a  formal  mode  of  entitling  the  devisees  immediately  under 
the  disposition  of  his  own  will  for  their  benefit.  The  other  he 
cannot  view  in  the  same  light,  but  must  suppose,  because  he 
expressly  directs,  a  further  conveyance  to  be  made  pursuant  to 
the  will.  In  one,  therefore,  he  may  be  considered  as  thinking  the 
limitations  definitive  and  final,  as,  to  the  interests  expressed  by 
him ;  whilst  in  the  other,  he  may  be  understood  to  leave  them  to 
be  perfected,  by  the  conveyance  directed  by  him ;  and  which,  it 
may  fairly  be  supposed,  he  intended  should  avoid  or  correct  any 
relative  inconsistencies,  or  technical  obstacles,  arising  from  impro- 
priety of  expression,  to  the  apparent  general  scope  of  the  settle- 
ment or  conveyance  so  directed  by  him.  In  short.  Lord  Hard- 
wicke found  the  distinction  established ;  he  had  actually  argued 
upon  and  availed  himself  of  it,  upon  former  occasions ;  it  stood 
in  his  way  in  Bagshaw  v.  Spencer ;  and  to  get  rid  of  it,  he  attempt- 
ed to  reduce  all  trusts  to  the  description  of  executory  trusts ;  and 
equally  distinguishable  from  legal  estates,  in  respect  to  the  con- 
structive control  of  courts  of  equity.  And. this  it  appears  he 
attempted,  by  advancing  a  position,  which,  if  admitted,  would  ope- 
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rate  to  eztclude  ail  pretensions  for  any  departure,  from  the  express 
words  of  the  will ;  because  it  in  effect  asserts  the  presumption,  of 
no  small  degree,  of  legal  and  equitable  information  in  testators  in 
general ;  without  which  they  could  not  be  presumed  to  dream,  of 
further  conveyances  to  effectuate  their  wills,  if  not  mentioned  in 
or  directed  by  such  wills.  The  presumption  so  thrown  out  by 
Lord  Hardwicke,  to  open  the  way  for  an  equitable  construction 
Sed  tid.  of  a  testator's  will,  deviating  from  the  legal  import  of  the  words, 
2  Meriv.  22.  supposes  that  testator  a  lawyer. 

It  is  no  wonder  that  the  reach  of  a  doctrine  so  founded,  termi- 
nated in  the  case  which  produced  it.    We  therefore  find,  that 
[  142  ]       JjorA  Keeper  Henley,  in  the  case  of  Wright  v.  Pearson,  assented 
Supra,  to,  and  relied  on  the  old  distinction;  when  upon  his  observing 

p.  126.         that  it  was  a  fee  ia.  the  trustees,  not  executed  by  the  statute  of 
uses  in  any  of  the  subsequent  limitations ;  he  said,  he  thought 
that  was  not  very  material ;  as  by  the  will,  in  that  case,  the  trusts 
were  fully  limited  and  declared.    For  he  thought  it  very  danger- 
ous that  a  liifferent  construction  should  be  put  upon  words  of    ^ 
limitation  in  cases  of  trust  and  legal  estates,  except  where  the 
limitations  were  imperfect,  and  something  seemed  left  to  be  done 
by  the  trustees  in  the  first  place,  and  consequently  secondarily  by 
Supra,  p.      the  court.     And  afterwaids,  in  the  ease  of  Austen  v.  Taylor,  he 
188.    Vide  said,  the  distinction  seemed  to  be,  where  the  testator  had  directed 
Ambl.  Rep.   the  trusts,  and  where  something  was  left  to  the  trustees  to  be 
^78.  done.    He  was  of  opinion,  that  in  the  case  of  imperfect  trusts 

only^,  that  court  could  make  a  different  construction  from  a  legal 
limitation ;  that  in  the  principal  case  there  was  no  reference  to  the 
trustees,  &c.  Nothing  was  left  to  them  to  be  done,  but  to  buy  the 
land ;  the  testator  had  declared  the  uses  of  the  land  when  pur- 
chased; and  he  did  not  believe  the  testator  intended  the  trustees 
should  make  a  conveyance  of  it.  That  in  <<  Papillon  v.  Voice," 
there  was  a  direction  to  the  trustees  to  convey  and  settle;  but 
there  was  no  direction  in  the  principal  case.  The  true  guide,  he 
said,  was,  that  where  the  assistance  of  the  trustees,  which  was 
ultimately  the  assistance  of  the  court,  was  prayed  in  aid  to  com- 
plete a  limitation,  in  that  case  the  limitation  in  the  will,  not  being 
complete,  it  was  a  sufiicient  declaration  of  the  testator's  intention, 
that  the  court  should  model  the  limitations;  but  where  the  trusts 
and  limitations  were  expressly  declared,  the  court  had  no  author- 
ity to  make  them  different  from  what  they  would  be  at  law.  It 
is  obvious  that  the  ]Lord  Keeper,  in  this  case,  carried  the  distinc- 
tion, upon  the  circumstance  of  a  direction  by  the  testator  of  a  fu- 
ture conveyance  by  the  trustees,  to  its  utmost  limits. 

And  we  may  also  remark,  that  Lord  Chancellor  Thuriow  seems 
to  have  alluded  to  the  same  distinction  between  trusts  executed 
Supra,  siQd  executory,  in  the  case  of  Jones  v.  Morgan.     When  speaking 

p.  134.  q{  the  case  of  Lord  Glenorchy  and  Bosville,  he  called  it  an  exe- 

[  143  ]  ctttorycase;  that  in  the  principal  case,  after  payment  of  debts, 
Videl  Brown  the  t^^tor  did  not  mean  to  leave  ady  thing  executory.  That  if 
Cas.  Chanc.  it  was  not  a  legal  estate,  it  was  only  not  so  because  the  first  use 
221  •2-8.  (for  payment  of  debts)  might  absorb  the  whole  estate.  That  if 
trusts  were  to  be  construed  as  legal  estates,  there  could  not  be  a 
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more  proper  case  to  apply  the  rule  than  that  was,  as  there  could 
be  nothing  so  near  to  a  legal  estate  as  the  principal  case  was. 

Thus  appears  to  rest  th^  distinction  between  trusts  executed 
and  executory;  or  those  where  the  trusts  are  directly  and  wholly 
declared  by  the  testator,  to  attach  on  the  lands  immediately  under 
the  will  itself;  and  those  which  are  only  directory,  or  prescribe 
the  intended  limitations  of  some  future  conveyance  or  settle- 
ment, directed  by  the  will  to  be  made  for  the  effectuating  them; 
a  distinction  which  has  run,  with  a  pretty  strong  current,  through 
the  several  cases  affording  subject  matter  for  its  application. 
The  cases  of  Allgood  and  Withers,  and  Bagshaw  and  Spencer,  Supra, 
seem  to  be  the  only  instances,  in  the  abbve  catalogue  of  trusts  p.  120,  121. 
not  executory,  in  which  it  may  be  questioned,  whether  the  con- 
struction agreed  with  what  it  would  have  been  upon  similar  limi- 
tations at  common  law.  The  former  of  those  had  some  ingredi- 
ents of  a  very  peculiar  cast,  to  influence  the.  decision.  The  latter 
was  of  a  complexion  so  nearly  allied  to  some  subsequent  cases, 
as  to  call  forth  the  observation  of  Lord  Keeper  Henley,  in  Wright 
t;.  Pearson,  that  Lord  Hard  wicke,  upon  the  circumstances  in  Bag- 
shaw V.  Spencer,  construed  it  to  be  only  an  estate  for  life,  con- 
trary  to  the  former  determinations ;  as  well  as  that  of  Lord 
Thurlow  in  Morgan  v.  Jones,  that  he  did  not  see  how  the  cases 
of  Bagshaw  v.  Spencer,  and  Wright  v,  Pearson,  could  stand 
together.  The  analogy  between  the  construction  of  legal  estates 
and  trusts  executed,  it  must  be  confessed,  prevailed  to  a  very 
strong  degree  in  Wright  t;.  Pearson,  and  Austen  v.  Taylor.  It 
had,  as  we  have  aeen,  been  frequently  affirmed  before;  and 
Lord  Talbot,  in  the  case  of  Lord  Glenorchy  v.  Bosville,  speaking 
of  Bale  V.  Coleman,  says,  the  execution  was  to  be  of  the  same 
estate  as  he  had  in  the  trust;  an  observation  of  no  trivial  import, 
and  which  seems  equally  applicable  to  all  cases  of  trusts  exe- 
cuted; that  is,  where  the  estates  are  finally  limited  by  the  will 
itself,  without  any  kind  of  reference  to  any  further  execution  of  [  144  ] 
them  by  a  conveyance  directed  by  that  win.  For  in  such  cases, 
any  occasional  conveyance,  that  may  at  any  time  be  required  of 
the  legal  estate  from  the  trustees^  may  well  be  deemed  a  matter 
of  form  only;  and  not  otherwiseTequisite,  than  for  the  mere  pur- 
pose of  investing  the  subsisting  trusts,  whatever  they  may  -be, 
with  their  cognate  and  commensurate  legal  clothings;  whilst 
limitations  whose  effect  is  referred,  by  the  will  itself,  to  a  convey- 
ance directed  to  be  made  for  their  establishment,  may  reasonably 
be  considered  as  left  to  some  degree  of  modification,  by -that  sup- 
plemental part  of  the  will,  viz.  the'  conveyance  to  which  their 
completion  is  referred.  In  the  one  case,  the  limitations  may 
be  deemed  to  receive  their  intended  shape  from  the  words  of  the 
will  itself;  when  in  the  other  case,  they  are  in  a  state  of  embryo, 
till  delivered  by  the  directed  conveyance,  which  is  intended  to 
model  and  give  them  their  ultimate  form.  The  decided  cases 
seem  to  go  a  great  length,  in  a  distinction  of  this  nature. 

But  to  support  the  argument,  that  courts  of  law  should  give 
into  the  same  latitude  and  freedom  of  construction,  as  the  Court 
of  Chancery,  in  respect  to  the  limitation  I  am  treating  of;  it  has 
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been  ui^ed,  as  a  strange  kind  of  inconsisteBcy,  that  the  same 
Ihnitation  should  bear  different  cotistructions  on  the  different 
sides  of  Westminster  Hall :  that  a  man  should  be  tenant  in  tail 
on  one  side  of  the  hall>  by  the  very  same  limitation,  which,  if  he 
steps  across  to  the  other  side,  will  make  him  only  tenant  for  life. 
The  objection  sounds  specious  enough^  but  if  we  look  to  any 
thing  further  than  words,  it  loses  its  force« 

The  argument  upon  the  construction  yarying  with  the  court, 
seems  not  founded  ;  it  is  the  different  subjeot  matter  of  the  limi* 
tation  which  occasions  the  alteration  in  the  construction  of  it,  and 
basr  occasioned  the  same  difference  of  construction  even  in  the 
very  same  court  The  courts  of  law  and  the  courts  of  equity, 
have  hitherto  agreed  in  their  construction  of  the  limitation  in 
question,  whenever  it  respected  a  legal  estate;  the  courts  of 
equity  distinguish  between  a  legal  estate  and  a  trust  executory, 
(at  l<ast,)  and  vary  the  construction  accordingly.  If  the  courts 
of  law  bqid  been  concerned  with  trusts,  may  it  not  be  supposed 
they  would  have  made  the  same  distinction?  Where  is  the  in- 
[  145  ]  consistency  in  allowing  different  operations  to  the  same  limitation, 
when  applied  to.  objects  of  such  different  natures  and  descriptions, 
as  legal-estates  and  executory  trusts  clearly  are. 

It  is  to  be  admitted,  that  the  general  rules  of  property,  respect- 
ing legal  and-trust  estates  are  the  same ;  but  the  particular  mode» 
of  construing  the  limitations  of  them  may  vary.  The  conformity 
between  the  rules  of  property  iniegal  and  trust  estates,  respects 
the  allowed  measure  of  the  limitations,  and  not  the  mere  .con- 
struction of  them,  as  Lord  Hardwicke  observed  in  the  case  of 
Bagshaw  and  Spencer  before  cited.  The  limitations  of  trust 
estates,  of  whatever  description,  cannot  be  carried  to  a  greater 
length,  ox  gb  further  towards  a- perpetuity,  than  the  limitiations  of 
legal  estates ;  but  it  does  not  follow,  that  some  of  the  first  descrip- 
tion may  not  be  expounded  more  freely,  with  more  regard  to  the 
evident  intent,  and  with  less  adherence  to  the  legal  import  of 
technical  expressions,  than  the  latter.  Nay,  a  distinction  of  that 
sort  naturally  arises,  from  the  different  qualities  of  ajrust  and 
l^al  estate,  as  beifore  explained/  ^ 
*  When  a  court  of  law,  in  certain  instances,  construes  the  limita- 
tion ofa  legal  estate  differently,  from  what  the  Ck>urt  of  Chancery 
would  construe  the  same  limitation,  if  applied  to  son^e  tru^t 
estates;  it  does  exactly v what  the  Court  of  Chanoery  itself  hM 
used  to  do  in  similar  cases. 
Papillon  9.  '  Thus  where,  in  a  case  before  cited,  «^.  devised  a  sum  of  money 
Voice, supra,  to  trustees  in  trust,  to  be.laid  out  in  lands,  and  to  be  settled  on 
p.  115.  J9.  for  life,  without  impeachment  of  waste,  remainder  to  trustees 
u  P.W.  471..  and  their  heirs  during  the  life  of  B.  to  support  contingent  re- 
mainders, remainder  to  the  heirs  of  the  body  of  JB.  remainder 
over,  with  power  to  S.  to  make  a  jointure ;  and  by  the  same  will 
devised  lands  to  B.  for  his  .life,  without  impeietchment  of  waste, 
remainder  to  trustees  and  their  heirs  during  the  life  of  B.  to  sup- 
port contingent  remainders,  remainder  to  the  heirs  of  the  body  of 
B.  remainY&r  over,  though  it  was  decreed  at  the  Rolls,  that  an 
-estate  for  life  only  passed  to  B,  with  remainder  to  the  heirs  of 
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his  body  by  purchase,  as  well  in  tfie  lands  deTiaed,  as  in  those 
directed  to  be  purchased ;  yet  upon  an  appeal  from  this  decree, 
Lord  Chancellor  King  declared,  as  to  that  part  of  the  case  wheiis  [  146  ] 
lands  were  devised  to  B.  for  Hfe,-thougli  said  to  be  withoot  im- 
peachment of  waste,  with  remainder  to  trustees  to'  support  oon* 
tingent  remainders,  remainder  to  the  heirs  of  the  body  of  A,  this 
last  remainder  was  within  the  general  rule ;  and  must  operate  as 
words  of  limitation,  and  consequently  create  a-  vested  estate  tail 
in  B.\  and  that  the  breaking  into  this  rule  would  occasion  the 
utmost  uncertainty.  But  as  to  the  other  point,  he  dedared  the 
court  h«i  a  power  over  the  money  directed  by  the  will  to  be  in« 
vested  in  land ;  and  that  ttie  diversity  was  where  the  will  passed 
the  legal  estate^  and  where  it  was  only  executory,  and  the  party 
must  come  to  the  court  in  order  to  have  the  benefit- of  the:  will; 
that  in  the  latter  case,  the  intention  should  take  place,  and  hot 
the  rules  of  law ;  so  that  as  to  the  lands  to  be  purchased,  they 
should  be  limited  to  B.  for  life,  with  power,  &c.  remainder  to 
trustees  during  his  life  to  preserve  contingent  remainders,  remain^- 
der  to  his*  first  and  every  other  son  in  tail  male  successively,  re^ 
nainder  over* 

Here  we  observe,  that  in  the  very  same  case  in  the  very  same 
court,  the  same  limitation  received  two  different  constructions 
When  applied' to  a  legal  and  to  am  executory  trust  estate.  Nor 
is  there  any  thing  extraordinary  in  giving  different  oonstructions 
to  the  same  wolds  in  the  same  will,  in  regard  of  their  application 
to  objects  of  a  different  nature ;  as  may  be  seen  in  1  P«  W.  6S7, 
in  the  case  of  Forth  and  Chapman;  %  P..  W.  140,  in  the  case 
of  Harris  and  Bishop  of  Lincoln;  3  Atk.  888^  in  the  case  of 
Sheflield  tr.  Lord  Orrery,  and  in  Eari  of  Stafford  v,  Buckley,  % 
Ves.  180- 

It  is  observed,  indeed,  in  a  note  at  the  end  of  P.  Williams's, 
report  of  the  case  of  Papillon  and  Voice,  that  though  the  -above  Vide  2  P.  W. 
w^as  Lord  Chancellor  King's  opinion,  yet  the  question  as  to  the  478. 
land  devised  was  given  up;  the  plaintiff  having  brought  a  sup- 
plemental bill,  whereby  it  appeared  that  by  his  father's  marriage 
articles  he  was  entitled  to  an  estate  taU.'    And  I^rd  Hardwicke 
in  the  case  of  Bagshaw  and  Spencer  says,  that  the  opinion  given 
by  Lord  Chancellor  King,  in  the  case  of  Papillon  and  Voice,  was  , 
a  sort  of  extrajudicial  opinion ;  that,  taking  time  to  form  his  de« 
cree,  he  (Lord  C.  King)  said,  he  had  looked  into  the  case  of  Lide       [  147  ] 
and  Orey,  and  seemed  to  be  less  clear  as  to  the  legal  estate  than  Vide  infra, 
h^re;  but  as  the  supplemental  bill  had  brought  a  new  right,  h^  p.  151. 
look  care  to  express  that  the  direction  to  reverse  that  part  of  ^  the  vi^e  2  Atk. 
decree,  &c.  was  expressly  founded  upon  that  supplemental  bill;  582.  1  Ves. 
which  looked  as  if  he  wanted  to  avoid  the  point;  -     sen.  149. 

No^  I  must  confess,  that  after  the  supplemental  bill  had  dis^ 
closed  a  new  right  paramount  to,  and  which  left  lio  room*  for  any 
right  -under  the  will,  I  donH  see  how  the  direction  fbr  reversing 
the  decree  at  the  Rolls,  couM  be  expressed  otherwise,  than  as 
founded  on  such  supplemental  bill ;  1. 1.  on  the  new  right. thereby 
disclosed ;  the  other  being  entirely  superseded  and  removed  by  ir; 
nor,  therefore,  am  I  able  to  discover  how  the  expressing  the 

14 
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dtaoree  mt  itdX  ttkantier  (tb^re  betng  no  foundftllon  for  txpntsung 
k  in  any  ottier)  look«d  iike  an  iadinaiioh  to  a^id  the  othefr  poiac  $ 
#r  indeed  hov  it  was  iu  hia  power  not  to  avoid  that  ether  pt>tnt§ 
aeeing  it  was  tauiitulated  by  the  new  disclosed  right  imder  the 
ae^lemeot  By  t^  report  in  P.  Williams,  Lord  €hanceUor  King 
seemed  to  be  clesar  in  his  opinioa  as  to  that  first  fM^int,  wMst  it 
existed,  and  before  the  supplemental  bill  Was  inwught^  expressed 
his  intention  to  leverse  the  decree;  as  indeed  was  observ^ed  by 
the  Master  of  the  Rotls  in  Aelirering  kis  dpinioa  in  ihe  cas^  ojf 
Vide2Atk.  Bftgfshaw  and  Spencer;  who  also  obetorved,  thaA  there  was 
576.  another  report  of  the  case,  where  it  was  said  at  4he  end  ^ef  it,  i-bsi 

m  the  case  of  Williams  and  Brown,  Lord  King  had  declared  he 
would  reverse  the  decree.    And  it  seems  Lord  Hardwicke  him*' 
Vide  1  Ves.  self,  in  the  case  of  Bagshaw  and  Spencer,sud,  that  since  the  casf 
sen.  149.      of  Conlson  and  Coulson,  he  would  urge  the  case  of  Papiiloe  and 
Voice  no  further  than  as  an  authority,  that  a  trust  estale  by  will  ifs 
penned,  ought  to  receive  such  construction  as  he  was  tlien  bpeak** 
ing  off  and  the  court  to  direct  a  conveyance  accordto^y ;  in  which 
4(he  court  was  deariy  warranted  by  former  cases,  as  in  Leonard 
Supra,  t^.  Earl  of  Sussex ;  upon  which  case  he  only  observed,  Ihat  if  tti# 

p.  114.  devise  had  been  of  a  legal  estate,  with  such  clause  not  to  atten, 
Infra,  157.  the  sons  must  have  been  tenante  in  tail,  and  Itiere  would  be  no 
operation  from  tbat  clause,  and  yet  upon  a  trust  in  equity,  it 
would  turn  them  into  tenants  for  life.  The  same  distinctioa 
appears  to  have  been  taken  in  the  aame  court,  in  <rtber  case* 
which  I  shall  cite  hereafter. 
[  148  ]  In  truth,  therefore,  it  appears  that  the  argument  drawn  from 

the  inconsistency  of  admitting  different  determinations,  upon  the 
eame  limitation  in  different  courts,  rather  tnakes  against  thai 
latitude  of  construction  in  the  courts  of  law,  which  it  is  intended 
to  support  For  if  the  courts  of  law  should  coostrue  the  limita- 
tion of  a  legal  estate,  in  the  same  manner  as  «  couit  of  equity 
does  the  limitations  in  articles  or  in  executory  trusts,  the  eon- 
slruction  of  oourta  of  law,  and  -courts  of  equity,  would  often 
differ  in  respect  to  (he  same  limitotions  of  a  legal  estate;  because 
courts  of  equity  often  construe  the  limitations  of  legal  estaMi, 
differently  from  the  same  limitations  in  articles  and  executory 
trusts.  Then  indeed  would  tiie  inoonsisteviey  talked  of  reallf 
exist,  as  the  same  limitations  of  the  very  same  fkind  of  estate* 
would  bear  differ^sit  constractions  in^different  courts. . 

But  what  reason  can  there  be  for  cemtending,  that  because  tbe 
Court  of  Chancery  is  not  boundea  by  a  <rale  of  constructioi^ 
which  in  its  origin  and  principle  had  no  relation  ^  the  objects  ef 
that  court's  jurisdiction,  therefore  a  court  of  law  shall  cease  to 
pay  the  accustomed  attention  to  it,  In  tkeir  decisions  on  cases  of  a 
ve^y  different'  kind,  and  which  were  the  original,  and  have  ever 
eince  continued,  the  immediate  oiqects  of  that  rule.  The  authority 
which  could  convert  a  court  of  law  into  a  court  of  equity  in  one 
instance,  and  abolish  all  distiiiction  between  legal  estates  aod 
frosts,  might  proceed  to  tell  us,  there  is  no  sound  distinetcott  tft 
all  between  the  euppissed  ofagedta,  or  principles  cf  rules  of  Ills 
inlrisdtotion  of  the  onet^urtj^and'those  df  the  others  and  that  4. 
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couit  of  laur  and  ooorl  of  equity  in!  this  kingdom  dUfef  but  in 

•  oamo*   •  ,./-.'..' 

Sbe§451->        V.  SO.  (a)  Some  instanees  there  are,  eren  in  caseiB 
48dc.  at  commoa  lav,  wherein  the  sttbaequent  limitation 

to  the  heirs  of  the  body  have  been  so  qualified  and  ^  14^  } 
corrected  by  other  additional  words,  as  to  amount  to  words  of 
pufdatase,  and  not  of  limitation;  but  I  am  not  apprised  of  any 
ease  anterior  to  that  of  Perrin  and  Blake  in  the  K.  B.  1 76d^  Infra,  p.  158, 
vhene  a  perfect  Umitatioa  to  the  heirs^  or  heirs  of  the  hody 
^n  the  plural  number),  unqualified  by  any  concomitant  limi^ 
lation  to  sons,  dc^ughters,  or  children,  (by  reference  to  which 
the  general  force  of  the  word  heirs,  &c.  might  be  restrained)  .  '' 

preceded  by  a   Umitatum  of  the   legal  estate  for  life  to  the  p . 
aaceetor,  in  the  same  deed  or  will,  has  been  held  not  to  attach  i 

in  thai  anceator,  biU  to  go  to  the  heir  by  purchase.  Many  eases 
it  is  true  have  been  oited  to  proye  such  deter mination  to  have 
beien  no  uaconunQU  thing  ^  biit,  with  submission  I  apprehend  il 
BOi  difficult  enattei  to  ahow,  thai  no  one  of  the  cases  so  cited 
cornea  up  to  the  position  it  ia  intended  to  support. 
-  Upon  easamtnifi^  the  authoritiea  adduced  in  support  of  the 
judgadeni  in  the  c^e  of  Perrin  and  Blake,  it  appears,  that  some 
of  them  are  cases  of  trust  eatates,  therefore  serve  only  to  prove 
what  ia  not  denied ;  it|  others,  the  word  heirs  is  not  made  use  o^ 
but  the  limitation  is  by  words  which  have  net  the  same  estab^ 
lished  legal  import  and  extent,  such  as  the  word  issue  or  sons,  or 
other  worda  of  such  less  technical  forces  in  others  again,  there  is 
no  limitation  of  the  legal  freehold  to  the  ancestor,  or  the  heir  is  i  -  . 
exptessly  confined  to  a  life  estate;  and  I  believe  there  is  not  one 
of  them  in  which  the  ancestor  takes  an  estate  for  life,  and  the  in* 
beritance  is  devised  to  the  heir,  and  the  words  heirs,  or  heirs  of 
the  body  (in  the  plural  number)  are  used,  wherein  those  words 
are  iiot  r^streined  or  qualified*  either  by  reference  to  other  limita-  • 
UenSy  er  else  by  additional  words  cotQoined  with  them. 

Thus  in  the  case  of  Cheek  v.  Day,  or  Clark  n.  Day,       [  150  ] 
8ee^4M*    ^.  devised  lands  to  her  daughter  for  life,  and  if  she  clerk,  Clark 
fi,  4T4<        should  marry  after  the  death  of  the  testatrix,  and  have  or  Cheek  v. 
ajuy  heirs  lawfdly  begotten,  then  she  willed  that  her  DayorDavy, 
davghtsr^a  heir  should  have  the  liNad$  after  her  daughter's  death.  Moor,  593. 
and.  the  bjQire  of  ^och  heir*    It  appears  by  the  various  reporta  ot  2  Roll. 
this  1^90,  that  the  jgdgos  were  much  divided  in  r^rd  to  it.    But  Abr.  417. 
Moor  flays  it  was  acyudged  an  estate  for  life  only  in  the  daughter,  (G.)  pi.  7. 
^Mifigh  no  judgment  ia  entered  upon  the  roll  (as  Fitz-Gibbona  re*  Cro.  Eliz. 
por^.)    Now  heve  w^.eUserve  thA limitation  was  to  the  heir  (law-r  ^^^'  ^^  ^y 

(a)  V»  20.  Inr  this  paragmph,  Mr.  Feanie  contends  that,  till  the  case  of  Penin  a. 
Blake  ia  1769,  thwe  was  no  dedded  ease,  where  a  perfeet  I^gal  limitaiiQB  in  a  deed 
or  will  to  the  heirs  or  heirs  of  the  body  ia  the  plural  number,  (unqualified  hy  any 
concomitant  limitation  to  sons,  daughter,  or  children,)  preceded  by  a  linitatioa  of  the 
^^l  eetate  Tor  life  ta  the  ancestor,  in  the  same  deed  or  will,  bad  bee<i  held  not  to 
^lach  ia  that  ancestor  but  to  go  to  the  heir  by  purchase ;  and  he  discusses  at  length 
the  authorities  which  have  been  used  as  proofs  of  the  contrary ;  each  of  which  he 
shewfi  to  be  materially  distinguishable  from  that  of  Perrin  v.  Blake. 
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thenamesoffally  begottto)  in  the  singular  number,  and  vords  of  limitation 
Lilly  o.Tay-  were  grafted  thereon ;  and  indeed  according  to  the  above  state  of 
lor  in  Ow.  tbe  ease,  which  is  that  delivered  by  Fitz-Gibbons  as  taken  from 
148.  (cited  |||e  roll,  the  limitation  grafted  on  the  word  heir  was  in  fee,  which 
)  M.^^m.  ^rries  the  c^e  stUl  further  from  the  point;  for  the  limitation  be- 
p-k'  ^  \^'  ^^^  *°  ^^  ^^^  lawfully  begotten  could  not  give  the  fee  simple  to 
Vid'  rthi  the  ancestor,  an  estate  tail  in  the  ancestor  could  not  have  an- 
Vide  ^*  ^™^  awened  the  superadded  words  of  limitation  in  fee  to  the  heir. — 
469^'  ^  '  '^^^  "^  ^^  ^^^  word  heir,&c.  in  the  singular  number,  with  words 
of  inheritance  in  fee  grafted  thereon,  reduced  the  import  of  the 
word  heir,  to  a  designation  of  such  issue  of  the  daughter,  as 
Vide  Hargr.  should  be  her  heir,  and  made  the  person  answering  that  descrip-* 
Law  Tracts,  tion  the  root  of  a  new  inheritance,  the  stock  of  a  new  descent;  as 
506.  i  o'bserved  by  Judge  Blackstone  in  hfs  argument  above  referred  to^ 

Archer's  '  So  in  Archer's -case,  the  limitation  was  to  wf.  for  life,  and  after 
case,  1  Rep.  to  the  next  heir  male  of  •d,  and  to  the  heirs  male  of  the  body  of 
66.  such  next  heir  male :  and  therefore  upon  the  same  principle  the 

devise  to  the  heir  was  a  remainder  to  him  by  purchase;  because 
the  word  heir  Was  in  the  singular  number,  preceded  and  distin-^ 
guished  by  the  word  next,  and  followed  by  the  words  of  limita- 
1  R(^l.  Abr.  tion  grafted  on  it^^The  case  in  Roll  cited  by  Lord  Hale  in  the 
887.  pi.  13.  case  of  King  and  Melling,  was  a  limitation  to  one  for  life  et  non 
lVentr.281.  aHter^  and  after  his  death  to  the  sons  of  his  body;  which  was 
very  different  from  a  limitation  to  the  heirs  of  his  body;  the 
words  et  non  atiier  imposed  a  restriction  against  his  taking  other- 
wise than  for  life;  and  sons  did  not  in  expression  extend  to  grand- 
[  151  ]       sons  or  remoter  issue,  and  it  applied  immediately  to  all  sons, 
without  preference  of  the  eldest  as  in  a  descent  in  tail ;  whereas 
a  devise  to  the  heirs  of  the  body  comprehends  the  remotest  issue, 
and  iakes  the  eldest  son  previous  to  and  in  preference  of  tbe 
younger. 
Palm.  359.        Again,  where  ^.  conveyed  by  fine  to  the  use  of  himself  for 
Walker  r.     jifg^  remainder  to  the  use  of  his  first  son  and  of  the  heirs  male  of 
Snow^   ]       hie  body,  with  like  limitations  respectively  to  his  second,  third, 
■  ,>i      i  fourth,  fifth,  and  sixth  sons,  remainder  to  the  right  heir  of  .tf.  to 
be  begotten  after  the  sixth  son,  and  of  his  heirs  male;  it  was  held 
the  remainder  was  contingent,  because  first  limited  distinctly  to 
particular  sons;  besides  this  remainder  expressly  excluded  the 
'    '•     first  six  sons,  and  therefore  it  essentially  differed  from  a  limita- 
tion to  the  heirs  of  the  body,  which  would  have  descended  to  the 
eldest  son  first:  and  it  is  further  observable  in  this  case,  that  the 
Hmitation  was  not  to  the  heirs  in  the  plural,  but  to  the  right  heir 
''  ill  the  singular  number,  with  words  of  limitation  superadded,  ai^ 

in  Archer's  case,  1  Co.  66. 
^  Lev.  328.       So  where  «>f.  covenanted  to  stand  seised  to  the  use    See  §  481- 
Raym^  978.  of  himself  for  life,  and  after  his  decease  to  the  use  of    3, 476, 
Lisle  V.         E.  his  son  for  life,  and  after  his  decease  to  the  use    478. 
Gray,  Vid,   of  the  first  son  of  the  body  of  E.  and  the  heirs 
QMer.  894.  male  of  the  body  of  such  first  son ; '  and  for  default  of  such 
issue,  to  the  use  of  the  second  son  of  the  body  of  E,  and  the  heirs 
male  of  the  body  of  such  second  son,  and  for  default  of  such 
issue,  to  the  use  of  the  third  son  of  the  body  of  E.  and  the  heirs 
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male  of  such 'third  W)n,dnd:f6r  default  of  sttch  issue,  to  the  use  of 
the  fourth  son  of  the  body  of  B.  and  the  heirs  male  of  the  body 
of  such  fourth  son,  and  so  severally  and  respectively  to  every  of 
the  heirs  male  of  the  body  of  the  said  JB.  and  the  heirs  males  of 
the  bodies  of  such  heirs  males  according  to  their  ages  and  seni- 
orities, and  for  default  of  such  issue,  remainder  to  fV,  &c.  And 
•/f.  also  covenanted  that  if  it  should  happen  that  E.  should  die 
without  issue  male  of  his  body  lawfully  begotten,  that  Ji,  would 
then  stand  seised  of  the  lands  to  the  use,  &c.  to  raise  portions  for 
the  daughters  of  the  said  E.  &c. — E,  after  the  death  of  ^.  suffered  - 

a  common  recovery  of  the  lands,  and  afterwards  died  without 
issue;  and  after  his  decease  ff^.  the  remainderman  brought  hid 
ejectment  in  B,  JR.  for  the  lazids.  .  The  question  was,  whether  E. 
tookanesttate  tail,  or  only  an  estate  for  life  under  the  limitation        [  152  ] 
above  stated.     It  was  contended  for  the  plaintiff  fF.  that  the 
words,  and  the  heirs  male  of  the  bodies  of  such  heirs  male,  made 
the  heirs  male  to  take  by  purchase,  otherwise  those  superadded 
words  were  useless;  that  the  words,  and  so  severally  and  respec- 
tively to  every  of  the  heirs  male,  &c.  were  words  of  relation,  and 
rignified,  so  as  the  heirs  male,  viz.  sons,  took  before;  that  trans-- 
latinjg  the  word  so  into  Latin,  it  would  be  eodem  modoj  as  the 
four  first  sons;  and  that  the  proviso  for  charging  the  land  with 
portions  for  daughters  of  E.  if  he  should  die  without  issue  was 
anneeessary,  if  E.  was  to  take  an  estate  tail,  by  which  he  might 
do  it  without  such  a  proviso.     The  court  held  the  words  and  so, 
&C.  to  be  words  of  relation,  and  gave  judgment  for  the  plaintiff.  Tide  Mere- 
Upon  which  a  writ  of  error  was  brought  in  the.Exchequer  Cham-  diihv.Mert' 
ber,  where  it  seems  the  judgment  was  affirmed,  as  is  observed  by  dithy  10 
Judge  Tracey,  1  P.  W.  90.  who,  it  appears,  had  searched  the  Basty  603. 
record,  the  reports  difiering  in  that  matter. 

It  is  evident  that  in  both  the  cases  of  Walker  v.  Snow,  and 
Lisle  V.  Oray,  the  geneml  import  of  the  words  heir  or  heire,  &c. 
was  qualified,  by  reference  to  the  'preceding  distinct  and  particu- 
lar  limitations  to  the  first  and  certain  other  sons  in  tail,  as  well  as 
by  words  of  limitation  grafted  on  them. 

^   In  a  case  where  *A,  devised  land  to  B.  for  life  without  impeach-  Loddington 
meat  of  waste,  and  in  cas£  he  should  have  any  issue  male,  then  v.  Kime, 
to  aoch  issue  male  and  his  heirs  for  ever;  upon  a  question  who- 1  Salk.  224. 
ther  this  subsequent  limitation  to  the  issue  male  of  B.  made  B.  Lord  Raym. 
tenant  in  tail  or  not,  it  was  held  th6t  it  did  not,  but  was  a  con-  30S. 
tingent  fito  to  his  issue  male.    Now  this  was  not  only  a  limitation  Vide  infra. 
to  the  issue  male  instead  of  heirs,  &e.  but  that  limitation  was  S^^- 
even  accompanied  by  superadded  words  of  limitatidn  in  fee 
grafited  on  the  words  issue  male;  which  circumstances  carry  this 

case  quite  out  of  the  rule  I  am  treating  of. 
See  §  503-        So  the  case  of  Backhouse  t?.  Wells  was  a  limitation  i  Eq.  Abr. 
583 a.  to  one  for  life  only,  and  after  his  decease  to  the  issue  l6i.  pi.  27.^ 

male  of  his  body,  and  to  the  heirs  male  of  the  bodies  Backhouse 
of  such  issue.     Here,  besides  the  restrictive  word  only,  the  limi-  v.  Wells. 
lation  was  to  issue  male,  with  words  of  limitation  grafted  there- 
on.   And  it  is  to  be  remembered  that  the  word  issue  itself,  even       [  153  ] 
unattended  with  any  engmfited '  words  of  limitation,  is  often  a  Vide  infra, 
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p.  178.         wofd  of  parchaasy  vrbere  tbe  word,  heim  (04r  '«Tan 

2  Stra.  781.  heir  in  the  singular  number)  is  noC.    And  ufMm  the    See  §^51*i 

2  Strange,     ^^  ^f  Backhouse  and  WeUs,  Ijyri  Chaacellor  Pai^    478. 

731.  ker  observed,  that  if  the  words  heirs  male  had  beea 

2  Ld.  Raym.  used  instead  of  issue  male,  the  operation  of  the  law  would  have 

1440.  been  too  strong  for  the  intention  of  the  testator^ 

White  V.  Axti  where  a  testator  deTised  lands  to  his  son  Fi  to 

Collins,         enjoy  the  rents  and  profits  thereof  during  the  t^rtn  of    See  §480, 

Com.  Rep.    bis  natural  life,  with  power  to  make  a  jointure  of  ail    460. 

289.  6f  part,  and  after  his  death  and  jointure,  if  any  be 

made,  to  tbe  heir  male  of  his  body  lawfully  begotten,  durtngr  the 
term  of  bis  natural  life,  and  for  want  of  such  heir  male,  he  gave 
tbe  same  lands  to  another  son,  &c.,  it  was  adjudged  that  I\  took 
only  an  estate  for  life;  for  though  it  was  agreed,  that  the  limita- 
tion to  him,  to  enjoy  and  take  the  profits  during  his  Kfe,and  afiex 
bis  decease  to  the  heir  male  of  bis  body,  even  in  the  singular  nmn^ 
ber,  would  make  an  estate  tail  where  nothing  appeared  which 
explained  the  intent  to  the  contrary;  yet,  there  the  Itmitation  to 
the  heir  mail  showed  the  testator^s  intent  that  such  heir  mala 
should  bare  it  for  life  only;  and  the  deyise  orer  for  want  of  audi 
heir  male,  did  not  import  that  tbe  ulterior  devisee  should  not  have 
it  till  jP.  died  without  heir  male  generally,  but  for  want  of  suoh 
1  Hargr.  heir  male,  who  was  to  have  it  for  life.-^In  this  case,  as  Judge 
Tracts,  Blackstone  observed,  in  his  argument  before  referred  to,oommQQ 
p.  505.  sense  would  tell  us,  that  when  the  heir  male  was  not  to  have  the 
itiberitance,  he  could  not  take  it  as  heir  by  descent. 

Again,  where  a  devise  was  to  B.  and  his  heirs  law- 
fully to  be  begotten,  that  is  to  say,  to  bis  first,  second.    See  §481, 
third,  and  every  son  and  sons  successively  lawfully  to    483,  478, 
.    be  begotten  of  the  body  of  the  said  B.  and  the  heirs  of    478. 
Lowe  V.        the  body  of  such  first,  second,  third,  and  every  other 
Davies,2  Ld.  son  and  sons  -successively,  lawfnlly  issuing^  as  they  should  be  in 
Raym.1561.  seoioritv  of  age  and  priority  of  birth,  the  eklest  aJways,  and  the 
heirs  of  his  body,  to  be  preferred  before  the  young«Mat  ajod  the 
heirs  of  his  body,  remainder  over,  &c     It  was  adjudged  that  A 
took  but  an  estate  for  life ;  for  that  the  subsequent  clause  was  not 
.   contrary  to  the  preceding  general  limitation  to  B^s  heirs  lawfuU]|P 
to  be  begotten,  but  explanatory  of  what  heiis,  &c.  wet e  msaAt. 
[  164  ]  In  the  more  modern  case  of  Doe  and  iiaming,  which 

Doe  d.  Long  was  a  devise  of  gavelkind  lands  to  «4.  and  the  heira  See  §1488^ 
V.  Lemiog,  of  her  body  lawfully  begotten  or  to  be  begotten,  as  474i>& 
2Burr.llOO,  ^^y  females  as  malea,and  to  their  heirs  and  assigns 
1  Black.  fpf  eyer,  to  be  divided  equally,  share  and  share  alike^  as  tenants 
A  ^'  ^.^^*  in  common,  and  not  as  joint-tenants;  it  was  held  that  the  words 
And  vide  3  j^^jjpg  ^f  yieT  body  did  not  operate  ad  words  of  limitation,  nor  con- 
Durni.  and  ^eq^^efttly  create  an  estate  tail  in  t4.  For  here  these  words  did 
146  a  Note  ^^^  Stand  independent  and  unqualified,  but  were  corrected  and 
on  this  case  explained,  very  expressly,  by  the  words  which  followed  and  were 
And  ffide  coupled  with  them;  the  words  as  well  females  as  males,  annex** 
Gretton  v.  ^^  ^^  ^^^  words  heirs  of  the  body,  were  incompatible  with  and 
Httwdrd,  expressly  broke  the  descent,  because  gavelkind  lands  cannot  de^ 
lJlfms.44id.  scend  in  that  manner;  and  the  deviae  expressly  cinated  a  tenancy 

GooditOed. 


DEFINED  AND  MSTmOUISOED.  IM 

in  comdion,  which  was  impossible  by  deaoeDfl^  as  that  must  tore  Sweet  v. 
heea  in  coparcenary ;  and  besides  there  were  words  of  limitation  Herringy 
iti  fee  grafted  on  the  words  heirs  of  the  body,  Avhieh  could  not  1  -S"^  ^^ 
hay«  been  satisfied  by  an  estate  tail  m  the  ancestor.  p^*  *' « 

No  t>tte  of  the  above  cases  therefore  appears  to  be  analogous  V'p  J^j^' 
to  the  case  of  Perrin  v.  Blake;  in  which  the  limitation  to  the  A    "»  S^ 7' 
hehra  of  the  body  after  the  life  estate  to  the  ancestor,  was  giSneral^  r^  a.iiaA' 
uniestrained  to  any  interest  less  than  the  inheritance  |  unfounded  ^^^J^^' 
as  the  root  of  any  new  inheritance  by  the  annexation  of  words.  «f  g  ^g^  'g^g 
new  limitation  upon  ii;  and  entirely  uncorrected  and  unea^Iain*  Franks. 
ed  by  any  kind  of  preceding  or  subsequent  limitations,  to  sons^  st<mn, 
children  or  objects  of  a  particular  designation.  -  3  £^91^  548. 

^0e  4.  €0!Hdier  *.  *»iiif»,  7  T.  «.  531.  Pierson  9.  ViekerB,  5  East,  548.  D&e  3. 
Vitanff  V.  Oof,  1 1  East,  668.  GreUSn  v.  Howard,  6  Taunt.  94.  Edwaris  1^. 
$^pi(m,ihid.  213«  Doe  d.  IMmm  9.  Elvey,  4  Bast,  BIS;  Dok  d.  Cotton v,  SM- ' 

'    Atf  t«  tibe  ceases  of  Leonard  v.  Earl  of  Sussett,  Allgood  ^.  With-  Vide  ipfm,.| 
ers^ltegshaw  ^mi  Spencer,  atid  others  above  noticed^  they  were  p.  1^- *    '. 
all  <e2ises  Of  trusts-,  mnd  thercfope,  like  all  other  oases  of  that  de-  :^|?ocw  t?.  . 
0evfptioii,  ai'C  no  ruling  a«iborities  for  the  construction  in  cases  of  .  ]j?l'?i 
iegial  iestates^  as  J^sonceive  is  auffidently  proved  by  the  several  ^^*^^^"'; 
teses  I  have  already  cited,  to  show  the  dtsttnotion  taken  by  the  ^^^' 
Omiit  of  Chancery  itself  in  several  instanoee,  between  legal  and  t^^'  ^^ 
trust  estates,  in  regard  to  the  force  of  that  rule  wbidi  I  am  now 
Ideating  of. 

There  are  also  two  other  classes  of  cases,  which  have  been        [  155  ] 
Inserted  to  as  authorities  against  the  force  of  the  rule  now  in 
question;  the  one  consisting  of  the  cases  of  Buvchett  and  Durdant,  (x)orBrotra, 
and  Newcomen  (w)  and  Barkham,  and  Beaumont  and  Long  (y),  vide  p.  213. 
(all  noticed  in  a  subsequent   part  4»f  this  E2ssay,)  and  other  ^ide  infra, 
cases,  wtiere  the  ancestor,  either  took  only  a  trust  estate, or  else  P*  ^l^»  ^^^* 
no  preceding  iVeebold  estate  at  all ;  the  other  consisting  of  the  (3^)  or  Long 
eases  of  Peacock  v.  Spooner,  and  Hodgson  t;.  Bussey,  (which  ate  v.  Beau^ 
likewise  considered  in  their  proper  ptoee  in  this  tract)  together  ^'^^>  ^^^ 
tortth  others  of  the  aame  kind,  whidi  relate  to  the  trusts  of  a  term,  ?:,f^9' 
and  have  nothing  to  do  with  the  case  of  an  inheritance.    Of  all    ^^^^  ^'4 
ttiese  I  shall  take  no  Airther  notiee  in  this  piacn :  for  the  question  P'  ^^^'  ^^^' 
is  not,  whether  the  words  heirs  of  the  body  may  not,  under  cer- 
tain ciroumsca»ee8,  be  taken  as  words  of  puvcbMe;  but  whether 
those  words,  standing  cleaT  of  any  further  worde  <rf  Qiaenitation, 
peffect,  independent  and  oneKpbuned,  and  preceded  4by  «  limita-  .    !    • 

tion  of  the  legal  freehold  to  the  ancestor  in  the  same  will,ihav^  .  ' 
^ver  been  construed  words  <of  purchase  ?  After  the  ^eiisetvaftkms 
I  hare  been  making  upon  the  ^svoral  cases  abov«  cited,  I  ^eoA- 
ceive  no  one  of  those  cases  can  faMy  be  nrged  in  suppovt  of  an 
affirmative  answer  to  this  question ;  and  as  to  all  those  cases 
wherein  the  legal  freehold  is  not  limited  to  the  anoestor,  4iey  are 

^QStirely  foreign  to  the  point. 
See  §  4M-  V.  21.  (6)  Was  it  «ot  reasonable  to  conclude, 

^8c.  that  dvs  several  cases  in  wttnch  this  point  'had  -m 

«(§)  V.  SI*  Mr.  P^vne  new  proceeds  la  an  hnmediate  discuBsion  ofthe'preprieiy-ef 
the  determination  of  the  Judges  of  the -King'^  Bench,  tr  ^he  case  ofl^rrin  vi'BMie,  in 
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often  been  agitated,  and  so  rep€faledl7  determined,  had  settled 
the  law  in  regard  to  it,  so  as  to  enable  gentlemen  of  the  profes*- 
[  156  ]       sioi\  to  form  some  probable  conjecture,  at  least,  if  not  opinion, 
respecting  the  merits  of  any  question  of  this  nature,  upon  which 
they  might  be  applied  to  for  their  advice ^    And  bow  much  is  it 
to  be  regretted,  that  a  case  should  ever  arise  of  so  unfortunate  a 
complexion  as  to  frustrate  so  desirable  a  conclusion?     The  case  I 
am  alluding  to,  is  that  of  Penin  and  Blake^  before  the  Court  of 
K.  B.  in  the  year  1769;  a  case  of  much  discussion^  and  wherein 
that  court  delivered  a  judgment,  to  common  apprehensions,  I  be^ 
lieve,  not  perfectly  reboncileable  with  the  stream  of  former  authori- 
ties and  decisions  upon  the  same  point. 
Perrin  v.        ^  The  case  was  this:  one  W.  WiHiams,  seised  in  fee  of  a  planta* 
Blake,  tion  in  Jamaica,  devised  in  the  following  words:    <' Should  my 

vide  4  Burr,  vife  be  enceint  with  child  at  any  tinoe  hereafter,  and  it  he  a 
^^m'  t  female,  I  give  and  bequeath  unto  her  the  sum  of  2,000/.  &c.,  and 
R  A79  ^^  '^  ^^  ^  J^^9 1  give  aDd  bequeath  my  estate  real  and  personal 
Do^  n  ^Q"*l'y  ^  be  divided  between  the  said  infant  and  my  son  John 
829*^  343  ^^*^**^^  when  the  said  infant  shall  attain  the  age  of  twenty-one, 
of  Bded  in  ^^^^^  ^'  is  my  intent  and  meaning  that  none  of  my  diildren  should 
note  1  '  ^'^  ^^  dispose  of  my  estate  for  longer  .time  than  his  life,  and  to 
Hargr.  Law  ^^^  intent  I  give,  devise,  and  bequeath  all  the  rest  and  residue  of 
Tracts  490.  ^7  estate  to  my  son  John  Williams  and  the  said  infant,  for  and 
*  duriiig  the  term  of  their  natural  lives,  the  remainder  to  my  bro«- 
ther-in-law  J.  G.  and  his  heirs,  for  and  during  the  lives  of  my 
j  son  John  Williams  and  the  said  infant,  the  remainder  to  the  heirs 

of  the  body  of  my  said  sons  John  Williams  and  the  said  in&nt 
lawfully  begotten  or  to  be  begotten,  the  remainder  to  my  daugh- 
ters, &c.''  No  other  sou  was  born,  and  the  question  was,  what 
estate  John  Williams  took  under  th^  will? 

Had-  this  been  the  case  of  an  executory  trust,  the  Court  of 
Chancery  might  possibly  have  construed  it  an  estate  for  life  in  J« 
W^npon  the  clause  expressing  the  testator's  will,  that  bis  sons 
should  not  convey  a  greater  interest  than  for  their  lives.  But  as 
it  was  the  limitation  of  a  legal  and  not  a  trust  estate,  the.Co^rt 
of  Chancery  itself  (in  conformity  to  its  own  established  distino- 
•  tions  above  explained)  we  may  suppose,  would  have  decreed  it 
an  estate  tail  in  J.  W.  Could  this  be  questioned  after  the  cases  I 
have  before  cited,  the  several  cases  which  I  am  now.  about  to 
consider,  I  should  think,  would  remove  the  doubt. 
[  157  ]  Indeed  there  is  one  very  particular  case,  which  goes  directly  to 

Leonard  v,  this  point ;  I  meaiT  that  of  Lieonard  v.  the  Earl  of  Sussex,  above 
Earl  of  Sus- cited ;  where  the  qualifying  clause  respecting  the  settlement  di<- 
sex,  2  Vern.  rected  to  be  made  by  the  trustees,  in  their  taking  special  care  ia 
626.  and  such  settlement,  that  it  never  be  in  the  power  of-  the  testatrix's 
vide  supra,  sons  F.  or  H.  to  dock  the  entail  of  either  of  the  said  moieties 
p.  114.  given  them  during  their  or  either  of  their,  life  or  liveS^  amount- 
ed to  exactly  the  same,  thing  as  restraining  ihem  from  con- 

1769.  Among  our  other  obligations  to  Mr.  Hargrave,  we  are  indebted  to  him  for  the 
full  statement  of  the  case,  published  by  him,  in  the  first  of  his  two  valuable  volumes  of 
Iaw  Tracts.  A  report  of  it  and  of  the  arguments  of  the  counsel  and  the  judges,  is 
printed  in  the  CoUectaaua  Juridioa^  I  Vol.  283. 
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▼eying  a  greater  interest  than  for  their  lives:  for  without  docking 
the  entail  it  Was  impossible  they  should  convey  any  greater  law- 
ful interest;  yet  the  Court  of  Chancery  there  held,  that  if  it  had 
been  a  legal  instead  of  a  trust  limitation,  the  sons  would  have 
been  tenants  in  tail,  notwithstanding  that  restrictive  clause.    And  Gas.  temp. 
Lord  Talbot  afterwards  in  the  case  of  Lord  Glenorchy  v.  Bosville  Talb.  19. 
said,  that  in  the  case  of  Leonard  v>  the  Earl  of  Sussex,  bad  it 
been  by  act  executed,  it  would  have  been  an  estate  tail,  and  the 
restraint  bad  been  void ;  but  being  an  executory  trust,  the  court 
decreed  according  to  the  intent,  as  it  was  found  expressed  in  the 
will.  ^  And  so  likewise  Lord  Hardwicke,  in  the  later  case  of  Bag* 
shaw  V.  Spencer  (before  cited)  said,  that  if  the  case  of  Leonard  v.  2  Atk.  681. 
Earl  of  Sussex  had  been  that  of  a  legal  estate,  the  sons  would  1  Vesey,  sen. 
have  been  tenants  in  tail;  but  in  equity  upon  » trust  estate,  the  149* 
clause  for  interposing  trustees,  &c.  governed  the  whole  case. 

The  Court  of  King's  Bench,  however,  in  the  case  of  Perrin  v. 
Blake,  treated  those  distinctions  as  too  refined,  and  adjudged  that 
J.  Williams  took  only  an  estate  for  life  under  the  devise  in  ques- 
tion. 

It  is  true,  indeed,  that  Judge  Yates  (a  very  respectable  autho- 
rity) who  then  filled  a  seat  on  that  bench,  opposed  the  decision 
with  great  depth  of  learning  and  solidity  of  argument. 

y.  22,  (c)  And  however  he  stood  alone  as  to  that 
See  §451-  opinion,  in  the  Court  of  King's  Bench,  it  afterwards 
488c.  ~        appeared  he  was  not  singular  in  it;  for  the  majority       [  158  ] 

of  the  judges  in  the  Exchequer  Chamber  were  influ- 
enced by  the  same  strict  attachment  to  old  established  rules  of  law; 
and  accordingly  reversed  the  judgment  of  the  Court  of  King's 
Bench,  and  thereby  restored  the  venerable  uniform  train  of  pre- 
ceding judgments  and  opinions  upon  the  same  point,  to  its  former 
authority.    As  we  may  therefore  consider  those  authorities  still 
entitled  to  our  attention,  I  shall  endeavour  to  present  the  reader 
with  a  concise  View  of  them,  first  observing  that  in  the  case  of  Vid.  Oougl. 
Perrin  v.  Blake,  after  an  appeal  to  the  House  of  Lords  from  the  Rep.  829.  or 
judgment  of  reversal  in  the  Exchequer  Chamber,  which  depend-  943,  of  Bd 
ed  a  considerable  time,  the  parties  at  length  compromised  the  ^^*  ia  note, 
dispute,  and  the  plaintiff  obtained  leave  to  withdraw  his  writ  of  ^  Hargr. 
error.  Tracts,  493. 

In  a  case  above  cited  of  a  devise  to  B,  for  life,  remainder  to  Pausey  v. 
his  heir  of  his  body  begotten  for  ever;  it  was  held  that  the  heir  Lowdall,' 
took  by  descent^  and  not  by  purchase.  supra,  p.  62. 

And  where  a  testator  devised  to  his  son  /.  certain  lands,  to  hold  Rundale  v. 
the  same  to  him  for  life,  for  and  under  the  use,  conditions,  and  Eeley,  Cart, 
limitations  thereafter  limited;  and  after  his  decease,  then  to  the  ^70. 
use  and  behoof  of  the  heirs  male  of  his  body,  and  for  default  of 
such  issue,  to  his  son  fF,  and  the  heirs  male  of  his  body,  remain- 
ders over,  Bridgman,  C.  J.  in  delivering  the  opinion  of  the  court, 
on  several  questions  that  arose  on  that  case,  said,  it  was  agreed, 
that  when  the  testator  devised  the  lands  in  question  to  /.  for  life. 


(c)  V.  22.  In  this  paragraph,  Mr.  Fearne  discusses  the  <»se8  anterior  to  that  of 
Perrin  v.  Blake,  on  limitations  literally  ftilling  under  the  rule  in  Shelley's  case. 
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under  the  conditions  and  limitations  of  the  will;  and  after  his  de- 
cease, to  the  use  of  the  heirs  male  of  his  body;  though  it  was 
limited  to  him  for  life,^  it  was  nevertheless  an  estate  tail  to  him  as 
well  in  a  will  as  in  any,  other  conveyance.  That  the  estates 
could  not  stand  together.  But  the  estate  for  life  was  swallowed 
up  in  the  tail ;  and  the  same  rule  held  in  a  devise  as  well  as  in  a 
deed. 

Here  we  may  also  notice  a  case,  where  lands  were  devised  to 

SVentr.dll.  a  trustee  and  his  heirs,  during  the  life  only  of  Ji.^  upon  trust  to 

Burchett  v.    permit  and  suffer  •/?.  during  his  life  to  receive  the  rents  and  profits, 

Durdant,  in-  without  committing  of  waste,  and  after  the  decease  of  •^.  then  to 

fra,  210.       the  heirs  male  of  the  body  of  •^.  now  living,  and  to  such  other 

heirs  male  and  female,  as  he  should  afterwards  have  of  his  body. 

[  159  ]       It  is  said,  the  first  question  was,  whether  the  estate  for  life  did 

not  execute  in  •/?.  by  the  statute  of  uses,  for  if  so,  (says  the  re- 

Vidt  2  porter)  he  would  be  seised  of  an  estate  tail.     But  the  court  re- 

Ventr.  312.  solved  the  first  limitation  was  a  trust,  and  not  an  estate  executed* 

Now  this  was  a  point  the  court  had  no  occasion  to  have  entered 

into,  or  have  given  any  resolution  upon,  unless  the  subsequent 

limitation  might  have  vested  in  the  ancestor^  in  the  case  of  a  use 

executed. 

In  another  case,  where  one  devised  lands  to  trustees  and  their 
heirs,  and  declared  that  the  said  trustees  and  their  heirs  should 
Broughton  stand  seised  of  the  lands  to  the  uses,  intents,  and  purposes  there- 
in. Langley,  inafter  mentioned,  that  is  to  say,  to  the  intent  and  purpose  to 
2  Ld.  Raym.  permit  and  suffer  ^.  to  receive  and  take  the  rents  and  profits  for 
373.  and  during  the  t^rm  of  his  life,  and  after  his  decease  should  stand 

2  Salk.  679.  seised  of  the  lands  to  the  use  of  the  heirs  of  ttf.  remainder  over ; 
^*^,^]?^  with  a  proviso,  that  the  said  trustees  and  the  said  wf.  might 
^'  ^  •  A    *9  ^^^^  ^  jointure  for  his  wife  ;  the  question  was,  whether  ^.  had 
F   i  Afifi^    an  estate  tail  executed  or  not?     And  it  was  adjudged  he  had. 
'       •     For  Holt,  C.  J.  said,  that  this  would  have  been  a  plaiii  trust  at 
common  law,  and  what  at  common  law  was  a  trust  of  a  freehold 
or  an  inheritance,  is  executed  by  the  statute,  which  mentions  the 
word  trust  as  well  as  use.     And  it  was  held  that  a  power  to 
make  a  jointure  does  not  necessarily  exclude  an  estate  tail; 
because  as  tenant  in  tail  cannot  make  a  jointure  without  discon- 
tinuing or  barring  the  entail,  such  power  has  its  use.     And  Holt, 
in  this  case,  denied  the  (above  noticed)  case  of  Burchett  and 
Durdant  to  be  law. 

Now,  though  the  power  of  making  a  jointure  be  itself,  not 
allowed  a  sufficient  ground  upon  which  to  deny  that  construction, 
which  gives  an  estate  tail ;  yet  the  circumstances  attending  that 
power  in  the  above  case,  seemed  to  be  very  strong  against  an 
estate  tail ;  that  power  being  made  to  depend  upon  the  consent 
and  concurrence  of  the  trustees ;  and  they  being  required  to  join 
in  the  executing  it,  and  of  course  in  the  conveyance  for  that 
purpose ;  which  seems  to  have  been  an  evidence  of  the  testator's 
intention,  that  an  estate  should  remain  in  them ;  and  consequently 
that  he  did  not  intend  ^.  should  take  any  legal  estate  at  all, 
[  1^0  ]  much  less  an  estate  tail.  But  however,  the  strength  of  the 
general  rule  prevailed  against  these  arguments  of  intention. 
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So  where  one  bequeathed  the  sukplus  of  his  personal  estate  to 
be  laid  out  in  lands,  to  be  settled  on  B.  his  nephew  for  life,  and  Legate  v. 
after  his  decease  to  the  heirs  male  of  the  body  of  his  said  nephew  Sewell, 
lawfully  to  be  begotten,  and  the  heirs  male  of  the  body  of  every  1  P-  W-  87. 
such  heir  male  severally  and  successively  as  they  should  be  in  I  Eq.  Abr, 
priority  of  birth,  every  elder  and  the  heirs  male  of  his  body  to  be  ^^*- 
preferred  to  every  younger ;  and  for  want  of  such  issue  to  his  ^'  ^'^^' 
brother  C.  for  his  life,  and  after  his  decease  to  the-  heirs  male  of  *'^'*»  ^^®' 
his  body  begotten,  &c.     Upon  a  question  whether  B.  was  to  be 
considered  as  tenant  in  tail  or  only  tenant  for  life,  it  was  insisted 
that  if  the  latter  words  in  this  will  (and  to  the  heirs  male  of  the 
body  of  every  such  heir  male,  &c.)  signified  any  thing,  it  was  no 
more  than  what  was  included  in  the  first,  and  then  expressio 
eorum  quse  taciii  insunt  nihil  operatur.    Lord  Cowper  said, 
there  having  been  a  decree  already  in  the  case,  it  must  depend 
on  what  it  was  at  law ;  and  he  was  inclined  to  think  the  judges 
there  might  take  it  as  an  estate  tail ;  he  therefore  directed  a'  case  In  1  Eq. 
to  be  made  for  the  opinion  of  the  judges  of  K.  B.  upon  which  Abr.  394,  it 
three  judges  against  one  held  that  it  was  an  estate  tail.    Though  is,  by  mis- 
P.  Williams  says  the  parties  -agreed,  yet  in  (2  Ves.  657.)  Lord  take,  said 
Hardwicke  says,  that  Lord  Cowper  thought  himself  bound  to  they  certi- 

agree  the  three  judges,  and  so  decreed.  fied>  that  he 

See  §474,        And  where  a  testator  devised  lands  to  N.  for  his  took  an  es- 
485,  487.     life,  and  after  the  decease  of  the  said  N.  he  devised  ^fj%  ^*^®- 
the  same  unto  the  heirs  males  of  the  body  of  the  ^?™     y™* 
said  N,  lawfully  to  be  begotten,  and  his  heirs  for  ever ;  but  if  the  Jt/^'  .  t^. 
said  N^  should  happen  to  die  without  such  heir  male,  then  he    ^""^"t  ©. 
devised  the  lands  to  J?.,  &c.    The  question  was,  whether  N,  took    "  ^"* 
an  estate  tail  or  for  life  only  by  the  will  ?  It  was  contended  on 
one  side,  that  the  testator  intended  him  only  an  estate  for  life,  by 
his  devising  it  to  him  expressly  for  life ;  and  then  here  were  the 
superadded  words,  his  heirs  for  ever,  engrafted  on  the  words 
heirs  males ;  that  though  these  words  heirs  males,  were  in  the 
plural,  yet  the  subsequent  words,  his,  and  for  default  of  such 
heir  male,  qualified  them,  so  as  to  make  them  signify  the  same 
thing  as  next  heir  male  in  Archer's  case.    The  judges  however,       [  161  ] 
were  all  unanimous  in  opinion,  that  N.  took  an  estate  tail,  that 
the  rule  was  settled  ^o  firmly  that  it  was  not  to  be  disputed. 
They  held  that  the  subsequent  words,  his,  and  if  he  dies  without 
such  heir  male,  were  not  sufficient  to  restrain  and  alter  the  opera- 
tion of  the  words  heirs  males,  and  so  qualify  them  as  to  make 
them  a  description  of  the  person;  and  they  all  agreed  that. the 
operation  of  plain  and  clear  words,  and  a  settled  rule  of  law, 
should  not  be  defeated  or  broke  into  by  uncertain  or  doubtful 
words. 

So  in  a  case  before  the  council  in  1730,  (at  which  Lord  Ray-  Morris  v. 
mond  and  Lord  C.  J.  Eyre  were  both  present)  upon  an  appeal  Le  Gay, 
from  Barbadoes,  wherein  the  testator  devised  to  L,  for  life,  then  oited  2  Burr. 
to  the  heirs  of  the  body  of  L,  and  their  heirs,  and  if  she  died  with-  ^^^^• 
out  such  heir  of  her  body,  then  over;  this  was  holden  to  be  an  ^  -^tk.  249. 
estate  tail  in  Z. 

And  in  a  case  before  stated  of  a  conveyance  directed  by  will  to 
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Lord  Glea-  one  for  her  life,  without  impeachment  of  waste,  remainder  to  the 
orchy  v.  issue  of  her  body,  remainder  over,  Lord  Talbot  said,  he  should 
Bosville,  upon  the  first  question  make  no  difficulty  of  determining  it  an 
Gas.  temp,  estate  tail,  had  it  been  an  immediate  devise.  Now  in  this  case 
Talb.  3.  the  subsequent  words  "were  issue  of  the  body,  instead  of  heirs  of 
Supra,  ^jg  t)ody,  which  puts  Lord  Talbot's  opinion  in  favour  of  the  gene* 

p.  116.  f^i  f^lQ^  jq  ^  y^^  strong  light,  when  we  consider  that  the  word 
Supra,  issue  is  not  so  appropriated  a  word  of  limitation  as  the  word 

p.  153.         heirs,  as  I  have  observed  in  a  preceding  ^age. 
Vide  supra.       In  the  case  of  PapiUon  and  Voice,  which  I  have  before  cited, 
p.  115, 145.  Lord  Chancellor  King  agreed,  that  the  intent  was  plain  to  give 
an  estate  for  life  only,  with  a  contingent  remainder  of  the  inheri- 
tance, upon  the  clause  appointing  trustees  to  preserve  contingent 
remainders;  yet  held,  that  this  remainder  was  within  the  general 
rule,  and  must  operate  as  words  of  limitation;  and  consequently 
create  a  vested  estate  tail  in  B.  and  that  the  breaking  into  this 
rule  would  create  the  utmost  uncertainty. 
Coulson  V.        Again,  in  the  case  of  Coulson  and  Coulson,  in  Chancery,  which 
Coulson,  2     was  a  devise  to  C,  for  life,  remainder  to  •^.  and  B.  and  their  heirs 
[  162  ]       to  support  contingent  remainders  during  the  life  of  C.  remainder 
Stra.  1125.    to  the  heirs  of  the  body  of  C.  lawfully  begotten,  upon  a  question, 
2  Atk.  246.  whether  C  took  an  estate  tail  or  for  life,  a  case  was  stated  for 
and  vide        the  opinion  of  the  judges  of  B.  R.  who  all  certified  that  an  estate 
Hcxigson       tail  in  remainder  vested  in  him. — Here  it  was  the  intent  of  the 
wid  ux.  9.     testator  to  give  only  an  estate  for  life,  if  he  meant  any  thing  by 
Ambrose,      ^y^^  interposition  of  trustees  to  support  contingent  remainders ;  for 
mfra,  p.  174.  jf  j^g  jjj  ^^^  intend  such  an  estate,  as  might  determine  by  for- 
feiture or  otherwise  in  C.'s  life-time,  there  was  no  room  for  the 
estate  to  trustees  during  the  life  of  C.;  and  unless  he  meant  that 
the  heirs  of  C.  should  take  by  purchase,  and  not  by  descent,  there 
were  no  contingent  remainders  to  be  supported. 
Sayer  v.  So  in  a  subsequent  case  of  Sayer  and  Masterman  in    See  §  478. 

Masterman.  Chancery  in  1757,  before  the  Lords  commissioners  of 
And  vide  the  Great  Seal,  Willes,  Smythe  and  Wilmot,  where  there  was  a  de- 
ea^ne  case,  yj^^  inthe  following  words,  viz.  "And  in  case  I  die,  not  leaving  issue 
Ambl.  344.  \^Yn  at  the  time  of  my  death,  or  en  ventre  sa  mire,  which  shall  af- 
terwards be  born  alive,  I  do  further  give  and  devise,  after  the  death 
of  my  said  wife,  to  my  brother  E.  S.  all  those  my  several  estates 
or  farms  at,  &c.,  during  his  natural  life,  with  power  of  making  any 
jointure  or  jointures  upon  any  woman  or  women  he  shall  marry, 
and  after  his  decease  to  such  child  or  children  as  shall  lawfully 
be  begotton  by  him,  the  males  however  to  be  preferred  before 
the  females,  and  they  to  succeed  according  to  their  births ;  and  in 
trust  to  preserve  the  contingent  remainders  from  being  barred 
during  the  life  of  the  said  E.  «S1, 1  do  give  the  said  several  estates 
and  farms  to  my  dear  friend  Dr.  B.  And  after  the  decease  of  my 
said  brother,  and  on  failure  of  issue  as  aforesaid,  I  give  the  said 
several  estates  and  farms  to  my  loving  brother  G.  S,  and  the  heirs 
of  his  body,  the  males  having  preference  as  aforesaid,  and  suc- 
ceeding according  to  their  births,  and  to  preserve  the  contingent 
remainders  from  being  barred  during  the  life  of  the  said  O.  S.,  I 
give  the  said  estates  and  farms  to  my  said  friend  Dr.  B, ;  and  on 
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failure  of  issue  of  the  said  O.  S.  I  give  the  said  estates  and  farms 
to  my  said  niece  M.  C/* — E.  S.  died  without  issue.  The  ques- 
tion, was,  whether  O.  S.  took  an  estate  tail  or  only  an  estate  for 
life  under  the  said  will?  And  the  court  held,  that  the  whole  in- 
heritance  was  not  vested  in  the  trustee  in  this  case ;  that  he  took 
only  a  descendible  freehold  during  the  life  of  G,  S.y  for  the  word  [  1^3  ] 
estates  there  meant  only  the  thing  and  not  the  interest,  it  being 
coupled  with  the  word  farms.  That  by  inserting  the .  limitation 
to  the  trustee  next  after  the  limitation  to  G,  S.  the  case  would  be 
like  Coulson  v.  Coulson,  with  this  difference,  that  it.  would  not  be 
quite  so  strong ;  because  the  estate  was  not  given  to  G.  S.  ex- 
pressly for  life.  They  referred  to  Lprd  King's  opinion  in  Papil- 
Ion  and  Voice,  that  the  limitation  to  trustees  did  not  control  the 
estate  tail;  and  the  court  declared  that  G.  S.  was  entitled  to  an 
estate  tail. 

In  a  case  before.  Lord  Keeper  Henley,  where  one  King  v. 
See  §503-    devised,  after  his  wife's  death  and  failing  issue  of  her  Burchell, 
533a,  body,  a  messuage,  &c.  in  Hunton,  to  J.  H.  for  life,  re-  Amb.  379. 

569-575.      mainder  to  the  issue  male  of  J,  H.  and  to  his  and  their  ^*^^  *  J"*  j^- 

heirs, share  and.  share  alike;  and  for  want  of  such  296,a/ttZi 
issue,  to  the  issue  female  of  J.  H.  and  her  and  their  heirs ;  and  for  ^^^  y  ^' 
want  of  such  issue,  to  W,  B.  his  heirs  and  assigns  for  ever.    He  ^^'a^yfi 
also  gave  other  houses  at  Maidstone  to  his  wife,  remainder  to  J.  ^^145    't^ 
H.  for  life,  and  from  and  immediately  after  the  determination  ^^afidiEdaC» 
that  estate,  to  the  issue  male  of  the  body  of  J.  H.  and  to  their  Qq^^^  {^ 
heirs,  and  for  want  of  such  issue,  to  W.  B.  his  heirs  and  assigns  cKan.  424. 
for  ever;  with  a  proviso  that  the  bequest  and  limitation  of  all  the  aiuf  mmra\ 
premises  limited  to  •/*.  H  and  such  issue  male  and  female,  was  133,  tn 
upon  special  consideration,  that  if  J,  H.  or  his  issue,  or  any  of  margin. 
them,  should  alienate,  mortgage,  or  encumber,  or  commit  any  act 
or  deed  to  alter,  chsmge,  charge,  or  defeat,  the  bequests  (they) 
should  pay,  &c  and  he  did  thereby  charge  the  premises  with  the 
payment  of  2,000/.  unto  such  person  or  persons,  and  his  or  their 
heurs,  who  would,  should,  or  ought,  to  take  next,  by  virtue  of  amy 
of  the  bequests  or  limitations. 

J.  H.  having  no  son,  but  two  daughters  who  were  heirs  at  law 
to  the  testator;  he  joined  with  his  said  daughters,  in  suffering  a 
recovery  of  the  Maidstone  estate.  Upon  which,  the  plaintiff 
brought  his  bill  for  the  payment  of  the  2,000/. 

In  support  of  the  claim,  it  was  argued,  that  J.  H.  took  only  an 
estate  for  life — ^it  was  expressly  limited  to  him  for  life,  and  the 
super-additional  words  of  limitation  (to  the  words  issue  male) 
strongly  indicated  his  intention — ^That  the  word  issue  was  natu- 
rally a  word  of  purchase;  that  the  intent  was  to  be  collected  from       [  164  ] 
the  whole  will;  that  in  the  first  clause  relating  to  the  Hunton  es- 
tate, which  was  limited  to  the  issue  male  and  their  heirs,  share  and 
share  alike,  J.  H.  could  not,  by  any  construction,  beentitled  to  more 
than  an  estate  for  life. — ^That  the  remainders  were  contingent  to 
issue  male,  if  any,  in  fee;  if  not,  then  to  W.  B.  and  were  there- 
fore destroyed  by  the  recovery — and  it  was  said,  that  if  J.  H.  was  Vide  bfra, 
tenant  in  tail,  the  condition  was  good;  for,  though  a  condition  to  256,  et  aeq. 
restrain  tenant  in  tail  from  sunering  a  recovery  was  not  good; 
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yet  a  condition  not  to  alien  was;  that  it  was  not  barred  by  the 
recovery,  beeause  it  was  said  to  run  with  the  land. 

On  the  oth6r  side,  it  was  contended,  that  J.  H.  took  an  estate 

tail;  that  the  intention  was  plain,  for  the  testator  had  restrained 

the  issue  of  J.  H.  as  well  as  J.  H.  himself,  from  aliening ;  which 

would  have  been  absurd,  if  he  had  intended  to  give  them  the  fee; 

Infra,  256,    That  the  proviso  was  against  law;  it  was  to  restrain  what  was 

et  seq.  &       incident  to  an  estate  tail,  and  therefore  void, — ^that  if  not  void,  yet 

423.  ij  ^as  barred  by  the  recovery,  being  a  subsequent  charge. 

The  Lord  Keeper,  after  consideration,  gave  his  opinion,  that  J. 
H.  took  an  estate  tail,  and  that  the  proviso  was  repugnant  to  the 
estate. 
And  vide  This,  we  may  observe,  was  a  pretty  strong  case ;  the  limita* 

Roe  on  de-    tion  being  not  to  heirs  male,  but  issue  male,  with  words  of  limita- 
raise  of  Dod-  tion  in. fee  superadded,  aided  by  the  connection,  in  the  proviso, of 
son©.  Grew,  the  devise  of  the  estate  in  question  with  that  of  the  oth^r  estate, 
Infra^  182.    -^^hich  had  been  limited  to  the  issue  male,  his  or  their  heirs,  share 
and  share  alike.    But  the  extent  of  the  proviso  to  the  issue  was 
very  strong  against  their  taking  in  fee.    And  should  it  be  urged, 
that  the  implication  from  that  circumstance  might  possibly  have 
been  satisfied, by  an  estate  tail  male,in  the  issue  male  as  purchasers, 
instead  of  an  estate  in  fee ;  the  answer  is,  that  would  have  been 
either  rejecting  the  words  their  heirs,  or  reducing  them  by  a  con- 
structive qualification  into  heirs  male;  which  would  at  once  have 
removed  the  only  objection  alSbrded  by  the  circumstances  of  the 
case,  against  the  ancestor's  taking  an  estate  tail,  and  have  left  no 
[  165  ]       argument  for  the  issue  male  taking  by  purchase  at  all;  instead, 
Vide  supra,   as  in  Wright  and  Pearson,  of  throwing  the  case  open  to  those 
p.  126.         other  arguments  in  favour  of  the  heirs,  &c.  taking  by  purchase, 

which  had  prevailed  in  Bagshaw  and  Spencer. 
And  Vide  This  case  is  cited  2  Burr.  1103,  as  a  limitation  to  J.  H.  for  life, 

A^F^    p      thfen  to  the  heir  male  of  «A  H,  and  his  heirs,  and  for  want  of  such 
&  b«ast  Rep.  jgsye^  xhen  over;  as  referred  to  in  the  former  edition(ar)  of  this 
(x\  *       th    ^^^y^  ^^^  ^^^  report  of  it  since  made  public,  has  corrected  the 
\d  edition^  error  of  that  reference. 
CncA  '  ht'        ^^'®  ^  cannot  help  noticing  a  case,  though  prior    See  §  503- 

v|^"^w  in  time  to  several  already  noticed ;  which  was  a  de-  533a. 
IP  W^397  ^^  ^^  ^'  ^^^  ^^  issue,  remainder  to  B,  and  his 
Vide2  Vern  *^"®j  remainder  to  the  heirs  oi^, — Jl,  died  in  the  lifetime  of  the 
722.  Prec'  testator;  and  it  was  adjudged  by  the  whole  court,  that  the  heir 
Chan.  439.*  of  «^«  took  nothing,  because  the  word  heirs  was  a  word  of  limita- 
Strtnge,  '  tion.  The  words  of  Lord  Chief  Justice  Parker,  in  delivering  the 
445.  Hodg-  opinion  of  the  court  upon  this  case,  are  remarkable :  <<  And  thus 
son  V.  Am-  (says  he)  has  the  law  been  long  clearly  settled  as  to  this  point, 
brose,  infra,  ever  since  Brett  and  Ridgen's  case;  but  on  this  occasion  I  have 
174.  Warner  been  the  larger  in  delivering  the  judgment  of  the  court,  because 
d.  White  V.  of  some  late  endeavours  to  invalidate  this  rule;  which  by  the 
White,  in  the  way  may  make  it  proper  to  observe,  that  the  altering  settled  rules 
Lords,  1782.  concerning  property,  is  the  most  dangerous  way  of  removing 
IBrown's      land-marks.'^ 

ofa*-       f^'      It  is  natural  to  suppose,  that  the  reader's  curiosity  must  have 
V  d  'pi"  d   ^^^^  awakened  to  learn  upon  what  principles  it  was  possible  to 
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get  rid  of  so  strong  a  system  of  authorities  as  the  foregoing.    He  341. 

might  be  led  to  the  reflection,  that,  however  well  old  cases  did  And  vide 

for  old  times,  still  those  cases  and  those  times  kept  equal  pace,  case  cited 

and  both  grew  antiquated  together.    That  whilst  in  other  sciences  ?  Leon.  20. 

every  age  produces  its  own  improvements,  it  would  be  singular  inCranmer  s 

to  treat  the  science  of  the  law,  as  the  only  stationary  branch  of  ?J?®'    -^^^ 

human  knowledge.    He  might,  perhaps,  recollect  the  laudable  ^^^^  ^' 

ambition  inculcated  in  the  Unes,  tr*^^'^'  o 

'  Vm.  V.  8, 


•proavas  et  quae  nan /ecimus  ipsi  ^gq  Ab. 


Fix  ea  nostra  voco 35q]^ 

8  Brown's 
Such  reflections  would  prepare  him  to  be  told,  that  in  the  case  Ca.Par.l61. 

of  Perrin  and  Blake,  the  Court  of  K.  B.  held,  that  precedents  in 
general  are  rather  apt  to  confound;  that  every  case  has  its  pecn-  [  166  ] 
liar  circumstances,  and  therefore  ought  to  stand  upon  its  own  bot- 
tom; that  wherever  an  old  maxim,  the  policy  of  which  had 
ceased,  could  justly  be  departed  from,  it  ought  to  be  done ;  and 
that  the  remnants  of  ancient  strictness,  were  things  to  be  dis- 
countenanced. 
See  §  429"  V.  93.(a)  It  is  true,  that  in  the  arguments  upon 
450.  the  case  of  Perrin  and  Blake,  it  was  insisted  that 

several  of  the  cases  which  I  have  before  observed  to 
have  been  cited  in  support  of  the  determination  in  that  case,  were 
instances  of  the  words  heirs  of  the  body  having  b^en  taken  as 
words  of  purchase ;  and  that,  as  to  the  cases  cited  in  support  of 
the  rule,  all  those  wherein  there  was  no  limitation  to  trustees  to 
support  contingent  remainders,  were  not  strictly  applicable  to  the 
question  in  that  case ;  that  the  intention  was  plain  to  make  the 
heirs  of  the  body  take  by  purchase ;  the  cases  adduced,  wherein 
they  had  been  admitted  to  take  as  purchasers,,  proved  there  was 
nothing  contrary  to  law  in  such  intention,  and  therefore  such 
intention  ought  to  be  efiectuated. 

But  upon  this  sort  of  argument,  we  are  to  observe,  that  in 
regard  to  the  cases  wherein  the  words  heirs  of  the  body  were 
admitted  to  operate  as  words  of  purchase,  there  is  not  one  of 
them  that  falls  within  the  literal  extent  of  the  rule;  which,  I  con- 
ceive, sufficiently  appears  from  the  observations  I  have  made  in 
my  examination  ot  those  cases.  Therefore,  though  it  was^not 
illegal  to  construe  the  words  heirs  of  the  body  to  be  words  of 
purchase,  in  cases  that  did  not  fall  within  the  rule  of  legal  con- 
struction, which  says  they  shall  be  words  of  limitation;  that 
proves  nothing  in  regard  to  the  legality  of  such  construction,  in 
another  case  which  wants  every  one  of  the  circumstances  that 
took  those  cases  out  of  the  extent  of  that  rule.  And  as  to  the 
cases,  which  want  the  limitation  to  the  trustees  to  support  contin- 
gent remainders,  not  being  applicable  to  the  question  in  the  case 
of  Perrin  and  Blake ;  it  must  be  allowed,  that  many  at  least  of 
those  cases  contain  strong  arguments  of  intention  (a^  strong  as,       [  167  ] 

(a)  V.  28.  Discussion  of  the  arguments  generally  used  in  support  of  the  determina- 
tion of  the  Court  of  King's  Bench  m  the  case  of  Perrin  o.  Blake. 
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perhaps,  if  not  stronger  than,  that  of  limiting  an  estate  to  trustees 
to  support  contingent  remainders)  that  the  heirs  of  the  body 
should  take  by  purchase ;  and  therefore  such  cases  directly  apply 
to  prove,  that  in  those  cases  to  which  the  rule  of  construction  now 
under  consideration  extends,  that  rule  is  sufBciently  strong,  to 
control  the  intention  when  not  more  decisively  declared,  than  by 
a  limitation  to  trustees  to  support  contingent  remainders.  Be- 
sides, without  recurring  to  any  other  c^es,  why  were  not  the 
authorities  of  the  cases  of  Papillon  and  Voice,  Coulson  and  Coul- 
son,  Sayer  and  Masterman,  and  Wright  v,  Pearson,  in  every  one 
of  which  there  was  a  limitation  to  trustees  to  support  contingent 
remainders,  sufficient  to  rule  the  case  of  Perrin  add  Blake  ?  In- 
deed upon  examining  the  matter,  the  limitation  in  these  cases  to 
trustees  to  support  contingent  remainders,  seems  to  set  the  force 
of  the  two  arguments  upon  the  intention,  and  upon  the  testator's 
being  incps  consiliiy  in  direct  opposition  to  each  other.  For  if 
we  suppose  the  testator  acquainted  with  the  necessity,  or  use,  of 
liniiting  an  estate  to  trustees  to  support  contingent  remainders ; 
it  scarcely  seems  reasonable,  to  suppose  him  unacquainted  with 
the  legal  nature  and  force  of  a  limitation  to  the  heirs  of  the  body 
after  a  preceding  estate  for  life ;  and  then,  as  we  cannot  say  he  is 
inops  conMiiy  there  exists  no  pretence,  for  construing  his  words 
otherwise  than  according  to  their  legal  import  and  operation. 
On  the  other  hand,  if  we  admit  he  did  not  understand  the  use  or 
intention  of  the  limitation  to  trustees  to  support  contingent  re- 
mainders, but  only  used  it  because  he  had  seen  it  used  in  some 
other  will  or  settlement;  then  no  particular  intention  can  be 
inferred  from  his  inserting  that  clause; 

But  admitting  that  those  who  argue  against  the  strict  obser- 
vance of  the  rule  I  have  been  speaking  of,  should  chance  fo  have 
the  intention  of  the  testator  on  their  side ;  it  remains  for  them  to 
consider,  whether  a  rule  of  law,  inviolably  observed  for  more 
than  three  hundred  years  past,  can  ever  be  a  decent  sacrifice, 
to  the  presumptive  construction,  of  an  undetermined  or  illiterate 
testator's  intention. 
At  to  the  So  long  as  certain  technical  expressions  shallbe  allowed  their 

[168]  fixed  legal  import  and  operation,  it  will  be  in  any  man's  power  to 
construction  secure  the  limitation  of  his  property  from  litigation  and  arbitrary 
of  technical  construction,  by  applying  to  those  whose  business  it  is  to  be  ac- 
expressions  quainted  with  the  force  and  import  of  such  expressions.  Where 
in  a  will,  any  considerable  property  is  concerned,  a  man's  own  interest  in 
vide  Noel  v.  securing  the  effect  of  his  intention  will  lead  him  to  such  a  step. 
Wilson,  2  Where  the  property  is  so  inconsiderable,  as  not  to  be  thought 
^^'  %^'  worth  the  trouble  or  expense. of  such  assistance,  the  disposition 
^Ih  2  F  ^^  ^^^^  property,  and  of  course  the  testator's  intention  with  re- 
^^  SI  8  ®P*^^  ^^  **'  '^  '®^  inaterial  and  moxiaentous.  Some  cases,  it  is 
%y  V^l^a  ^rue,  may  happen,  wherein  such  application  may  accidentally  be 
16  Ves  103  i^^practicable ;  but  is  every  testator  to  be  denied  this  power  of 
514. 18  Ves  ®ff®(^^u^*i"S  his  intention,  because  accident  may  put  it  out  of  the 
174.'  6  Ves!  ^^^^  ^^  some  few,  and  some  others  may  want  inducement  to 

100  3  T  12  ^^  '^  ^ 

85.  8  r.  R.     '^  "^  technical  .expressions  are  to  be  exempt  from  the  operation 
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or  an  occasional  discretionary  construction,  where  is  the  testator  64.  7  East^ 
who  can  make  his  own  will?     The  roost  careful  and  guarded  en-  97.  8  JSa«l, 
deavours  which  a  man  shall  exert  for  that  end,  will  only  amount  103,  91.  9 
to  leaving  some  precarious  instructions  behind  him;  the  force  and  -^'^  267, 
effect  of  which,  must  depend  on  the  discretion  or  disposition  of  ^®-  ^^ 
those,  in  whom  the  power  of  construction  shall  be  reposed  for  the  ~^'  ^  p 
time  being;  it  is  their  discernment  or  constructive  talents,  must  in  l-g   «  % 
fact  make  the  will,  of  every  testator  whose  property  shall  be  ^p  247   e 
worth  the  experiment.  ft   ^   1^5 

8  T.  R.  603.  Vide  also  Derm  d.  Moor  v,  Mellor^  5  T.  R.  558.  Doe  d.  Jackson  r.  Rams- 
bottom^  3  itf.  4*  S:  516.  Dde  d.  Belasyse  0.  The  Earl  of  Lucan^  9  East^  448.  Doe  d. 
Brown  v.  Brown j  11  East^  441.  Doe  d.  Brown  v.  Greenings  h  M,  i^  S.lll.  Vide 
alsoy  1 1  East',  458, 518.  and  Foster  v.  Lord  Romnetfy  1 1  Ikist,  594.  Doe  d.  Liford  v. 
Sparrow,  19  East,  859.  ChodtitU  d.  Radford  fo.  Southern  I  M.  ^  S.  899.  Goodtitle 
d.  WoodhouM  «.  Meredith,  2  M.  ^  S.  5.  Driver  d,  Frank  o.  Frank,  B  M.  ^  S.  25. 
CiUhbert  V.  Lempiere,  S  Maule  4*  Selwyn,  158.  Roe  d,  Allport  v.  Bacon,  A  M.  ^  S. 
366.  UthwaU  V.  Bryant,  6  Taunt.  317.  Randall  v.  Tuchin,  ibid.  410.  Doed.  Tyrrell 
V,  Lyford,  4^M.^  S.  550.  Whitbread  v.  May,  2  Bos.  4*  P.  593.  Doe  d.  Chichester 
9.  Oxendeny  3  Tcbunt.  147.  Doe  d.  Wolf  v*  Allcock,  1  Bamewall  4*  Alderson,  137. 
Doe  d.  Wood  v.  Wood,  1  B.  ^  A.  518.  Doe  d.  Beach  v.  The  Earl  of  Jersey,  1  B. 
S  A.  550.  Vide  also  8  East,  103.  and  I  M.  4^  S.  299.  and  vide  Doe  d.  Parkin  v. 
Parkin,  5  Taunt.  321.  and  Smith  v.  Coffin,  ^  H.  Black,  444.  Wright  o.  Bond,  2 
New  R.  125.  Chichester  v.  Oxenden,  4  Taunt.  176.  and  vide  the  observations  of 
Mansfield,  C.  J.  in  delivering  the  opinion  of  the  court  in  Newland  v,  Mc^oribanks, 
5  Taunt.  268.  275.    Vide  also  Denn  d.  Richardson  v,  Hood^  7  Taunt.  35. 

The  Court  of  King's  Bench,  in  delivering  their  opinion  upon 
the  case  of  Perrin  v.  Blake,  seemed  to  Tay  a  considerable  stress 
upon  arguments  of  convenience  and  policy.  But,  I  must  con- 
fess, that  all  which  I  have  heard  urged  upon  those  grounds,  so 
far  from  supporting  the  judgment  in  that  case,  appears  to  me  to 
afford  very  soKd  reasons  against  it.  It  was  said  that  the  estab- 
lished distinction  between  legal  estates  and  trust  limitations,  might 
be  attended  with  inconveniences,  from  the  difficulty  which  some* 
times  might  occur  in  determining  whether  a  limitatioti  gives  a 
trust  only,  or  legal  estate.  '  But  this  is  a  difficulty  of  that  sort 
which  rarely,  very  rarely,  has  ever  occurred;  and  upon  the  long 
established  rules  of  construction,  very  rarely  can  occur.  It  is 
impossible,  indeed,  to  say  what  variety  of  new  questions,  new 
principles  of  construction  may  introduce ;  but  certain  it  is,  that  [  169  ] 
whilst  old  distinctions  between  the  words  creating  mere  trusts  and 
legal  estates  shall  prevail,  for  every  single  question  that  can  arise, 
as  to  the  effect  of  a  limitation  in  that  respect,  at  least  an  hundred 
disputes  must  arise  about  the  diseretionacy  construbtion  of  a  tes- 
tator's intent.  In  the  case  of  Bagshaw  v.  Spencer,  the  Master  of 
the  Rolls  clearly  agreed  with  Lord  Hardwicke,  as  to  its  being  a  2  Atk.  246. 
trust  estate;  though  the  first  denied  that  latitude  of  construction  570.  577. 
to  a  trust  not  executory,  which  the  other  admitted  upon  the  score  Supra, 
of  its  being  a  trust  and  not  a  legal  estate.  p.  121. 

It  was  also  observed  in  the  arguments  in  the  case  of  Perrin  v. 
Blake,  that  in  a  commercial  country,  every  clog  should  be  re- 
moved whith  tends  to  obstruct  the  circulation  of  property;  but, 

16 
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how  <the  decision  in  question  could  be  supported  on  such  a 
ground,  I  am  at  a  loss  to  apprehend. 

The  construction  adopted  by  the  Court  of  King's  Bench,  in 
the  case  of  Perrin  v.  Blake,  so  far  from  unlocking  property,  real- 
ly ties  it  up  for  a  longer  period,  and  imposes  a  more  strict  clog 
upon  it,  than  the  limitations  commonly  used  in  marriage  settle- 
ments ;  where  the  lands  are  strictly  settled  upon  the  husband  for 
life,  remainder  to  trustees  to  support  contingent  remainders,  re- 
mainder to  the  wife  for  life,  remainder  to  the  first  and  other  sons 
successively  in  tail. — For  in  such  settlement,  the  first  son  that 
attains  the  age  of  twenty-one  years,  may,  with  the  consent  and 
concurrence  of  his  father,  by  suffering  a  recovery,  unfetter  the 
estate,  and  make  a  new  settlement  upon  his  marriage,  or  other 
desirable  occasion.  But  it  is  quite  otherwise  in  regard  to  a  limi- 
tation to  the  father  for  life,  remainder  to  trustees  to  support  con- 
tingent remainders,  remainder  to  the  heirs  of  the  body  of  the 
father,  if  we  construe  the  subsequent  words  heirs  of  the  body,  as 
words  of  purchase,  giving  a  contingent  remainder  to  the  heir  of 
the  body ;  for  then,  as  nemo  est  hseres  viventiSy  it  is  impossible 
to  say  who  will  be  heir  of  the  father's  body  till  his  decease;  and 
consequently  it  will  be  out  of  the  power  of  the  father,  and  eldest, 
or  any  other  child,  to  make  any  secure  and  effectual  disposition 
or  settlement  of  the  estate,  either  upon  marriage  or  any  other  the 
most  important  or  advantageous  occasion.  The  inheritance  must 
[  170  ]  remain  suspended  during  the  father's  life;  and  though  he  should 
have  half  a  score  children,  yet  should  he  live  to  an  old  age,  and 
survive  them,  the  estate  cannot  vest  in  any  of  them;  but  may, 
perhaps,  become  the  property  of  some  remote  remainder-man, 
whose  name  probably  was  inserted  in  the  will,  only  to  wind  up 
the  general  round  of  limitations. 

Such  a  mode  of  construing  wills,  if  once  fully  established, 
would  open  an  almost  unlimited  power  to  the  judge,  of  disposing 
of  the  property  of  testators,  and  directing  the  circulation  of  it  to 
his  own  mind;  and  that,  I  take  it,  is  the  only  sense  in  which  it 
could  fairly  be  said  to  remove  any  clog  upon  the  circulation  of 
property. 

If  rules  and  maxims  of  law  were  to  ebb  and  flow  with  the 
taste  of  the  judge,  or  to  assume  that  shape,  which  in  his  fancy 
best  becomes  the  times ;  if  the  decision  of  one  case  were  not  to 
be  ruled  by  or  depend  at  all  upon  former  determinations  in  other 
cases  of  a  like. nature;  I  should  be  glad  to  know,  what  person 
would  venture  to  purchase  an'  estate,  without  first  having  the 
judgment  of  a  court  of  justice,  respecting  the  identical  title  under 
which  he  means  to  purchase?  No  reliance  could  be  had  Upon 
precedents;  former  resolutions  upon  titles  of  the  same  kind  could 
afford  him  no  assurance  at  all.  Nay  even  a  decision  in  a  court 
of  justice  upon  the  very  identical  title,  would  be  nothing  more 
than  a  precariojus  temporary  security ;  the  principles  upon  which 
it  was  founded,  might,  in  the  course  of  a  few  years,  become  anti- 
quated; the  same  title  might  be  again  drawn  into  dispute;  the 
taste  and  fashion  of  the  times  might  be  improved;  and  on  that 
ground  a  future  judge  might  hold  himself  at  liberty  (if  not  con- 
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sider  it  his  duty)  to  pay  as  little  regard  to  the  maxims  and  de- 
cisions of  his  predecessor,  as  that  predecessor  did  to  the  maxims 
and  decisions  of  those  who  went  before  him.  Thus,  so  far  from 
opening  a  door  to  the  circulation  of  property,  the  prevalence 
of  such  a  doctrine  must  prove  the  most  eiSectual  obstacle  to  it ; 
for  men  will  be  very  cautious  how  they  venture  upon  the  pur- 
chase of  property,  the  enjoyment  of  which  must  depend  wholly 
upon  such  fluctuating  temporary  rules  of  construction. 

Another  plausible  ground  advanced  in  support  of  the  judgment 
of  the  Court  of  King's  Bench  in  the  case  of  Perrin  v.  Blake,  still 
remains  to  be  examined.    It  was  there  laid  down  as  a  principle,       [  171  ] 
that  the  intention  of  the  testator  should  be  the  sole  rule  of  con- 
struction, in  all  cases  of  devises;  and  that  such  intention  when 
explained,  should  control  the  legal  import  of  any  term  of  art. 
That  a  principle  of  this  nature,  under  certain  limits  and  restric- 
tions, does  and  ought  to  prevail,  I  believe  no  one  conversant  in 
our  laws  will  attempt  to  deny;  but  that  such  a  principle  has  never 
yet  been  admitted,  in  the  latitude  there  laid  down,  seems  to  be 
proved  beyond  controversy,  by  all  the  several  cases  I  have  before 
cited.    And  that  no  such  unlimited  principle  ought  ever  to  pre-  Vide  also, 
vail,  may,  I  think,  be  clearly  demonstrated  from  the  infinite  un-  2  At.  575, 
certainty,  inconvenience,  and  vexation,  which  it  must  necessarily  ^76. 
produce. 

Certain  established  maxims,  as  to  the  legal  import  and  effect 
of  technical  expressions,  will  render  the  decision  of  titles  to  pro- 
perty as  little  dependent  as  the  nature  of  things  will  admit,  upon 
the  occasional  opinion,  humour,  ingenuity,  or  caprice  of  the  judge ; 
and  are  therefore  the  most  proper  and  sure  grounds  for  titles  to 
rest  and .  depend  upon.  Titles  so  founded  may  be  easily  and 
clearly  ascertained ;  and  under  them  a  permanent  peaceful  enjoy- 
ment may  be  expected. 

Construction  depending  on,  and  guided  by  certain  fixed  known 
rules,  will  not  be  liable  to  those  various  temporary  influences, 
which  must  necessarily  have  a  share  in  directing  the  discretionary 
decision  of  any  court  upon  earth :  no  inducements  can  arise,  no 
room  can  be  left  to  dispute  or  litigate  titles  built  on  such  a  stable 
foundation.  Whereas,  on  the  other  hand,  the  implied  intention 
of  a  testator  is  at  best  uncertain;  frequently  very  doubtful;  fa- 
vour, affection,  caprice,  nay  different  habits  of  thinking,  and 
Diodes  of  expression  in  different  men,  will  occasion  different  con- 
structions of  the  same  will.  Very  often,  Pll  venture  to  say,  a 
testator  himself  would  be  at  a  loss  to  fix  or  expound  his  own 
intention,  when  the  reason,  humanity,  or  ingenuity  of  a  judge, 
might  conceive  it  clear  as  day-light.  Whoever  has  been  conver- 
sant ia  settling  the  wills  of  testators,  must  often  have  experienced 
the  truth  of  this  position:  and  if  a  testator  himself  is  at  a  loss  to 
ascertain  or  expound  his  own  intention,  we  are  certainly  not  to  [  172  ] 
wonder,  that  other  men  should  differ  widely  in  their  constructions 
of  it  What  reliance  can  be  had  on  a  title  raised  on  so  precarious 
a  ground  ?  What  security  of  enjoyment  can  be  expected  under 
it?  Setting  aside  all  those  grounds  for  differences  in  the  con- 
struction of  the  same  will,  which  may  arise  from  different  degrees 
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of  understanding,  apprehension,  or  discernment  in  different  men  ^ 
it  Is  certain  that  different  ambitions,  interests,  party  principles  and 
private  connections,  will  ever  lead  men  to  differ  and  dispute  about 
the  construction  of  a  will,  as  well  as<about  any  other  act  in  which 
those  motives  are  concerned. 

It  is  evident,  therefore,  no  sort  of  reliance  can  be  had  updn 
titles  depending  on  discretionary  construction,  until  they  h^ve 
received  the  sanction  of  a  court  of  justice.  A  suit  commenced  in 
one  court,  in  cases  which  depend  upon  such  construction,  gene- 
rally produces  an  appeal  to  a  superior  court:  thus  are  vexatious 
suits  continually  encouraged  and  multiplied ;  innocent  people  per-^ 
petually  harassed;  and  estates  spent  ten  times  over,  in  endea- 
vouring to  ascertain  the  titles  to  them. 

Is  there  any  thing  impolitic,  any  thing  harsh  in  deciding,  that 
the  intention  of  the  testator  should  never  be  so  far  indulged,  as 
to  control  all  established  rules  of  construction.  Whenever  the  con-* 
struction,  upon  the  apparent  intent  of  the  testator,  is  not  contrary 
to  the  construction  upon  certain  established  legal  maxims,  respect 
ing  the  import  of  terms  made  use  of  by  him,  so  far  let  the  apparent 
intent  be  the  guide  in  the  construction,  but  not  one  jot  further* 
And  wherever  the  terms  of  art  made  use  of,  do  not  fall  within  the 
allowed  extent  of  any  established  legal  maxim  respecting  their 
import  and  operation,  there  let  the  intent  be  the  sole  guide  of  <^on- 
struction ;  because  there,  a  more  certain  or  better  rule  of  construc- 
tion is  not  sacrificed  to  it.  These  are  distinctions  which  have  long 
since  prevailed  in  our  courts  of  justice ;  and  which  appear  to  be 
founded  in  good  reason,  and  permanent  useful  policy. — Surely  it  is 
better  that  the  intentions  of  twenty  testators,  every  week,  should 
fail  of  effect,  than  those  rules  should  be  departed  from,  upon 
[  173  ]  which  the  general  security  of  titles  and  quiet  enjoyment  of  property 
so  essentially  depend. 

Where,  in  the  name  of  wonder,  can  be  the  convenience,  where 
the  policy,  of  directing  our  attention  and  solicitude,  to  substan- 
tiate the  conjectural  intentions  of  the  dead,  at  the  expense  of  so 
much  perplexity,  strife,  litigation,  and  distress  to  the  living? 
How  much  more  rational  and  better  calculated  for  the  great  ends 
of  society,  is  the  doctrine  recommended  by  Lord  Mansfield,  in 
Supra,  the  case  of  Doe  d.  Long  v.  Laming,  where  his  Lordship's  words, 

p.  154.  as  reported  in  1  Burrow,  1106,  merit  our  most  serious  attention, 

no  less  for  the  justness  of  the  observation,  than  for  the  real  im- 
portance and  utility  of  the  advice  they  contain.  "  It  is  to  be 
lamented  (said  his  Lordship)  that  questions  of  this  kind  have 
occasioned  so  much  litigation  and  expense.  The  best  way  to 
settle  them  is  to  reduce  the  matter^  if  possible,  to  some  certain 
tules," 

V.  24.  (b)  Indeed,  we  have  the  happiness  to  find.    See  §  451 
that  the  doctrine  thus  recommended  by  Lord  Mans-    488c. 
field,  has  not  failed  of  commanding  the  respect  due  as 
well  to  its  own  merit,  as  to  the  abilities  of  the  learned  judge 


(h)  V.  24.  Discussion  of  cases  subsequent  to  that  of  Perrinu.  Blake,  OD  limitations 
literally  falling  within  the  rule  io  Shelley's  case. 
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from  whom  it  proceeded.  It  is  with  pleasure,  I  recollect  some 
recent  decisions,  which  I  could  wish  to  cite,  nay  dwell  upon  as 
instances  of  attention  to  establish  ri]llesi  but  the  nature  of  my 
professed  design  in  these  sheets,  confines^  my  notice  to  cases  im- 
mediately relative  to  the  subject  I  am  treating  of. 

Thus  in  the  case  where  a  testator,  having  two  sons  and  a  Hayes  d. 
brother  N.  who  had  also  two  sons,  devised  to  his  eldest  son  for  Foorde  v. 
life,  and  after  his  decease,  to  his  (the  son's)  eldest  son  that  should  Foorde, 
then  be  living,  and  if  he  died  without  any  son  or  sons  to  enjoy  it,  2  Black, 
during  their  lives  (of  which  none  should  be  teniints  but  whilst  Rep.  698. 

they  lived  to  enjoy  it),  that  then  it  should  come  to  his  ^•'^  svproy 
See  §486.     (that  son's)  brother  PT.  during  his  life,  and  to  any  of  ^^- 

his  heirs  male  during  their  lives  and  no  longer ;  and 
See  §474,  if  they  died  without  issue  male,  then  to  the  heirs  [  174  ] 
485,  487.  males  of  the  testator's  brother  iVl's  sons,  and  to  any  of 
their  heirs  males  during  their  lives,  of  which  none  of 
See§461.  them  were  tenants  any  longer,  nor  should  it  be  in 
any  of  their  powers,  to  sell,  dispose  or  make  away 
any  part  of  the  whole  of  it;  and  in  case  they  all  died  without 
issue,  then  to  the  testator's  next  of  kin. — And  by  a  schedule,  pub* 
lished  at  the  same  time,  with  the  same  solemnities,  and  referred 
to  in,  and  by  the  special  verdict  found  to  be  part  of  the  will, 
purporting  to  be  an  account  how  the  testator  disposed  of  his 
estates,  after  noticing  the  limitations  to  his  sons  and  their  sons, 
he  said,' <<  and  for  want,  &c.  to  his  brother  N.'s  <<sons^  and  for 
want  of  any  sons,  then  over.'' 

The  testator's  two  sons  died  without  issue  male ;  one  of  the 
brother  iST.'s  son  survived  them,  and  takiiig  possession  on  the 
decease  of  the  survivor  of  them,  he  afterwards  suffered  a  recovery. 
And  upon  a  question  whether  he  took  an  estate  for  life  t>r  in  tail, 
the  Court  of  King's  Bench  in  Ireland  were  of  opinion,  that  he 
took  only  an  estate  for  life. 

But  the  judgment  in  Ireland  was  reversed  by  the  Court  of 
King's  Bench  here;  and  Lord  Mansfield,  on  delivering  the  opin* 
ion  of  the  court,  stated  the  only  doubt  to  be,  whether  hy  the 
words  of  the  will,  the  nephew  of  the  testator  took  any  estate  by 
implication;  that  this  doubt  was  removed  by  the  schedule,  which 
expressly  gave  an  estate  to  the  sons  of  the  testator's  brother  N., 
therefore  the  nephew  took  an  estate  for  life,  by  implication,  thus 
explained;  which   being  conjoined  with  the  estate  expressly 
given  to  his  heirs  males,  would  by  the  known  rule  of  law  give  Vide  of  this 
him  an  estate  in  tail  male.     That  the  restrictions  afterwards  im-  point  in  this 
posed  by  the  testator,  were  inconsistent  with  the  estate  so  given,  case,  supra, 
and  therefore  void ;  and  that  the  nephew  having  suffered  a  p.  50. 
recoVery,  had  legally  barred  the  estate  tail. 

Here  we  observe,  that  the  testator's  express  restriction  of  the 
power  of  alienation,  even  aided  by  the  words  of  limitation,  super- 
added to  heirs  males  of  his  brother's  sons,  &c.  was  not  allowed 
to  repel  the  operation  of  the  rule. 

And  a  subsequent  case  has  fully  established  the  doctrine  in  Hodgson 
Coulsofl  and  Coulson;  it  was  a  case  where  S,  devised  certain  and  Uxor  o. 
lands  to  trustees  and  their  heirs,  to  the  use  of  her  »9ter  E.  and  Ambrose. 
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Dougl.  Rep.  her  assigns,  for  and  during  the  term  of  her  natural  life;  and  after 
337,  i3ff  3(2  the  determination  of  that  estate,  to  the  use  of  the  said  trustees,  and 
^^-^  their  heirs  during  the  life  of  the  said  E,  upon  trust,  to  support 

Yxdt  1  Mtr.  and  preserve  the  contingent  uses  and  estates  thereinafter  limited, 
275.  4*2  from  being  defeated  or  destroyed;  and  for  that  purpose  to  make 
mer.  226.  entries,  and  bring  actions,  as  the  case  should  require,  but  never- 
theless to  permit  and  suffer  the  said  E.  and  her  assigns,  during 
her  life,  to.  receive  and  take  the  rents,  issues  and  profits  thereof, 
to  her  and  their  own  use  and  benefit ;  and  from  and  after  her 
decease,  then  to  the  use  and  behoof  of  the  heirs  of  the  body  of 
the  said  E,  lawfully  issuing ;  and  for  want  of  such  issue,  then  to 
the  use  and  behoof  of  her  sister  C.  and  her  assigns,  for  and  during 
the  term  of  her  natural  life;  and  from  and  after  the  determination 
of  that  estate,  to  the  use  of  the  said  trustees  aud  their  heirs  during 
the  life  of  the  said  C  upon  tru^  to  support  and  preserve  the  con- 
tingent uses  and  estates  thereinafter  limited,  from  being  defeated 
or  destroyed;  and  for  that  purpose  to  make  entries  and  bring 
actions  as  the  case  should  require,  but  nevertheless  to  permit  ai^ 
suffer  the  said  C.  and  her  assigns,  during  her  life,  to  receive  and 
take  the  rents,  issues,  and  profits  to  and  for  her  and  their  own 
use  and  benefit:  and  from  and  after  her  decease,  then  to  the  use 
and  behoof  of  the  heirs  of  the  body  of  the  said  C.  lawfully  issu- 
ing ;  and  for  want  of  such  issue,  then  to  the  use  and  behoof  of  the 
testator's  own  right  heirs  for  ever.  E,  died  in  the  testator's  life- 
time, leaving  issue  one  daughter  B,  who  survived  the  testatrix. 
C  the  other  sister,  after  the  testator's  death  suffered  a  recovery 
of  the  said  estates,  and  afterward  marrying,  her  husband  and  she 
contracted  for  the  sale  of  the  said  estates  to  A.  who  declining  to 
complete  his  purchase,  on  account  of  a  question,  whether  C.  took 
Atiy  greater  estate  than  for  her  life,  under  her  sister  &'s  will,  the 
December  vendors  filed  a  bill  in  Chancery  against  him,  for  a  specific  per- 
1779.  formance  of  the  contract.     Upon  the  hearing  of  the  cause,  the 

Chancellor  ordered  a  case  to  be  stated  for  the  opinion  of  the 
judges  of  B.  R. 

First,  Whether  B.  the  daughter  of  E.  took  any  and  what  estate 
under  the  will  of  S.} 

Secondly,  What  estate  C  took  under  the  said  will  ? 
[  176  ]  The  case  being  argued  before  the  judges  of  ^.  R.  they  deliv- 

April  1780.  ered  their  opinion,  that  if  E.  would  have  taken  an  estate  tail  in 
Dougl.  Rep.  case  she  had  survived  the  testatrix,  they  thought,  by  her  dying 

^^^J^f^  before  the  testatrix,  it  was  a  lapsed  devise,  and  JS.  the  daughter 
of  M  ed.       ^[  jg  ^^,j  ^^^^  nothing. 

As  to  the  question  whether  E.  would  have  taken  an  estate  tail, 
.  whatever  their  opinions  might  have  been  if  the  case  were  new, 
they  thought,  as  the  case  of  Coulson  aud  Coulson  was  literally 
the  same,  the  precise  question . ought  not  to  be  again  litigated; 
and  by  that  authority  they  were  bound  to  say,  in  the  words  of 
the  certificate  in  that  case,  that  as  it  appeared  -by  the  state  of  the 
case,  that  there  was,  after  the  determination  of  the  estate  for  life 
to  £.  a  devise  to  trustees  and  their  heirs  for  and  during  the  life 
of  E.  they  were  of  opinion  that  E.,  if  she  had  survived  the  testa- 
trix,, would  have  taken  an  estate  for  life  in  the  premises  devised  to 
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her,  not  merged  by  the  devise  to  the  heirs  of  her  body;  but  by 
that  devise  an  estate  tail  in  remainder  would  have  vested  in  the 
said  E. ;  consequently  B.  the  daughter  of  E.  took  no  estate  under 
the  will  of  S.'j  but  C.  took  an  estate  for  life  in  all  the  devised 
premises  not  merged  by  the  devise  to  the  heirs  of  her  body ;  but 
by  that  devise  an  estate  tail  in  remainder  vested  in  the  said  C. 
And  upon  the  case  coming  on  again  before  the  Chancellor,  his 
Lordship  decreed  that  the  contract  should  be  specifically  per* 
formed  and  carried  into  execution. 

And  upon  an  appeal  from  the  above-mentioned  decree  to  the  ^^}j  1780. 
House  of  Lords,  the  following  questions  being  put  to  the  judges:  ^^^^"8'' 
First,  whether  B.  the  daughter  of  E.  took  any  and  what  estate  ^fP'  /1\^ 
under  the  will  of  S.?    Secondly,  what  estate  C  took  under  the   t^-^*l 
said  will  ?    The  lord  chief  baron  delivered  the  unanimous  opin-  y- j*^^!^  - 
ion  of  the  judges  present,  upon  the  first  question,  that  B.  took  no  ^  ^^|^^  ^ 
estate  under  the  will  of  S,     And  upon  the  second  question,  that  y^^i^  ^^^ 
C  took  an  estate  for  life  in  all  the  devised  premises  not  merged  ^^y^^  ^casea 
by  the  devise  to  the  heirs  of  her  body;  but  by  that  devise  an  ^^tQ^i  g^pj^^ 
estate  tail  in  remainder  vested  in  the  said  C.     Whereupon  the  \^  margin, 
decree  was  affirmed.  165. 

And  in  a  case,  where  the  testator  devised  to  his  wife  f(Nr  life,       [  177  ] 
remainder  to  trustees  to  preserve  contingent  remainders,  and  im-  Thong  «. 
mediately  after  the  decease  of  his  wife,  he  gave  the  same  to  his  Bedford, 
daughter  for  her  life,  remainder  to  the  same  trustees  to  preserve  1  Brown 
contingent  remainders  during  the  life  of  his  daughter,  remainder  Cfaanc.  Cas. 
to  the  heirs  of  her  body  lawfully  begotten,  remainder  to  testator's  S18. 
grandson,  his  heirs  and  assigns,  and  proceeded,  ^<  It  being  my  will 
and  meaning,  that  after  the  decease  of  my  wife,  my  said  daughter 
shall  have  only  an  estate  for  life  in  the  premises ;  and  that  after 
her  decease,  it  may  go  to  the  heirs  of  her  body;  and  in  default  of 
such  heirs,  should  vest  in  my  grandson  and  his  heirs ;  and  that 
my  said  daughter  shall  not  have  any  power  to  defeat  my  intent.'^ 
And  he^  gave  powers  to  his  trustees^  to  do  all  necessary  acts  to 
effectuate  his  intention. 

After  the  decease  of  the  wife,  a  bill  being  filed  by  the  grand- 
son to  have  a  conveyance  made  by  the  trustees,  in  which  the 
daughter  should  be  only  tenant  for  life,  with  limitations  to  her  sons 
and  afterwards  to  her  daughters  in  strict  settlement ;  a  demurrer 
to  this  bill,  on  the  ground  of  (he  daughter's  being  seised  of  a 
vested  estate  tail,  was  allowed. — Lord  Loughborough,  in  stating 
the  opinion  of  the  court,  said,  the  case  depended  on  two  points ; 
first,  it  was  contended  for  the  defendants,  that  the  devises  were 
of  legal  estates,  consequently  that  the  trustees  had  no  estate  to 
convey.  That  if  that  proposition  were  true,  the  consequence  was 
clear,  that  the  demurrer  must  be  allowed.  Secondly,  That  sup- 
posing them  equitable  estates,  the  daughter  was  entitled  to  a 
vested  estate  tail, consequently  a  conveyance  would  be  nugatory ; 
that  the  second  question  involved  the  consideration  of  several 
important  cases,  as  Bagshaw  and  Spencer,  and  Garth  v,  Baldwin. 
That  it  was  unnecessary  to  enter  into  that  question,  if  the  former 
was  clear.  And  the  court  were  all  agreed  that  the  estates  were 
legal — ^that  the  first  to  the  wife  was  a  clear  legal  estate,  that  to 
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the  daughter  was  also  a  clear  legal  estate.    That  after  the  wido  w  's   . 
unnecessarily,  and  after  the  daughter's  necessarily,  as  the  parties 
thought,  were  introduced  trustees  to  preserve  contingent  remain- 
ders, who  took  clear  legal  estates  pur  outer  vie — ^that  the  subse- 
quent words  went  to  restrain  the  estate  of  the  daughter ;  how  far 
[  178  ]       they  would  operate,  was  ^  proper  question  for  another  jurisdic- 
tion— that  they  were  not  stronger  than  the  words  that  had  been 
And  vide       used  in  other  cases;  as  in  Robinson  v.  Robinson,  3  Atk.  736 ;  the 
Robinson  v.  giving  an  estate,  without  in^peachment  of  waste,  or  the  interpos- 
Rohinsonj     tug  trustees  to  preserve  contingent  remainders ;  that  as  to  wliat 
2  Ves.  sen.    was  contended,  of  the  power  given  to  the  trustees  requiring  a  fee 
225.  1  Burr,  ju  them  to  enable  them  to  effect  it,  it  would  be  going  too  far  to 
38.  6  Brown  enlarge  their  estates  by  these  words;  it  would  be  to  render  other 
Pari  Cas.       words  in  the  will  useless;  the  estates  to  them  for  the  lives  of  the 
278.  ^ifg  2Q^  daughter,  must  be  struck  out;  they  could  not  have  a 

legal  fee  and  estates  pur  auier  vie  at  once,  in  the  same  lands. 
The  meaning  only  was,  that  they  should  have  the  powers  inci* 
dent  to  their  character  of  trustees  to  preserve  contingent  remain- 
ders. > 

Lord  Loughborough's  reference  in  the  above  case  to  Robinson 
v.  Robinson,  and  the  cases  giving  an  estate  without  impeachment 
of  waste,  and  interposing  trustees  to  preserve  contingent  remain- 
ders,  was  very  well  directed;  for  they  all  clearly  import  or  con- 
firm the  intention,  that  the  first  devisee  shall  take  only  an  estate 
And  vide       for  life.     Indeed  the  restricted  limitation  to  such  devisee  for  life, 
6  Brown       expressly  says  as  much;  and  the  nature  of  every  testamentary 
Cas.  Pari,     disposition,  intrinsically  and  necessarily  implies  all  that  can  be 
227.  expressed  in  any  annexed  declaration,  that  the  devisee  shall  not 

have  any  power  to  defeat  the  testator's  intent. 
Vide  V.  85.  {c)  I  shall  now  proceed  to  remark,  that 

O^Kerfe  V.    althongh  words  of  limitation  grafted  on  the  words    See  §  472- 
Jone^j  13      heir  male,  or  heir  of  the  body  in  the  singular  num-    3, 479, 
Ves.  413.      ber,  may  conyert  them  into  words  of  purchase,  as    480,  485. 
Swaine  v,     in  Archer's  case,  and  in  the  case  of  Cheek  or  Clerk 
BvrtoHy  15   and  Day,  before  cited;  yet  those  words,  though  in  the  singular 
Ves.  365.     number,  if  not  attended  with  words  of  limitation  upon  them^  are 
and  Black'   jj^t  words  of  purchase.    For  this  we  may  recur  to  fiurley's  case, 
[  179  ]       which,  as  cited  by  Hale,  C.  J.  1  Ventr.  230,  was  a  devise  to  Jl. 
hiirn  V.  5to-  for  life,  remainder  to  the  next  heir  male,  and  for  default  of  such 
bles,  2  Ves.  heir  male,  then  to  remain;  and  it  was  adjudged  an  estate  tail 
4*  BeameSj    in  t^. 
867,  371.  Burley's  case,  I  Vent.  230. 

So  where  there  was  a  devise  to  S.  one  of  the  testator's  sons 
Whitins  v.  ^^^  ever,  and  after  his  death  to  the  heir  male  of  his  body  for  ever, 
Wilkins  1  ^"^  for,  default  of  such  heir  male  to  testator's  other  son;'  it  was 
Bulstr.  219,  held  that  R.  took  an  estate  tail.  And  in  the  case  of  Pausey  v» 
1  Roll.  Abr.  Lowdall  above  cited,  the  heir  took  by  descent,  though  the  limita- 
836.  tion  was  to  the  heir  in  the  singular  number. 

■  -  ■  ■■  "  ^  - 

(c)  V.  25.  Bflect  of  the  rule  in  Shelley's  case,  where  there  is  a  limitation  to  the  an- 
cestor for  his  life,  and  a  subsequent  limitation  to  the  heir  of  his  body,  in  the  singular 
number,  without  words  of  limitation  superadded. 
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And  here  we  may  notice  the  opinion  to  the  same  effect^  in  the  Supra,  158. 
case  of  Gold  v.  Goddard^  2  Jo.  II 1.  though  it  involves  other  points 
irrelative  to  the  present  purpose. — ^And  where  an  estate  was  de-  Richards  t>. 
vised  to  B.  and  such  heir  of  her  body  as  should  be  living  at  her  La<ly  Berga- 
death,  and  in  default  of  such,  the  remainder  over,  the  court  held,  venny. 
that  the  limitation  gave  B.  an  estate  tail ;  that  a  devise  to  one  for  ^  Vem,  324. 
life,  remainder  to  the  heir  of  his  body,  though  in  the  singular 
number,  is  an  estate  tail ;  but  if  the  limitation  were  as  in  Archer's 
case,  to  •/?.  for  life,  remainder  to  the  heir  of  his  body  in  the  singu- 
lar number,  and  to  the  heirs  of  the  body  of  such  heir,  there  •^. 
would  be  only  tenant  for  life. 

So   in  White  v.  Collins  above  cited,  it  was  held,  that  the  Supra, 
limitation  being  to  the  heir  male,  &c.  in  the  singular  number,  p.  153. 
would  not  alone  have  prevented  the  construction  of  an  estate  And  vide 
tail.  -  Com.  Rep.  301. 

And  where  there  was  a  devise  to  M,  and  his  wife  for  their  Miller  v. 
lives,  remainder  to  the  next  heir  male  of  their  two  bodies,  it  was  Seagrave, 
held  a  devise  in  tail ;  for  that  a  devise  to  the  heir  male  was  a  Robinson's 
devise  in  tail,  unless  there  are  words  of  limitation  superadded,  so  Gavelkind, 
as  to  bring  it  within  the  reason  of  Archer's  case,  and  that  the  ^^• 
words  first,  next,  or  eldest,  make  no  difference. 

And  in  another  case  of  a  devise  to  testator's  eldest  son  for  life,  Dubber  d. 
remainder  to  his  first  son  for  life,  remainder  to  the  right  heirs  Trollope  v, 
male  of  his  body;  remainder  to  other  sons  of  JV,  and  the  heirs  Trollope, 
male  of  their  bodies ;  remainder  to  the  testator's  son  T.  for  life,  ^^^^'  ^^^ 
and  after  to  the  first  heir  male  of  his  body,  remainder  over:  the  Ambl.  453. 
Court  of  C.  B.  held  that  the  words  heir  male  were  to  be  under- 
stood collectively,  and  gave  an  estate  tail  to  T.,  it  being  distin-       [  180  ] 
guished  from  Archer's  case,  by  no  limitation  being  superadded  to 
the  i^ords  first  heir  male ;  and  the  word  first  signifying  first  in 
order  of  succession  from  time  to  time.     And  the  Court  of  King's 
Bench  affirmed  the  judgment  of  C.  B. 

Ijord  Chief  Justice  Eyre,  in  delivering  the  opinion  of  the  court 
on  the  last  cited  case,  refers  to  Lord  Coke's  observation,  1  Inst. 
S2.  that  of  all  the  estates  tail  most  coarcted  and  restrained  that 
he  found  in  our  books,  was  the  estate  tail  39  Ass.  20,  where  lands 
were  given  to  a  man  and  his  wife,  and  to  one  heir  of  their  bodies 
lawfully  begotten,  and  to  one  heir  of  that  heir  only.     And  this 
the  Chief  Justice  notices,  as  a  contradiction  to  the  opinion  Lord  Vide  Harg. 
Coke  had  before  delivered,  1  Inst.  8  b.  "  That  if  a  man  give  n.  4. 
lands  to  one,  and  his  heir,  in  the  singular  number,  he  hath  but  an  Co.  Lit.  8.  b. 
estate  for  life,"  and  he  remarks  that  the  reason  given  by  Lord 
Coke,  that  the  heir  should  take  nothing  because  he  was  but  one, 
can  never  hold,  when  it  is  considered  that  there  can  be  but  one 
heir  at  one  time;  for  heirs  are  to  take  one  after  another  in  a 
course  of  descent;  and  there  can  be  but  one  heir  at  once;  and 
that  there  was  also  a  considerable  authority,  Reg.  Jud.  6.  to  that 
purpose;  where  there  was  a  set. /a,  brought  by  an  issue  male  to  Vide  Co. 
execute  a  fine  of  lands,  granted  to  his  father  and  hseredi  masculo  Lit*  3^*  a* 
de  carport  suo  procreafo.    And  that  there  was  no  resolution 
in  any  book  or  court  to  the  contrary,  except  in  Shelley's  case. 
1  Co.  Rep.  104.  which  was  only  arguendo. 

17 
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That  the  devise  of  the  express  estate  for  life,  with  remainder 
to  the  next  heir  male,  in  the  singular  number,  was  said,  in  the  re- 
port of  Archer's  case,  to  be  the  reason  why  the  court  adjudged 
it  an  estate  for  life ;  but  that  in  no  case  since  that  time,  had  it 
been  considered  or  understood  as  a  resolution  on  that  single 
ground;  but  the  subsequent  limitation  to  the  heirs  male  of  such 
heir  male,  had  been  looked  upon  as  the  true  foundation  for  that 
resolution:  that  it  was  said  by  Hale,  1  Vent.  215,  that  a  devise 
to  one  for  life,  and  after  his  decease  to  his  heir,  had  been  held  a 
fee;  for  heir  is  nomen  colUctivum;  but  Archer's  case,  Hale  said, 
was  a  devise  to  ^,  for  his  life,  and  after  to  his  heir  and  to  the 
heirs  af  such  heir,  in  which  case,  he  said,  that  because  the  words 
[  181  J       of  limitation  were  tacked  to  the  word  heir,  therefore  heir  was 

taken  to  be  designatio  personas. 
Vide  1  The  p ase  of  King  v.  Burchell,  had  it  agreed  with  what  is  cited 

Eden^s  2  Burr.  1103,  would  have  been  an  exception  to  the  doctrine,  that 
dues  in  the  word  heir,  &c.,  in  the  singular  number,  attended  with  words 
Chan.  424,  of  limitation,  operates  as  words  of  purchase. — But  the  report  of 
^9uprayi23f  ^^^^  ^.^^^  fj^^m  which  I  have  taken  the  above  statement  of  it, 
*"  ""*^^".'  does  not  warrant  any  such  conclusion :  nor  does  the  case  of  Good- 
VideSwatne  j.jgj^^  ^  Pullyn  appear  to  come  quite  up  to  it;  as  the  limitation 
f «'i?'^T«B  itself  there  was  in  the  plural  number,  though  the  reference  from 
16  Ves.  806.  ^j^^  g^pe^added  words  was  in  the  singular. 

VideSwaine     V.  26.  (d)  But  if  the  word  be  heirs,  or  heirs  of  the    See  §472, 
V.  Burton,     body,  &c.  in  the  plural;  in  that  case  even  words  of    474,  479, 
16  Yes.  366.  limitation  engrafted  on  them,  if  not  inconsistent  with    487-8, 
the  nature  of  the  descent  pointed  out  by  the  first    488b. 
words,  will  not  convert  them  into  words  of  purchase. 
Shelley's  For  this  Shelley's  case  is  a  direct  and  leading  authority.   .In 

case,  1  Co.  that  case,  Ed  w.  Shelley  being  tenant  in  tail,  and  having  two  sons. 
Rep.  98.  H.  and  J?.,  and  H.  the  eldest  dying  in  his  father's  life-time,  leav- 
ing a  daughter  and  his  wife  enseint  with  a  son;  Edward  the 
father  suffered  a  common  recovery  to  the  use  of  himself  for  term 
of  his  life,  after  his  decease  to  the  use  of  certain  persons  for  24 
years ;  and  after  to  the  use  of  the  heirs  males  of  the  body  qf  the 
said  Edward,  lawfully  begotten,  and  qf  the  heirs  males  of  the 
body  of  such  heirs  males  lawfully  begotten,  remainder  over; 
and  after  judgment  and  the  awarding  of  the  writ  of  seisin,  but 
before  its  execution,  Edward  died;  and  after  his  death,  and  be- 
fore the  birth  of  his  eldest  son's  son,  the  writ  of  seisin  was  exe- 
cuted. And  his  youngest  son  R.  entered;  and  a  son  of  the  eldest 
son  being  afterwards  born,  the  question  was,  whether  his  entry 
upon  his  uncle  was  lawful  or  not? 
[  182  ]  One  point  in  this  case  was^  whether  the  words  heirs  males  of 

the  body  of  Edward  Shelley,  &c.  being  attended  with  words  of 
limitation  to  the  heirs  males  of  the  body  of  such  heirs  males,  &c. 
did  not  make  the  former,  words  of  purchase ;  and  in  answer  to 
what  was  urged  in  support  of  such  a  construction,  it  was  insisted, 

{d)  V.  28.  Eflfect  of  the  rule  in  Shelley's  case,  where  after  a  limitation  to  the  an- 
cestor for  life,  and  a  subsequent  limitation  to  the  heirs  of  hb  body,  in  the  plural  num- 
ber,  words  of  limitation  are  superadded. 
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that  if  R.  being  the  heir  male  of  the  body  of  Edward  at  his  de- 
cease, were  to  take  by  purchase,  the  heirs  male  of  the  body  of  S. 
only,  would  be  inheritable;  and  upon  his  death  without  issue 
male,  the  lands  would  remain  over  to  strangers,  in  exclusion  of 
all  other  sons  of  Edward  and  their  issue  male ;  which,  as  the 
words  were  in  the  phiral  number,  heirs  males  of  the  body  of  Ed- 
ward, would  be  against  the  very  letter  of  the  deed;  for  by  that 
means,  the  plural  number  would  be  reduced  to  the  singular  num- 
ber, viz.  to  one  heir  male  of  the  body  of  Edward  only;  and  for- 
asmuch as  the  first  words  heirs  males  of  the  body  of  Edward 
Shelley,  included  the  subsequent  words  heirs  males  of  their  bo- 
dies, (for  every  heir  male  of  the  body  of  the  heir  male  of  Ed- 
ward Shelley,  was  in  construction  of  law  an  heir  male  of  the 
body  of  Edward  Shelley  himself)  therefore  the  subsequent  words 
were  words  declaratory,  and  did  not  restrain  the  former  words. 
And  it  was  ultimately  resolved  by  the  Chancellor  and  all  the 
judges  of  England,  except  one  of  the  Common  Pleas,  that  B. 
came  in,  in  course  and  nature  of  a  descent ;  that  he  claimed  the 
use  by  force  of  the  recovery  and  of  the  indentures  by  words  of 
limitation,  and  not  of  purchase. 

The  case  of  Goodright  v.  Pullyn  above  stated,  is  an  instance  MinshuII  9. 
of  the  same  doctrine  applied  to  wills. — And  Lord  Hardwicke,  Minahull. 
in  the  case  of  a  devise  to  B.  M,  and  the  heirs  male  of  his  body  1  Atk.  411. 
and  their  issues,  held  that  R.  M.  took  an  estate  tail. 

So  likewise  in  Wright  v,  Pearson,  which  I  have  before  con-  Supra, 
sidered,  the  words  of  limitation  in  fee,  superadded  to  the  words  p.  120. 
heirs  male,  &c.  did  not  prevent  the  construction  of  an  estate 

tail. 
See  §  503-       And  in  a  later  case,  where  the  testator  devised  Roe  d.  Dod- 
533a,  lands  to  his  nephew,  to  hold  to  him  during  the  term  of  son  9.  Grew, 

569-575.      his  natural  life,  and  from  and  after  his  decease  to  the  2  Wils.832. 

use  of  the  issue  male  of  his  body  lawfully  begotten,  and 
the  heirs  male  of  the  body  of  such  issue  male,  and  for  want  of  [  183  ] 
such  issue  male,  remainder  over.  The  devisee  had  no  issue  at 
the  time— the  Court  of  Common  Pleas  held,  that  he  took  an 
estate  tail ;  and  one  judge  said,  he  thought  too  great  regard  had 
been  paid  to  the  words,  *^  heirs  male  of  the  body  of  such  issue." 

There  may,  possibly,  be  some  cases,  where  the  superadded  T^i^p^^ra- 
words  of  limitation  may  be  admitted  to  control  the  preceding  g^^P^  rftke 
words  heirs,  heirs ^ale,  &c.  though  in  the  plural  number;  when  ^*'»  ^^ 
such  superadded  words  limit  an  estate  of  a  different  nature  xoP^^^9f^^ 
such  heirs,  heirs  male,  &c.  from  that  which  the  ancestor  would  ^^  ^»'«- 
take,  if  the  preceding  words  heirs  male,  &c  in  those  cases  were  ^^^  .'  ^^ 
taken  as  words  of  limitation.  ^J^^ 

As  in  the  case  put  by  Anderson,  of  a  limitation  to  the  use  of  a  ^r^^^  ^ 
man  for  life,  and  after  his  decease  to  the  use  of  his  heirs  and  the  p^]^^ '  ^ 
heirs  female  of  their  bodies ;  here  the  first  word  heirs  would  have  ^/^  5  j{  J 
given  the  fee  to  the  ancestor,  if  taken  as  a  word  of  limitation ;  299,  80*i« 
whereas  the  subsequent  words,  and  the  heirs  female  of  their  1  Co.  Rep. 
bodies,  grafted  on  that  word  heirs,  could  give  only  an  estate  tail  96.  b. 
female  to  the  heirs ;  in  such  cases  the  general  effect  of  the  first  And  vide 
words  heirs  of  the  body,  &c.  seems  to  l^  altered,  abridged,  c^d  1  Atk.  413. 
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qualifiedi  by  such  subsequent  express  words  of  limitation  an- 
nexed to  them,  as  cannot  possibly  be  satisfied  by  considering  the 
first  words  as  words  of  limitation.    But  we  must  take  care  to 
confine  this  observation  to  those  cases,  where  the  engrafted 
words  describe  an  estate  descendible  in  a  different  course,  and  to 
different  persons  as  special  heirs,  from  what  the  first  would  carry 
the  estate  to,  viz.  to  males  instead  of  females,  or  vice  versd;  for 
where  the  first  words  give  an  estate  tail  general,  and  the  words 
engrafted  thereon  are  wprds  serving  to  limit  the  fee ;  it  seems  by 
the  general  and  better  opinion,  that  the  annexed  words  of  limit- 
ation are  not  to  be  attended  to,  as  may  be  seen  in  the  above- 
Supra,  cited  cases  of  Wright  v.  Pearson,  Goodright  «>«   Pullyn,  and 
p.  126. 160,  King  v.  Burchell,  where  the  engrafted  words  limited  the  whole 
^  163.         fee. 

Indeed  there  does  not  appear  to  be  the  same  inconsistency  in 
construing  the  first  words,  which  describe  heirs  special,  to  be 
words  of  limitation,  where  the  superadded  words  extend  to  heirs 
general ;  as  there  is,  where  the  first  words,  and  those  engrailed 
[  184  ]  on  them,  distinguish  two  different  incompatible  courses  of  descent, 
and  would  not  carry  the  estate  to  the  same  person  ;  in  the  latter 
case  it  is  absolutely  impossible,  by  any  implied  qualification,  to 
reconcile  the  superadded  words  to  those  preceding  them,  so  as  to 
satisfy  both  by  construing  the  first  as  words  of  limitation ;  where- 
as in  the  former  case,  the  superadded  words  are  not  contrary  to 
or  incompatible  with  the  preceding,  but  in  their  general  sense 
include  them ;  and  there  is  no  improbability  in  the  supposition 
that  they  were  used  by  the  testator  in  the  same  qualified  sense  as 
the  preceding ;  and  then  both  may  be  satisfied,  by  taking  the  first 
as  words  of  limitation. 
White  «.  There  is  a  case  of  an  executory  trust,  wherein  tbe    See  §489- 

Carter.  words  heirs  male  of  the  body  were  construed  into    502. 

Ambl.  670.  strict  settlement,  which  ought  regularly  to  have  been 
2  EdenU  inserted  in  a  former  page. — It  was  a  bequest  of  a  personal  estate 
Cases  in  to  trustees,  in  trust  to  lay  out  the  same  in  land  to  be  settled,  and 
Chan,  366.  assured,  as  counsel  should  advise,  unto  and  upon  the  trustees 
Vide  Supra,  and  their  heirs,  upon  trust  and  to  and  for  the  use  of  P.  and  the 
138,  in  mar-  ^eirs  male  of  his  body,  to  take  in  succession  and  priority  of  birth, 
^^*  and  for  default  of  such  issue  male,  then  upon  further  trust  and  to 

and  for  the  use  of  B.  and  the  heirs  male  of  her  body,  to  take  in 
succession  and  priority  of  birth,  remainder  over.  And  the  testator 
ordered  the  trustees  to  pay  the  remainder  of  the  interest,  divi- 
dends, and  profits,  after  deducting  the  expenses  of  the  trust,  until 
the  purchase  of  purchases  made  to  P.  and  B,  respectively,  and 
to  their  respective  sons  and  issue  male,  who  should  be  respectively 
entitled  to  the  rents  and  profits  of  the  estates  to  be  purchased. — 
Upon  the  question,  whether  the  lands  to  be  purchased  should  be 
settled  on  P.  as  tenant  in  tail,  or  in  strict  settlement  upon  him  for 
life,  with  remainder  to  his  first  and  other  sons  in  tail  male ;  Lord 
Northington,  on  hearing,  directed  the  settlement  to  be  made  on 
him  for  life,  with  remainder  to  his  first  and  other  sons  in  tail 
male. 
Vide  Garth       Upon  a  re-hearing,  Lord  Camden  was  clearly  of  opinion  to 
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confinn  the  decree ;  and  took  a  distinction  between  the  case  where  «.  Baldwin, 
a  testator  has  given  complete  directions  for  settling  his  estate  with  Supra,  125. 
perfect  limitations;   and  where  his  directions  are  incomplete, 
and  are  rather  minutes  or  instructions ;  in  the  former  case,  he       [  185  ] 
said,  the  legal  expression  should  have  legal  effect,  though  per- 
haps, contrary  to  his  intention,  as  in  Garlh  v.  Turner;  and  in  Vide  Garth 
the  latter  case,  the  court  would  consider  the  intention,  and  direct  «.  Baldwin, 
the  conveyance  according  to  it.    There,  he  said,  the  intention  Supra,  125. 
was  very  plain,  the  testator  directed  the  settlement  to  be  made  by 
advice  of  counsel,  and  in  succession  and  priority.    He  meant 
something  different  from  an  estate  tail,  when  he  wanted  the 
assistance  of  counsel;  and  though  the  words  in  succession  and 
priority  might  have  effect  in  case  P,  took  an  estate  tail,  yet  they 
were  meant  to  give  an  interest  to  the  sons  after  the  death  of  P. ; 
that  the  latter  clause  put  it  out  of  doubt,  he  there  explained  his 
meaning  by  making  use  of  the  words  sons  and  issue. — ^This  case, 
we  observe,  ranks  amongst  those,  where  the  courts  have  pro- 
ceeded on  the  distinction  between  trusts  executed  and  executory,  Supra, 
above  treated  of.  p.  187. 

y.  27.(e)  It  remains  for  me  to  close  the  detailed  view  I  have 
taken,  of  the  several  decisions  of  the  rule  in  Shelley's  case,  with 
some  general  observations  drawn  from  them,  respecting  the  pre- 
sent extent  and  prevalence  of  that  rule;  abstracted  from  the 
remote  origin  of  the  rule  itself,  at  a  period  and  on  principles  now 
problematical:  what  they  were,  may  be  left  to  the  investigation  Of  this,  vide 
of  erudite  curiosity,  or  the  representations  of  prolific  ingenuity;  supra,  8«,et 
without  much  concern  to  those,  whose  only  interest  id  the  sub-  ^^* 
ject,  rests  on  the  calls  of  their  professional  attention,  to  the  prac- 
tical application  of  that  rule  at  this  day. 

It  may  naturally  be  supposed,  that  a  train  of  recorded  deci- 
sions have,  or  ought  to  have  afforded  some  sketches  at  least,  of 
the  general  limits  and  distinctions,  bounding  and  directing  the 
operations  of  that  rule;  and  so  far  indeed  as  respects  limitations 
of  legal  estates,  in  conveyances  by  deed,  its  prescriptive  claim  to 
control  seems  pretty  well  established;  nor  do  we  seem  to  be  at 
much  loss,  as  to  its  succumbency  to  more  prevalent  principles  of 
construction  in  marriage  articles.  But  in  respect  to  dispositions  [  186  ] 
by  will,  our  conclusions  are  not  so  well  determined;  the  difficulty 
arises  from  the  indeterminate  constructive  nature  of  the  instru- 
ment itself. 
See  §  419-  y.  28.(/)  The  cases  as  well  as  principles,  telV  us, 
453,  472,  the  controlling  rule  of  construction  in  wills,  is  the 
479.  intention  expressed,  or  clearly  implied;  to  contradict 

this,  would  indeed  be  a  mockery,  a  denial  of  the  im- 
port of  the  word  will. — On  this  broad  ground,  some  have  driven 
the  rule  in  question  to  a  distance,  that  would  in  effect  reduce  it 

(e)  V.  27.  Present  extent  and  prevalence  of  the  rule  in  Shelley's  case,  in  the  con- 
struction of  limitations  contained  in  deeds  and  marriage  articles. 

(/)  y.  28.  Present  extent  and  prevalence  of  the  rule  in  Shelley's  case  in  the  con- 
struction of  limitations  contained  in  wills ;  sentiments  of  Mr.  Justice  Blackstone,  Lord 
Thnrlow,  Mr.  Hargrave,  and  Mr.  Butler  on  this  subject 
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• 

to  no  rule  at  all,  by  subjecting  it  to  the  control  of  any  expression 
not  perfectly  reconcileable  with  a  positive  intention  of  its  admis- 
sion: whilst  others  have,  with  a  rigid  degree  of  legal  sternness, 
insisted  on  an  inflexible  adherence  to  the  rule^  without  regard  to 
any  implicative  contravention  of  its  effect.  It  is  obvious  that 
neither  of  these  doctrines  is  reconcileable  with  that  train  of  deci* 
sionsy  which  must,  I  conceive,  be  held  to  have  pronounced  the 
law  on  this  point;  those  decisions  (if  I  do  not  mistake  them) 
neither  bend  the  rule  to,  nor  support  it  against  every  expression 
or  manifest  indication  of  contrary  intention.  The  one  would  be 
absolutely  discarding  it  as  a  rule  of  construction  in  wills;  the 
other  would  be  rendering  the  legal  effect  of  certain  technical 
words  in  the  very  first  line  of  a  will>  irrevocable  through  the 
whole  sequel  of  it. 

The  amphibolous  tendencies  of  cases  and  principles,  seem  to 
conspire  in  the  production  of  a  question,  the  solution  of  which 
may,  by  professional  gentlemen,  be  truly  termed  the  hie  labar^ 
the  hoe  opus.    To  attempt  it  with  precision  seems  vain,  until  we 
can  reduce  all  possible  expressions  or  indications  of  intention,  to 
certain  classes  or  degrees  of  relative  force ;  then  indeed  might  we 
ascertain  on  a  standard  scale  what  degrees  of  express  or  implica- 
[  187  ]       tive  indications  of  intention  were  below,  and  what  above  the 
controlling  index  of  the  rule ;  whilst  that  is  out  of  our  reach, 
what  can  we  do  more  than  resort  to  some  general  inferences,  af- 
forded by  the  comparison  of  the  several  cases  in  which  the  inten- 
tion has  been  allowed  to  control  the  rule? — Judge  Blackstone,  in 
bis  justly  celebrated  argument  in  the  case  of  Perrin  v.  Blake,  to 
which  I  have  had  frequent  occasions  to  recur,  was  thoroughly 
sensible  of  the  necessity  of  such  a  resort  for  the  solid  ground  of 
his  argument;  he  accordingly,  after  some  particular  observations 
on  the  several  cases  in  which  the  application  of  the  rule  had  been 
denied,  very  fairly  dismissed  them  by  an  arrangement,  that 
showed  them  all  inapplicable  to  the  case  on  which  he  was  speak- 
1  Harg.  Law  ing :  <^all  the  cases  that  had  occurred,''  be  said  ^'from  the  statute 
Tracts,  507.  of  wills  to  that  time  (a  period  of  above  two  centuries)  in  which 
heirs  of  the  body  had  been  construed  to  be  words  of  purchase, 
were  reducible  to. these  four  heads — either  where  no  estate  of 
freehold  wsis  given  to  the  ancestor,  or  where  no  estate  of  inheri- 
tance was  given  to  the  heir,  or  where  other  explanatory  words 
{x)  %.  e.  the   were  immediately  subjoined  to  the  former  (a?),  or  lastly,  where  a 
freehold       new  inheritance  was  grafted  on  the  heirs  of  the  body ;  none  of 
estate.  which  was  the  case  upon  which  he  was  then  speaking — there 

was,  therefore,  no  authority  from  precedents  to  warrant  such  a 
construction  as  was  then  contended  for — he  did  not,  however, 
say,  that  such  construction  could  never  be  made,  under  other  cir- 
cumstances than  those  which  he  had  then  mentioned,  but  only, 
that  he  was  not  then  aware  of  any  other  circumstances,  that 
could  warrant  the  same  construction;  at  the  same  time,  he  allow- 
ed that  the  same  construction  might  and  ought  to  be  made,  when- 
ever the  intent  of  the  testator  was  equally  manifest'^ 

A  more  succinct,  clear,  and  at  the  same  time  comprehensive 
summary,  of  the  characteristic  distinctions  of  the  several  cases  in 
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which  the  rule  in  Shelley's  case  has  not  obtained,  can  hardly  be 

framed,  than  what  I  have  here  cited  from  Judge  Blackstone.     I 

shall  not,  therefore,  attempt  a  more  concentrated  view  of  the 

general  description  of  circumstances  that  have  been  allowed  to 

repel  the  influence  of  that  rule;  how  far  any  more  general  infer-       [  188  ] 

ence  may  be  extracted  even  from  that  view,  must  be  left  to  fur* 

ther  inquiry. 

Mr.  Hargrave,  in  his  original  and  spirited  observations  con*  1  Harg.  Law 
corning  the  rule  in  Shelley's  case,  to  which  I  have  had  occasion  Tracts,  574, 
to  refer  in  a  former  page,  places  the  rule  in  a  new  point  of  view,  175. 
by  considering  it  as  one  of  the  barriers  provided  by  our  law  to  Supra,  p.  80. 
guard  descent  from  being  confounded  with  purchase ;  and  on  this 
principle  that  gentleman*s  zeal  pursues  the  rule  to  an  inflexible 
degree  of  imperative  control,  which  would  hardly  be  reconcile- 
able  with  the  long  established  principles  applicable  to  the  con- 
struction of  wills,  were  it  not  for  his  resting  the  admission  of  the 
rule  on  a  previous  question,  referrible  to  the  testator's  intention. — 
Nothing  can  be  better  founded  than  Mr.  Hargrave's  doctrine,  that 
the  rule  in  Shelley's  case  is  no  medium  for  finding  out  the  inten- 
tion of  the  testator;  that,  on  the  contrary,  the  rule  supposes  the 
intention  already  discovered,  and  to  be  a  superadded  succession 
to  the  heirs  general  or  special  of  the  donee  for  life,  by  making 
such  donee  the  ancestor,  terminus  or  stirps,  from  which  the 
whole  generation  or  posterity  of  heirs  is  to  be  accounted ;  that 
whether  the  conveyance  has  or  has  not  so  constituted  an  estate  of 
freehold,  with  a  succession  engrafted  upon  it,  is  a  previous  ques- 
tion which  ought  to  be  adjusted  before  the  rule  is  thought  of-— 
that  to  resolve  that  point,  the  ordinary  rules  for  interpreting  the 
language  of  wills  ought  to  be  resorted  to ;  that  when  it  is  once 
settled,  that  the  donor  or  testator  has  used  words  of  inheritance 
according  to  their  legal  import,  has  applied  them  intentionally  to 
comprise  the  whole  line  of  heirs  to  the  tenant  for  life :  and  has 
really  made  him  the  terminus  or  ancestor,  by  reference  to  whom 
the  succession  is  to  be  regulated ;  then  comes  the  proper  time  to 
inspect  the  rule  in  Shelley's  case ;  that  then  too,  it  will  appear, 
that  being  considered  according  to  those  views  of  policy  from 
which  it  (as  he  supposes)  originated,  it  is  perfectly  immaterial, 
whether  the  testator  meant  to  avoid  the  rule  or  not ;  and  that  to 
apply  it,  and  to  declare  the  words  of  inheritance  to  be  words  of 
limitation,  vesting  an  inheritance  in  the  tenant  for  life  as  the  an- 
cestor and  terminus  to  the  heirs,  is  a  mere  matter  of  course. 
That,  on  the  other  hand,  if  it  be  decided,  that  the  testator  or  [  189  ] 
donor  did  not  mean,  by  the  words  of  inheritance  after  the  estate 
for  life,  to  use  such  words  in  their  full  and  proper  sense;  nor  to 
involve  the  whole  line  of  heirs  to  the  tenant  for  life,  and  include 
the  whole  of  his  inheritable  blood,  and  make  him  the  ancestor  or 
terminus  for  the  heirs ;  but  intended  to  use  the  word  heirs  in  a 
limited,  restrictive,  and  untechnical  sense,  and  to  point  at  such  in- 
dividual person,  as  should  be  the  heir,  &c.  of  the  tenant  for  life 
at  his  decease;  and  to  give  a  distinct  estate  of  freehold  to  such 
single  heir,  and  to  make  his  or  her  estate  of  freehold  the  ground- 
work for  a  succession  of  heirs ;  and  constitute  him  or  her  the  an- 
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cestor,  terminus  and  stock  for  the  succession  to  take  its  course 
from ;  in  every  one  of  these  cases  the  premises  are  wanting,  upon 
which  only,  the  rule  in  Shelley's  case  interposes  its  authority;  and 
that  rule  becomes  quite  extraneous  matter. 
Butt,  note  1.      Mr.  Butler,  in  a  pertinent,  instructive  note  on  the  subject,  states 
sect.  V.  and  the  several  points  of  inquiry,  that  arise  in  the  discussion  of  the 
VI.  Co.  Lit.  ruie^    Hq  says,  that  if  the  rule  is  not  of  so  very  rigid  and  forcible 
^J®-  ^'  ^'^^  a  nature  as  to  be  uncontrolled  by  an  express  declaration  of  the 
^"*  testator,  of  his  intention  to  give  the  ancestor  an  estate  for  life  only, 

and  to  give  an  estate  in  fee  by  purchase  to  the  heirs,  &c.  the  ques- 
tions will  be;  whether  any  thing  short  of  express  declaration  will 
As  toneces'  have  the  effect?  and  if  so,  whether  the  apparent  intention,  that 
sary  implu   the  ancestor  should  have  an  estate  for  life  only,  will  be  sufficient? 
cation  vide    or  whether  the  intention  must  also  appear,  that  the  heirs,  &c. 
1  Ves  4*  B.  should  take  not  as  descendants,  but  as  purchasers,  and  how  and 
^^aL^^      for  what  estates?  and  how  and  what  estate  the  heir  may  take  by 
tii^  449,  et  |j^^^  jjjg  ancestor  taking  by  the  same  instrument  an  estate  for 
^d^^ih^  lifel     And  after  enumerating  the  three  different  constructions,  of 
tn  the   ^|j^  i^^j^  ^f  jj^^  body  taking  in  the  usual  course  of  strict  settle- 
iM,rgtn,        ment  on  first  and  other  sons  successively  in  tail,  &c.  of  the  estate 
vesting  in  the  person  first  answering  the  description,  in  the  nature 
of  an  absolute  purchase  transmissible  only  to  the  heirs  of  his  own 
body,  &c.  and  that  of  its  vesting  in  such  person  so  as,  on  failure 
of  his  issue,  &c.  to  vest  in  the  person  answering  the  same  descrip- 
tion, so  long  as  there  are  any  such  heirs,  &c.  as  in  Mandeville's 
[  190  ]        case;  he  observes,  that  the  two  first  of  these  modes  (from  exclud- 
For  the  mo-  ing  other  heirs  of  the  body  of  the  ancestor  than  the  heirs  of  the 
dem  adjudi'  body  of  the  first  heir)  are  not  reconcileable  with  the  acknow- 
cations  can'  lodged  general  scope  of  the  testator's  intention;  and  that  if  the 
firming  Mr.  third  was  not  reconcileable  with  law,  the  devise  must  be  left  to 
Fearne*s       its  legal  operation,  and  the  heir  must  take  by  descent;  but  if  the 
doctrine  re-  estates  under  the  third  construction  were  such  as  the  law  allows, 
^i^'*^!*f  still  there  would  remain  a  formidable  objection  to  the  admission 
rule  tnSkel'  ^f  jj.  f^^^  Y)y  a  series  of  adjudications  from  the  18th  of  Edw.  2. 

^  /A*^'      ^  ^'^^^  ^^^'  ^'  i'^c'^isively,  devises  of  the  nature  in  question  had 

^*  .  ^.       been  construed  to  vest  the  inheritance  in  the  ancestor.     That  ad- 

201  rt**'  w^it^inRj  therefore  the  reason  or  foundation  of  the  construction  to 

y       '         be  not  now  discoverable,  there  still  was  great  reason  to  contend 

^'  that  it  was  binding  on  the  courts. 

Mr.  Butler  confines  these  observations  to  devises  of  legal  es- 
tates; and  those  only  which  afford  no  other  arguments  against 
the  admission  of  the  rule  than  the  testator's  apparent  intention, 
that  the  ancestor  should  take  only  for  life,  and  that  the  heirs  of 
bis  body  should  take  by  purchase:  for  that  where  an  ulterior  in- 
tention appeared  from  any  other  part  of  the  will,  that  the  inherit- 
ance should  vest  in  the  person  being  heir  of  the  body  of  the 
tenant  for  life  at  his  decease,  and  the  heirs  of  the  body  of  such 
person,  and  reach  no  further,  or  should  go  to  the  sons  of  the 
tenant  for  life  successively  in  tail,  &c.  there  was  no  rule  of  law  or 
equity  that  stood  in  the  way  of  such  construction.  It  might,  Mr. 
Butler  observes,  be  said  that  brought  the  matter  to  as  much  un- 
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certainty  as  attended  it  before,  but,  surely  that  (he  says)  was  not 
the  case. 

Highly  as  the  profession  stand  indebted  to  the  eminent  exertions 
of  the  gentlemen,  to  whose  able  and  instructive  works  I  have  been 
referring  the  attention  of  the  reader;  and  importantly  successful 
as  their  endeavours  have  been,  in  tracing,  explaining,  and  illus- 
trating the  foundation,  nature,  and  extent  of  the  rule  m  question, 
and  in  simplifying  or  facilitating  its  application,  by  directing  us  to 
the  principles  that  are  to  regulate  and  limit  it;  still,  the  very  subject 
of  that  application  in  the  instance  of  testamentary  dispositions, 
seems  intrinsically  to  involve  an  insuperable  obstacle  to  the 
attainment  of  certainty  in  the  matter:  the  difficulty  I  mean,  is  [  191  ] 
the  unavoidable  reference,  in  some  degree  and  shape  or  other,  to 
the  testator's  intention.  . 

The  application'  of  the  rule,  is  confessedly  subjected  to  the 
result  of  an  inquiry,  to  be  decided  by  the  ordinary  rules  for  the 
interpretation  of  wills ;  this  is,  in  fact,  a  resort  in  the  first  instance 
to  the  discoverable  intent  of  the  testator,  which  is  the  leading 
principle  of  such  interpretation.  The  difference  between  the 
investigation  whether  the  testator  intended  the  rule  should  apply 
or  not,  and  the  deciding  whether  he  intended  such  a  succession 
as  would,  in  its  own  nature,  abstracted  from  any  view  of  the  tes- 
tator in  the  matter,  require  or  attract  the  application  of  that  rule,  . 
falls  short  of  removing  the  whole  difficulty  attending  the  con- 
struction of  a  testator's  meaning:  the'^hape  of  the  inquiry  is 
indeed  changed,  its  point  of  aim  more  determinate,  and  its  course 
more  direct,  but  the  intention  of  the  testator  is  still  its  object;  and 
it  seems  absolutely  impossible  to  discharge  the  application  of  the  * 

rule  from  this  reference  to  the  testator's  apparent  intention,  in 
respect  to  his  use  of  the  words  heirs,  &c.  as  comprehending  or 
not,  the  whole  class  of  heirs  described,  without  exempting  those 
words  from  all  susceptibility  of  restriction,  qualification  or  expla- 
nation from  any  other  words  or  expressions  in  the  will,  a  doctrine 
which  is  expressly  negatived  by  those  decided  cases,  in  which 
the  admission  of  the  rule  has  been  excluded  by  restrictive,  quali- 
.fying,  or  explanatory  expressiotts. 

Mr.  Hargrave  indeed,  on  the  observations  I  have  above  re-  1  Harg.  Law 
ferred  to,  expresses  himself  in  terms,  which  may  at  first  glance  be  Tracts,  662. 
thought  to  bear  against  the  leading  principle  in  the  construction  677. 
of  wills;  when  he  says,  if  the  party  entailing  meant  to  build  a 
succession  of  heirs  on  the  estate  of  the  tenant  for  life,  he  would 
apply  the  rule,  even  though  the  party  should  express  in  his  will 
that  the  rule  should  not  be  applied,  and  that  the  remainder  to  the 
heirs  of  the  tenant  for  life  should  operate  by  purchase. 

But  upon  examination,  this  appears  in  eflect  to  be  only  strik- 
ing the  balance  between- two  incompatible  intentions;  the  one, 
that  the  whole  line  of  heirs  and  those  only  shall  take,  the  other, 
that  they  shall  take  by  purchase. 

For  the  succession,  it  seems,  could  not  be  fixed  to  the  line  of 
heirs  (general  at  least)  of  the  tenant  for  life  in  that  way.    If  it       [  192  ] 
vests  in  the  first  heir  general  by  purchase,  it  cannot  go  in  succes-  On  the  tub- 
sion  from  him  to  succeeding  heirs  of  the  same  ancestor,  not  being^'ect  of  this 

18 
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paragraph  heiiB  genenti  of  such  first  heir,  but  may  eveutually  go  to  stran- 
in  the  text^  gers,  either  in  defect  or  exclusion  of  heirs  of  such  ancestor.  For 
nethe  case  if  gach  ancestor  be  the  father,  or  ex  parte  patemd  of  the  heir  so 
{still  de-  taking  by  purchase,  and  such  heir  should  leaye  no  turns  ex  parte 
pending)  of  paterndf  the  succession  will  be  to  his  heirs  ex  parte  matenUL 
Macule  ^Q^i  jf  3iich  ancestor  should  be  the  mother  or  ex  parte  maternd 
CMmaiu  q£  ^^  yieii  so  taking  by  purchase,  the  succession  will  be  to  bis 
aeieyv.L^d  h^\xs  ex  parte  patemd  in  preference  of  his  heirs  ex  parte  his  said 

to  362*  '^  thefore,  the  intention  is  once  clear,  that  the  succession  shall 

go  and  be  confined  to  all  the  heirs  of  tenant  for  life;  the  direction 
that  they  shall  take  by  purchase,  must  be  rejected  for  inconsis- 
lence,  in  order  to  fix  the  effect  of  the  devise  to  its  intended  ob- 
jects. This  conclusion  seems  indisputable  in  limitations  to  the 
heirs  general ;  but,  possibly  some  doubts  may  be  conceived,  in 
regard  to  its  determined  force  in  limitations  to  heirs  special ;  see- 
ing we  have  instances  of  limitations  to  heirs  special  vesting  by 
purchase,  subject  to  a  future  restrained  course  of  succession, 
through  all  the  same  described  heirs  of  the  ancestor  referred  to, 
as  would  have  taken  by  descent  from  the  same  ancestor.  This 
was  the  doctrine  in  Mandeville's  case. 

In  a  limitation  to  the  right  heirs  of  J.  S.  without  any  antecedent 
limitation  to  J.  S.  himself,  it  appears,  that  to  give  the  estate  to  his 

Supra,  p.  40.  heir  by  purchase  would  not  secure  and  confine  the  succession  to 
the  whole  class  of  descript  heirs  of  J.  S.^  but  in  case  of  such  a 
limitation  to  the  heirs[  of  the  body  of  J.  S.  we  have  seen  it  might. 

Supra,  p.  40.      The  impracticability  therefore,  of  preserving  the  transmission 

80.  of  the  estate  to  the  line  of  inheritable  succession  from  the  ancestor, 

if  the  heir  is  to  take  by  purchase,  however  incontrovertible  in  the 
case  of  hem  general,  may  be  the  subject  of  a  little  furUier  con- 
sideration in  the  case  of  heirs  special ;  the  result  of  which,  I  think, 
will  show  the  same  conclusion  applicable  to  both. 

[  193  1  The  instances  of  a  limitation  to  heirs  special,  vesting  by  pur- 

chase, so  as  to  go  through  the  whole  line  of  such  heirs,  can  be 
audiorities  for  the  same  mode  of  succession  only  in  analogous 
cases ;  consequently,  if  the  only  instances  of  such  a  succession  are 
confined  to  cases  where  the  ancestor  takes  no  estate  of  freehold 
under  the  same  instrument,  they  afford  us  no  authority  for  a  suc- 
cession in  that  mode  where  the  ancestor  does  take  an  estate  of 
freehold  by  the  same  inurnment. — Nay,  would  not  that  very  law 
which,  in  cases  where  the  special  heir  can  take  only  by  purchase 
for  want  of  any  estate  in  the  ancestor  to  connect  with  the  limita- 
tion to  the  heirs,  strains  so  far  towards  a  descent  as  to  support 
the  analogy  in  succession,  and  carry  it  through  the  same  line  of 
heirs  under  the  pretext  of  a  descent,  would  not  the  same  law,  I 
tsay,  avail  itself  of  any  estate  of  freehold  in  the  ancestor,  to  avoid 
the  necessity  for  such  a  fiction,  and  Onequivocally  avow  a  genuine 
perfect  descent  ?  The  law,  it  seems,  when  it  allows  the  course 
^f  succession  belonging  to  a  descent  in  cases  where  all  foundation 
for  a  real  descent  is  wanting,  does  it  only  through  the  fictitious 
medium  of  a  supposed  descent ;  but  where  is  the  call,  where  the 
room  for  any  such  resort,  in  cases  where  the  foundation  of  a  real 
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descent  exists  in  the  freehold  taken  by  the  anciestor  ?  The  groand 
for  fiction  being  absolutely  precluded,  how  is  the  intended  suces*- 
sion  to  be  effectuated  but  on  the  subsisting  basis  of  a  teiEiI  descent  ? 
The  constraint  of  resort  to  a  supposed  descent,  where  the  principle 
of  a  real  one  is  denied,  appears  irreconcileable  with  the  idea  of 
dispensing  with  a  real  one  where  such  principle  exists.  The 
inference,  if  not  encountered  by  one  single  judicial  decision  or 
opinion  to  the  contrary,  seems  so  direct  and  strong,  that  I  am  at 
a  loss  how  we  are  to  deny  or  avoid  its  conclusive  force,  on  th^ 
point  in  question. 

But  I  am  not  apprised  of  any  one  judicial  decision  or  opinion 
in  snpport  of  the  heir's  taking  the  legal  inheritance  by  purchase, 
where  the  ancestor  takes  the  legal  freehold  by  the  same  instru* 
ment;  nnless  the  succession  is  restrained  either  by  an  express 
direction  to  heirs  of  the  special  heir  himself,  as  in  Archer's  case 
and  others,  where  the  word  heir,  &c.  in  the  singular  number  is 
attended  with  words  of  limitation,  or  else  by  words  of  limitation 
superadded  to  the  words  heirs,  &c.  descriptive  of  a  different  species 
of  heirs  from  the  first  words,  as  in  the  case  put  by  Anderson,  1  Co. 
95.  b.  In  alt  which  it  is  clear  the  inheritable  succession  is 
expressly  rescinded  or  prohibited. 

The  only  cases,  I  am  aware  of,  wherein  the  heir  has  taken  the       [  194  ] 
inheritance  by  purchase  in  such  a  way  as  to  preserve  the  line  of  Vide  infra, 
inheritable  succession,  have  been,  where  the  ancestor  himself  took  209. 
no  estate  capable  of  blending  with,  or  being  the  basis  or  inception 
of  the  inheritance,  as  in  Mandeville's  case,  and  other  cases  of  that 
sort;  which  as  I  have  observed,  so  far  from  being  any  sort  of 
authority  for  the  heirs  taking  in  the  same  way,  in  cases  where 
the  ancestor  actually  takes  an.  estate  of  freehold,  affords  the 
strongest  ground  for  a  direct  contrary  conclusion ;  in  the  forcible 
stretch  of  the  law  in  those  cases  towards  a  descent,  by  a  fictitious 
adoption  of  it  in  a  partial,  imperfect  degree,  where  the  want  of 
any  freehold  in  the  ancestor  excluded  the  possibility  of  it  in  its 
true  and  complete  state. 

Under  this  view  of  the  matter,  may  we  not  fairly  rest  in  the 
conclusion,  that  the  law  will  not  admit  of  an  heir  special,  any 
more  than  an  heir  general,  taking  the  inheritance  by  purchase  so 
as  to  preserve  the  line  of  descent  from  the  ancestor  referred  to, 
except  in  cases  where  the  ancestor,  to  whose  heirs  the  limitation 
is  directed,  takes  no  preceding  estate  of  freehold  by  the  same 
instrument  ?  If  this  be  so,  there  is  the  same  necessity  in  both 
cases  for  the  heir's  taking  by  descent,  wherever  the  succession  is 
to  pervade  the  whole  line  of  heirs,  &c.  described. 

Our  attention  is  next  called  to  some  observations  of  very  high 
authority,  upon  the  application  of  the  rule  I  have  been  treating 
of.     Lord  Chancellor  Thurlow,  in  the  case  of  Jones  v.  Morgan  Supra,  p. 
above  referred  to,  laid  down  some  strong-featured  positions,  de-  184. 
scribing  the  outlines  of  a  distinction,  applicable  to  all  the  cases  in 
which  that  rule  had  been,  or  can  be  agitated.    His  Lordship  drew  i  Diown 
an  inference  from  all  the  cases,  that  where  the  estate  is  so  given,  Gas.  Chan, 
that  after  the  limitation  to  the  first  taker,  it  is  to  go  to  every  per-  3ld»  219. 
son  who  can  claim  as  heir  to  the  first  taker,  the  word  heirs  must  Aoe6rd.md4 

Roe  d. 
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T%ong  V.      be  a  word  of  limitation. — ^That  all  heirs  taking  as  heirs  must  take 
Btdfordy      by  descent.    In  cases,  he  said,  where  he  could  bring  it  to  the 
4  MauU  4*   point  that  the  testator  by  the  word  heirs  meant,  1st,  2d,  3d,  and 
S.  362,         other  sons,  there  he  would  change  the  words  of  the  will;  but  in 
where  Lord  ^^  ^j^^g^  before  him  he  thought  the  word  heirs  was  the  very  thing 
Ellenbo'     .  meant. — Suppose,  said  his  Lordship,  William  had  had  a  son, 
^JA.^      which  son  had 'had  a  son  and  died,  leaving  Sir  William  the  tes- 
liord  ihuT'  tator,  the  eldest  son  of  the  son  would  have  been  heir:  if  there 
aw  $  tnfer-   j^^^  been  a  title,  he  would  have  taken  it ;  but  the  estate,  if  the 
rule  well       words  had  been  words  of  purchase,*  must  have  gone  to  the  se- 
and  ihartly  <^°^  ^^  i  ^^^  devise  to  the  first  son  being  a  lapsed  devise,  like 
laid  dawn.    ^^^  ^**®  ^^  Warner  d.  White  v.  White ;  but  Sir  William  Morgan 
Vide  ibid. '    meant  the  estate  tq  go  to  whoever  should  be  heir. 
219  in  note.     '  The  Chancellor  thought  the  argument  immaterial,  that  the  tes- 
tator meant  the  first  estate  to  be  an  estate  for  life.     He  took  it. 
Ibid.  220.      that  in  all  cases  the  testator  did  mean  sa.     He  rested  it  upon  what 
the  testator  meant  afterwards ;  if  he  meant  that  every  other  per- 
son who  should  be  heir  should  take,  he  then  meant,  what  the  law 
would  not  suffer  him  to  give,  or  the  heir  to  take  as  a  purchaser. — 
His  Lordship  said,  that  in  conversing  with  a  great  authority,  be 
asked,  what  would  become,  in  the  case  stated,  of  the  granoson; 
that  the  answer  was,  he  should  take  as  heir.     Lord  Thurlow  ob- 
served, he  knew  he  might ;  but  then  he  must  take  by  descent. 
All  possible  heirs,  he  said,  must  take  as  heirs,  and  not  as  pur- 
[  196  ]        chasers;  that  in  all  cases  where  the  limitation  is  of  an  estate  of 
freehold  to  a  man,  and  afterwards  to  his  heirs,  &c.  (whether  gene- 
ral or  special)  so  as  to  give  it  to  the  heirs  as  a  denomination  or 
class,  the  heirs  shall  be  in  by  descent,  and  not  by  purchase.     And 
that  the  case  stated  by  Anderson  in  Shelley's  case,  of  a  limitation 
Ibid.  221.      to  the  use  of  •/?.  for  life,  remainder  to  the  use  of  his  heirs,  and  of 
their  heirs  female,  was  only  one  to  the  contrary,  and  in  that  case, 
the  word  heirs  must  be  a  description  of  the  persons,  in  order  to 
let  in  the  limitation  to  the  heirs  female. 

Now,  if  the  inference  I  have  drawn  from  the  very  operative 
tendency  of  the  law  to  hereditary  descent,  in  its  mode  of  ap- 
proaching it,  where,  the  requisite  ground  for  its  perfect  accom- 
plishment is  wanting,  be  just;  if  from  such  premises,  unopposed 
by  any  single  repugnant  decision  or  judicial  opinion,  the  conclu- 
sion that  the  capacity  of  an  heir  to  take  the  inheritance  by  pur- 
chase, so  as  to  transmit  it  through  the  same  line  as  by  descent,  is 
confined  to  those  cases  only  where  the  ancestor  takes  no  estate  of 
freehold,  be  suflSciently  founded,  Lord  Thurlow 's  doctrine  em- 


•  Words  of  purchase  here,  Lord  Thurlow  evidently  meant,  in  the  sense  of  a  limi- 
tation to  first  and  other  sons  of  William  successively  in  tail  male,  in  which  case,  the 
devise  of  the  first  son  being  lapsed  by  his  death  in  the  testator^s  life-time,  that  to  the 
second  sod  must  have  taken  place,  in  exclusion  of  the  issue  male  of  the  6rst  son  ac- 
cording to  the  case  referred  to.  I  have  here  stated  the  Chancellor  as  speaking  of  the 
death  of  a  first  son  of  William  in  the  life-time  of  Sir  William  the  testator,  which, 
doubtless  must  have  been  the  intended  expression  ;  though  the  printed  report  referred 
to  says  life-time  of  William  (who  was  the  first  taker)  instead  of  Sir  William  (who  was 
the  testator.) — Nate  by  Mr.  Fearne. 
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braces  the  subject  to  the  full  extent  of  his  expression.  For  then^ 
wherever  the  ancestor  takes  the  freehold,  the  inheritance  will  not 
go  to  all  the  heirs,  &c.  in  the  course  of  inheritable  succession,  un- 
less by  an  actual  descent.  And  consequently,  if  after  the  first 
taker,  it  is  to  go  to  every  person  who  can  claim  as  heir  to  him, 
the  intended  succession  can  only  be  effectuated  by  taking  the 
words  heirs,  &c.  as  words  of  limitation.  If  after  him  all  heirs, 
&c.  .are  to  take  as  such,  that  is,  as  answering  that  description, 
they  €an  only  take  by  descent.  If  the  law  will  not  admit  of  all 
possible  heirs,  &c.  taking  the  inheritance,  after  i(s  inception  by  a 
freehold  in  the  ancestor,  otherwise  than  by  descent,  it  follows, 
that  wherever  the  limitation  to  the  heirs,  &c.  after  a  freehold  to 
the  ancestor,  is  admitted  to  reach  the  whole  denomination  or 
class  of  heirs  described,  they  must  take  by  descent  and  not  by 
purchase. 

Indeed,  if  we  consider  the  freehold,  what  it  in  truth  is,  a  portion 
of  the  inheritance ;  the  rule  says  no  more  than,  that  you  shall  not 
apportion  and  divide  the  inheritance,  between  the  ancestor  and  a 
line  of  successors,  claiming  under  a  denomination  belonging  to 
them  only  as  his  representatives  to  an  inheritable  estate  derived 
from  or  under  hiqi. 

This  delineation  of  the  rule,  eomprehends  two  discriminating  [  197  ] 
lines,  whose  concurrence  seems  to  decide  its  application ;  the  one 
is,  that  the  person  to  claim  the  inheritance  after  the  ancestor  is  to 
claim  as  heir,  &c.  thatis,  eo  nomine  and  under  that  description, 
whoever  such  person  maybe;  and  the  nether,  that  the  effect  of 
the  limitation  is  not  confined  to  the  person  so  first  claiming,  or 
his  representatives,  as  such,  of  any  description;  but  directed 
equally  through  all  other  persons  successively  answering  the  same 
relative  description  of  heirship  general  or  special,.to  the  ancestor 
referred  to;  and  Entitling  them  eonomine^ot  in  that  character 
only.  It  is  evident,  that  the  first  branch  of  this  distinction  will 
exclude  all  those  cases  where  the  words  heirs  of  the  body,  &a 
are,  by  other  words  of  reference  or  qualification,  explained  or 
restrained  to  the  sense  of  first  and  other  sons,  &c.  as  in  Waker 
V.  Snow. — Lisle  v^  Gray,  and  others  of  that  description ;  equally 
with  the  cases  of  marriage  articles  and  executory  trusts,  wherein 
a  similar  construction  has  prevailed  \  as  well  as  all  those  wherein, 
on  account  of  words  subjoined,  the  persons  to  take  cannot  take 
as  heirs  or  by  virtue  of  that  description,  by  reason  of  the  distri- 
butive direction  amongst  several  not  constituting  an  heir,joras 
tenants  ii\  common,  or  in  some  other  mode  irreconcileable  with 
the  course  of  a  descent,  as  in  Doe  d.  Long  v.  Laming,  and  others 
of  that  sort;  together  with  those  where  the  description  is  directed 
to  a  presumptive  heir  in  the  life-time  of  the  ancestor,  as  in  <^  Bur- 
chett  V,  Durdant,"  and  others  of  that  class.  Whilst  the  latter 
branch  of  the  distinction,  excludes  all  those  cases,  wherein  the 
import  of  the  words  heir,  &c.  in  the  singular  number,  is,  by 
annexed  words  of  limitation,  confined  to  the  first,  next,  or  one 
individual  heir,  &c.  and  his  heirs,  &c.  or  to  such  heir,  &c.  for  life : 
as  in  Cheek  v.  Day,  Archer's  case.  White  v.  Collins,  and  others  of 
like  complexion ;  as  well  as  those  where  the  words  of  limitation 
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superadded  to  the  words  heirs,  &c.  denote  a  different  species  of 
heirs  from  that  described  by.  the  first  words ;  as  in  the  case  put 
by  Anderson  in  Shelley's  case.  At  the  same  timefthat  it  admits 
all  those  cases,  where,  tiiough  the  testator  uiserts  trustees  to  sup- 
port contingent  remainders,  as  in  Papilion  v.  Voice,  Coolson  v. 

[  198  ]  Coulson,  Sayer  v.  Masterman,  Wright  t;.  Pearson,  Perrinv.  Biake, 
Hodgson  &  Ux.  V.  Ambrose,  and  Jones  v.  Morgan,  or  even  pro« 
ceeds  to  impose  restriction  against  alienation,  as  in  Lieonard  v* 
£arl  of  Sussex  (supposing  it  had  been  an  estate  executed,)  Perrin 
p.  Blake,  and  Thong  v.  Bedford,  or  to  restrain  the  successive  heirs, 
&c*  to  estates  for  life,  as  in  Hayes  d.  Foorde  tu  Foorde ;  yet  be 
does  not  fix  on  or  stop  at  any  particular  heir,  &c.  and  his  heirs, 
&c.  nor  point  at  a  strict  settlement,  on  first  and  other  sons;  but 
appears  to  have  the  whole  line  of  heirs,  &c.  equally  in  the  extent 
of  his  contemplation ;  and  only  attempts  to  restrain  the  interests 
or  powers  of  the  first  taker,  or  any  of  his  heirs,  to  limits,  by  law 
incompatible  with  the  directed  and  intended  succession  through 
the  whole  class  of  heirs,  &c. — A  detailed  application  of  this  dis- 
tinction, to  all  the  particular  cases  would  be  too  prolix  for  this 
]^ce.  I  shall,  therefore,  leave  it  to  the  industry  of  the  reader; 
who,  if  sufficiently  interested  to  make  the  experiment,  will,  I  am 
confident,  find  ample  recompense  for  his  pains,  in  the  success 
of  it. 

The  above  distinction  agrees  in  efiect  with,  and  brings  us  to  the 
same  conclusion,  in  respect  to  the  application  of  the  rule,  as  the 
principles  laid  down  in  more  general  term's  by  Mr.  Hargrave;  a 
concurrence  to  which  that  gentleman  alludes,  when,  be  says  (in 

1  HargLaw  the  observations  above  referred  to)  that  his  notions,  about  the  rule 

Tracts,  556.  in  question,  substantially  appear  in  great  measure  to  accord  with 
those  attributed  to  a  living  judge  of  equity  of  the  first  rank  and 
distinction.  That  at  least,  it*  might  be  collected  from  the  printed 
report  of  his  judgment  Jn  the  great  case  of  JOnes  v.  Morgan,  in  its 
latter  stage,  that  his.gQ,neral  impressions  of  the  rule  were  not 
nnsimilar  to  tbpse,  ,which  it  was  his  (Mr.  Hargrave's)  intention  to 
state  and  in^st  upoii  in  a  more  particular  manner. 

Mr.  Hargi^ve's  observation,  that  where  it  is  once  settled  that 
the  donor  or  testator  applied  the  words  intentionally  to  comprise 
the  whole  line  of  heirs  to  the  tenant  for  life,  the  rule  must  apply 
of  course,  supposes  the  concurrence  of  those  lines  of  distinction, 
which  are  contained  in  Lord  Thurlow's  positions,  to  ^xist  in  the 
case  falling  jtinder  that  predicament.  But  a  direct  application  of 
those  lines  themselves  seems  to  afford  us  a  fair  medium  for  set- 
tling thQ*  testator's  presumable  intention,  in  his  use  of  the  words 

[  199  ]  heirs,  &c.;  and  to  reduce  the  inquiry,  respecting  the  admission  of 
the  rule,  to  two  simple  questions;  viz.  Is  the  limitation  to  the 
heirs,  &c.  so  calculated  and  directed,  that  the  person  claiming 
under  it  must  entitle  himself  merely  under  the  description  of  heir 
of  the  species  denoted  by  the  words  in  their  technical  sense:  And 
if  so,  is  there  any  thing  to  restrain  the  same  words  from  equally 
extending  to,  and  comprehending  all  other  persons  successively^ 
answering  the  same  descriptions,  or  from  entitling  them  alike 
under  it,  and  eo  nomine  only?    A  negative  answer  to  either 
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brandi  of  this  inquiry  seems  to  exclude  the  application  of  the 
rule;  whilst  an  affirmativ^e  one  to  both,  will,  according  to  the 
grounds  I  have  been  endeavouring  to  explain,  bring  the  case 
directly  within  it. 

And  if  such  an  affirniative  resolution  of  this  inquiry,  be  allowed 
(as  I  think  it  fairly  may)  a  sufficient  criterion  of  the  testator's 
intention  to  comprise  the  whole  line  of  heirs,  &c.  of  the  first  taker; 
tbenfit  affords  us  that  answer  to  the  previous  question  referred  to 
by  Mr.  Hargrave,  which  immediately  opens  the  door  to  the  rule, 
upon  the  principles  laid  down  by  that  gentleman. 

Under  such  a  coincidence  of  authorities,  bearing  to  the  same 
conclusion,  we  might,  perhaps,  be  justified  in  referring  the  applir 
cation  of  the  rule  in  Shelley's  case  to  the  test  of  the  inquiry  I  have 
stated;  without  further  solicitude  about  the  testator^s  possible  or 
problematical  intention ;  which  those'  who  have  been  most  con*- 
versant  in  preparing  or  settling  wills,  too  well  know  is  frequently 
inexplicable  by  a  testator  himself,  even  on  points  not  in  the  least 
implicated  withtechnical  learning;  but,  upon  technical  questions, 
such  as  that  respecting  the  rule*  in  Shelley's  case,  how  are  we  to 
ascribe  any  intention  at  all  to  the  testator,  that  such  a  rule  should 
be  rejected  or  admitted?    Can  a  testator  be  supposed  to  entertain  Vide  tupra^ 
any  meaning  in  regard  to  a  rule  to  which  he  is  a  perfect  stranger?  140,  nole  in 
A  subject  which  never  entered,  or  could  enter  his  contemplation ;  margin. 
a  point  of  which  he  never  had  any  conception  or  idea  at  all? 

The  question  in  its  true  shape  is,  whether  the  dispositions 
which  the  testator  appears  to  have  intended  are  incompatible  or 
not,  with  the  admission  of  the  rule.  And  the  resolution  of  this 
question,  if  left  to  the  result  of  that  inquiry^  to  which  I  have  en-  [  200  ] 
deavoured  to  refer  the  admission  or  exclusion  of  the  rule  in  Shel- 
ley's case,  will  never,  I  believe,  be  found  much  at  variance,  with 
the  presumable  scope  of  the  testator's  general  intention ;  notwith- 
standing his  having,  in  expression,  confined  the  first  taker  to  an 
estate  for  life. 

If  the  testator  meant,  according  to  the  terms  of  the  proposition, 
that  the  person  who  should  take  after  the  tenant  for  life,  should 
be  any  person  indiscriminately  answering  the  description  of  heir, 
&C.  of  such  first  taker,  and  entitled  only  in  respect  of  such  de- 
scription; and  that  all  other  persons  successively  succeeding  to 
the  same  description  should  ea  nomine^  and  by  virtue  only  of 
such  relation  to  the  ancestor,  equally  succeed  to  the  estate;  it  foU 
lows,  that,  he  could  not  have  any  particular  object  of  attention 
among  all  this  unknown  class  of  successors;  much  less  any  pre- 
ference of  any  one  of  them,  to  that  stock  or  source  from  which 
his  bounty  reaches  them,  only  by  emanation  as  it  were. 

The  disposition,  in  its  progress  to  heirs,  &c.  at  large,  is  only  a 
modified  extension  of  the  gift  to  the  ancestor;  the  immediate  and 
sole  known  object  of  the  testator's  favour,  in  relation  to  whom 
alone  the  eventual  ulterior  takers  can  bring  themselves  within  the 
track  of  his  notice :  What  ground  have  we  then  to  ascribe  to 
the  testator  any  impulse  of  distinction,  among  such  equally  unas- 
certained accessory  objects  of  his  view  ?  What  pretence  for  in- 
ferring any  such  preference  of  any  one  individual  of  them,  to  the 
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rest,  and  even  to  the  ancestor  himself,  as  to  intrust  that  one  with 
a  power  of  defeating  the  succession  to  all  the  rest,  whilst  it  is 
denied  to  their  common  ancestor? 

Unless  we  have  some  apparent  grounds  for  presuming  a  dis- 
tinction in  the  testator's  mind,  between  the  person  first  happen- 
ing to  answer  the  general  description,  and  any  one  succeeding  to 
the  same  place ;  it  is  fair  to  suppose  the  testator  meant,  that  the 
succession  should  go  equally  secured  to  the  whole  descript  line  of 
takers,  under  one  and  the  same  general  reference  to  the  same 
ancestor.  But  this  meaning  would  be  as  substantially  violated, 
by  investing  the* first  fortuitous  heirj  with  the  power  of  defeating 
[  201  ]  the  succession  to  the  whole  sequel  train,  as  by  investing  the  an- 
cestor himself  with  such  power ;  except  that  the  first  heir  himself 
would,  in  the  latter  case,  be  equally  subjected  to  it  with  all  the 
rest.  And  why  not,  if  the  testator  has  not  distinguished  that  first 
from  the  rest,  nor  of  consequence  preferred  him  to  the  ancestor? 

The  law  imposes  the  dilemma  of  committing  such  power  either 
to  the  ancestor  or  his  next  heir:  will  any  reasonable  inference  of 
the  testator's  intention  in  the  matter,  induce  the  preference  of  an 
unknown  derivative  character,  accidentally  meeting  the  terms  of 
a  general  description,  to  the  original  attractive  object,  the  ground- 
work of  the  testator's  bounty,  and  to  which  the  attendant  relative 
designations  seem  mere  appendages  ?  If  not,  there  is  no  more 
apparent  violence  offered-  to  the  testator's  presumable  intention, 
by  vesting  the  inheritance  in^  tbeancestor,  than  in  his  first  heir, 
wherever  that  heir  is  not  distinguished  from  the  rest,  but  all  heirs 
of  the  description  used  appear  to  be  equally  in  his  contemplation. 

(^)  After  all,  we  are  constrained  to  admit,  that  whatever  have 
been,  or  may  be  the  attempts  to  reduce  the  rule  in  Sheliey's  case, 

(g)  With  this  paragraph,  Mr.  Fearne  closes  his  elaborate  discussion  of  the  rule  in 
Shelley's  case ;  the  editor  submits,  that  none  of  the  positions  in  it  have  been  shaken ; 

and  that  several  of  them  have  been  confirmed  by  subsequent  cases. 
Vide  t)0e  I.  His  position  in  page  33,  that "  the  possibility  of  the  freehold's  deter- 

d,  James  mining  in  the  life  of  the  ancestor  who  takes  it,  does  not  keep  the  subse- 

V.  Hallett^  quent  limiiation  to  his  heirs  from  vesting  in  himself,"  receives  some  con- 
1  Matde  ^  firmation  from  the  opinion  of  the  Master  of  the  Rolls  in  Curtis  v.  Price, 
Sehoyuy  124.     12  Ves.  jun.  89. 

Vide  the  11.  (lis  inference,  in  page  66,  from  Lord  King's  decision  in  Lady 

cases  cited  Jones  v.  Lord  say  and  Seie,  and  Lord  Hardwicke's  determination  in 
in  italics  Roberts  v.  Dixwell,  that  '^  a  trust  for  a  woman's  separate  use  will  co- 

supray  52,  alesce  with  a  subsequent  trust  for  the  heirs  of  her  body,  so  as  to  bring  it 

54,  in  mar-  within  the  rule  in  Shelley's  case,"  has  been  indirectly  sanctioned  by  the 
gin,  opinion  of  the  late  Lord  Alvaoley,  in  Buroaby  o.  GrifiiD,  3  Ves.  jun. 

v^  266,  and  by  the  series  of  cases  ending  with  Witts  v,  Dawkins,  12  Ves. 

jun.  501,  (where  the  principal  of  them  are  cited,)  by  which  it  appears  to  be  settled, 
that,  except  in  particular  cases,  a  married  woman  may  dispose,  by  anticipation,  of 

her  separate  income,  whether  derived  to  her  from  real  or  personal  estate. 
Vide  the  111.  The  doubt  expressed  by  him,  in  page  136,  of  the  propriety  of 

cases  died  Lord  Hardwicke's  decision  in  Bagshaw  v,  Spencer,  is  justified  by  the 
in  italics  decision  in  Brydges  v,  Brydges,  3  Ves.  jun.  120.     In  that  oase,  W. 

supra^  125,  Brydges  devised  his  estates  unto  and  to  the  ase  of  Edmund,  Francis, 
126, 128,  and  Kempe  Brydges,  and  their  heirs,  in  trust,  ta  apply  the  rents  in  the 
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to  OBe  iadidputable  line  of  application,  in  testamentary  disposi- 
tions} it  will  ever  remain  impossible  to  deliver  the  subject  from 

payment  of  debts  and  legacies ;  and,  after  the  payment  of  them,  to  the     180, 138, 
use  of  Edmund  Brydges  and  his  heirs,  to  the  uses  thereinafter  men-    140  in  mar- 
tioned,  (that  is  to  say,)  to  the  use  of  his  the  testator's  grandson,  Fran-    gin» 
eis  William  Thomas  Brydges,  during  his  life,  and  after  his  decease, 
to  the  use  of  the  heirs  male  of  his  body  lawfully  issuing,  with  remainders  over.    The 
Master  of  the  Rolls,  in  pronouncing  his  decree,  said,  **  There  was  no  argument  against 
the  estate  tail  of  Frauds  William  Thomas  Brydges ;  and  after  the  case  of  Bale  or 
Baile  v.  Coleman,  notwithstanding  what  was  said  in  Bagshaw  e.  Spencer,  there  was 
no  doubt  that  he  was  tenant  in  tail  in  equity.    No  trustees  are  interposed ;  and  Lord 
Hardwicke  relied  much  upon  the  interposition  of  trustees ;  which  is  not  perfectly  ac^ 
quiesced  in,  and  in  which  I  don't  acquiesce,  for  I  think  now  the  same  words  that 
create  an  entail  in  a  legal  estate,  will,  if  applied  to  an  equitable  estate,  create  an  estate 
tail  in  that*' 

IV.  His  position  in  page  148,  that  "  the  rule  does  not  extend  to  those  cases,  where 
the  words  *  heirs  of  the  body,'  &c.  are  by  other  words  of  reference  or  qualification, 
explained  or  restrained  to  the  sense  of  *  first  and  other  sons,  &c.' "  as  in  the  cases 
cited  by  him  of  Waker  v.  Snow,  Lisle  e.  Gray,  and  others  of  that  description,  is  con- 
firmed by  the  judgment  of  the  Court  of  King's  Bench  in  Goodright  on 

the  demise  of  Sweet  e.  Herring,  1  East,  264.     In  that  ca^e,  a  devise    Et  wde^ 
to  J.,  for  life  was  followed  by  a  devise, "  to  the  heirs  male  of  the  body    stipra,  153, 
of  ^.  to  be  begotten  severally  and  successively  and  in  remainder  one     154,  the 
after  another,  as  they  and  every  of  them  should  be  in  seniority  of  age    casta  cited 
and  priority  of  birth,  the  elder  of  such  sons  and  the  heirs  male  of    in  italics 
his  body  lawfully  issuing,  being  always  to  be  preferred,  and  to  take    in   the   mat' 
before  Uie  younger  of  such  son  and  sons,  and  the  heirs  male  of  his    gin, 
and  their  body  and  bodies."    The  Judges  were  unanimously^  of  opin- 
ion, that  the  words  <*  heirs  male  of  the  body  of  A."  were  explained,  by  the  subsequent 
part  of  the  devise,  to  mean  the  first  and  other  sons  of  A.,  and  that  the  devises,  there- 
fore, gave  a  life  estate  to  A,  with  remainder  to  his  sons  successively  in  tail  male. 

V.  On  the  other  hand, — his  general  position  in  page  155,  (which  seems  to  express 
the  ultimate  tendency  of  all  his  observations,)  *<  that  the  words,  heirs  of  the  body, 
standing  clear  of  any  words  of  limitation,  perfectly  independent  and  unexplained,  and 
preceded  by  a  limitation  of  the  legal  freehold  to  the  ancestor  in  the  same  will,  confers 
on  the  ancestor  an  estate  tail,"  has  been  confirmed  by  a  numerous  list 

of  judicial  determinations.     Among  them,  the  cases  of  Doe  d.  Bland-  JBf  vide  the 

ford  e.  Applin,  4  Durn.  &  East,  82;  Doe  d.  Candler  v.  Smith,  7  cases  cited  in 

Durn.  &  East,  531 ;  Doe  d.  Cock  e.  Cooper,  1  East,  229,  and  Pier-  italics  supra^ 

son  e.  Vickers,  5  East,  548,  deserve  particular  mention,  as  in  all  of  159,  163, 

them  there  were  strong  expressions  indicating  the  testator's  intention  168, 178, 

that  the  estate  should  go  in  a  course  of  devolution  inconsistent  with  the  181,  194,   in 

ancestor's  taking  an  estate  of  inheritance.    In  Doe  d.  Blandford  e.  Ap-  margin^   and 

plin,  and  Doe  d.  Cock  e.  Cooper,  the  devise  was  to  the  *<  issue,"  not  particularly 

to  the  "  heirs  of  the  body  "  of  the  ancestor ;  but  this  circumstance  Roe  d.  Thong 

rather  strengthens  than  weakens  the  conclusion  to  be  drawn  from  those  v.  Bedford^ 

cases  in  support  of  Mr.  Feame's  position,  as  it  is  admitted  that  the  word  4  JNT.  4*  ^* 

**  issue"  does  not  bend  so  easily  to  the  rule  in  Shelley's  case  as  the  862,  supra, 

words  "  heirs  of  the  body."  1 94^.     Vide 

VI.  His  doctrine,  in  page,  181,  on  the  application  of  the  rule  in  Shel-  also  Doe  d. 
ley's  case  to  those  devises,  where  words  of  inheritance  are  ingrafled  on  Cole  «.  GM" 
a  limitation  to  the  heirs  of  the  body  of  the  devisee  for  life,  is  confirm-  smithy  7 

ed  by  the  decision  in  Deon  on  the  demise  of  Webb  «.  Puckey,  5  Durn.     Tavni.  909. 
de  East,  299,  in  which,  <m  a  devise  **  to  A.  for  life,  and  afier  his  de- 

19 
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that  difficulty,  which  in  some  instances,  must  leave  ourcoDclu* 
[  204  ]       sions  a*float,  respecting  the  existence  of  those  premises,  on  which 

cease,  to  the  issue  of  his  body  and  the  heirs  of  such  issue  for  ever,  and  for  want  of  such 
issue  to  B.,"  the  Court  of  King's  Bench  seems  to  have  been  of  opinion  that  A.  took  an 
estate  tail.  

It  may  not  be  improper,  in  this  place,  to  observe,  that  the  argument  for  the  ances- 
tor's taking  an  estate  tail  in  devises  to  which  the  application  of  the  rule  in  Shelley's 
case  is  doubtful,  is  considerably  assisted  by  the  doctrine  of  approximatioD,  or  as  it  is 
generally  called,  the  gy  pres  doctrine,  which  the  courts,  in  their  construciion  of  wills, 
have  long  adopted,  and,  in  some  decisions,  have  carried  very  far. 

The  cases,  in  )vhich  this  doctrine  has  been  received,  have  arisen  on  devises,  in  which 
the  testator  has  expressed  himself  in  terms  which  have  been  thought  by  the  courts  to 
contain  a  clear  indication  of  his  intention  that  the  devisee  and  his  issue  should  take  the 
lands,  and  an  intimation  of  the  mode  in  which  he  intended  the  issue  should  take  them ; 
and  his  language  in  respect  to  the  mode  of  the  issue's  taking  them,  has  been  thought 
by  the  courts  to  be  such,  as  construed  literally,  imported  limitations  contrary  to  law. 
In  construing  these  devises,  the  courts  have  considered  that  the  testator's  primary  ob» 
ject  was,  that  the  issue  of  the  devisee  should  take  the  land,  and  that  the  mode  in  which 
the  issue  should  take  it  was  the  testator's  secondary  object :  or,  as  it  has  been  usually 

expressed,  that  the  former  was  his  general,  and  the  latter  his  particular 
Vide  Leake  intention.  Then,  in  conformity  to  their  uniform  practice  of  effecting 
V,  RobiruoUy  the  testator's  intention  as  far  as  possible,  they  have  thought  themselves 
2  Meriv.  required  to  adopt  that  construction  of  the  devise,  which,  by  including 

863.  888-9.        the  issue  of  the  devisee,  satisfied  the  testator's  general  intuition  that  the 

issue  should  take;  but  which, at  the  same  time,  by  raising  for  the  issue 
estates  di%rent  from  those,  which  the  testator  appeared  to  have  intended  them,  sacri- 
ficed, to  that  extent,  his  particular  intention. 

Thus,  where  the  testator  has  devised  lands  to  a  person  and  his  issue,  See  §  584- 
and  has  appeared  to  intend  that  all  the  devisee's  issue  should  take  the  5. 
lands,  and,  at  the  same  time,  has  appeared  ^  intend  to  devise  estates  by 
purchase  to  the  children  of  unborn  children  of  the  devisee,  the  courts  have  considered 
such  limitations  contrary  to  law :  but,  as  the  will  has  appeared  to  them  to  show  an  in- 
tention that  the  issue  should  take,  and  this  intention  could  be  effected  by  the  issue's 
taking  derivatively  through  the  ancestor,  the  courts,  rather  than  the  testator's  intention 
should  absolutely  fail  of  efiect,  have  put  such  a  construction  on  the  devises,  as  vested 
the  inheritance  in  the  ancestor  himself.  Such  a  construction  brings  all  the  parties  in- 
tended to  be  benefitted  by  the  testator  within  the  operation  of  the  devise,  and  thus  satis- 
fies the  testator's  general  intention ;  but,  in  respect  to  the  mode  in  which  the  testator 
would  be  thought,  by  the  literal  meaning  of  his  language,  to  intend  they  should  take, 
this  is  materially  varied,  and  thus  his  particular  indention  is  sacrificed. 

One  of  the  earliest  cases,  in  which  this  mode  of  construction  was  adopted,  ia  that  of 
Humbertson  v.  Humbertson,  1  P.  W.  332;  where  land  was  devised  to  trustees,  in 
trust,  to  convey  it  to  A.  for  life,  and  so  to  the  first  son  in  perpetual  succession.  It 
was  held  that  the  limitation  to  the  unborn  sons  of  A.  for  their  lives,  with  remainders 
over  to  their  sons,  were,  strictly  speaking,  a  perpetuity ;  but,  to  give  the  testator's  in- 
tention efiect,  as  far  as  it  could  be  complied  with  by  law.  Lord  Chancellor  Cowper 
directed  life  estates  to  be  limited  to  such  sons  of  A.  as  were  in  being  at  the  testator's 
decease,  and  estates  tail  to  be-  limited  to  such  of  A.'s  sons  as  were  bom  afler  his  de- 
cease.— In  the  same  manner,  in  the  case  of  Chapman  d.  Oliver  v.  Brown,  3  Bur.  1626, 
where  the  testator  devised  to  the  second  son  of  his  brother  Reginald,  (he  having  at  the 
testator's  decease,  bat  one  son,)  for  his  life,  and  afler  his  decease,  to  the  first  son  of 
that  second  son,  and  the  heirs  male  of  the  body  of  such  second  son,  the  court  held  the 
second  son  took  an  estate  in  tail  male.— The  case  of  Nicholl  v.  NichoU,  2  Sir  W, 
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the  application  is  made  to  depend,  viz.  the  testator's  intent  equally 

to  include  the  whole  line  or  denomination  of  heirs  expressed.       [  205  ] 

Black.  115^,  followed.     Th^re,  the  testator  devised  his  real  estates  to  the  second  son 
of  W.  NichoH,  (who  had  then  no  son,)  for  his  life,  and  after  his  death,  or  in  case 
he  should  inherit  his  paternal  estate  by  the  death  of  his  brother,  to  his  second  son 
lawfully  to  be  begotten,  and  his  heirs  male;  remainder  to  the  third  and  other  subse- 
quently bora  sons  o£  W.  Nicholl,  severally  and  successively,  according  to  their  respec- 
tive seniorities,  in  tail  male ;  remainder  to  the  sons  of  W.  Nicholl  of  Tredonoch,  seve- 
rally and  successively  in  tail  male;  and  for  default  of  such  issue,  to  John  Nicholl  the 
plaintiff  in  the  cause,  and  his  heirs  for  ever.     William  Nicholl  had  no  son  living  at  the 
time  of  the  testator's  death ;  a  suit  was  instituted  in  the  Court  of  Chancery  on  the  testa- 
tor's will,  and  the  court  made  a  case  upon  it  for  the  opinion  of  the  Judges  of  the  Com- 
mon Pleas.     The  question  put  to  them  was,  "  Whether  John  Nicholl  the  plaintiff  was 
entitled  to  any  estate  in  possession  under  the  will  of  the  testator ;  and,  if  not  entitled, 
then,  what  estate  would  the  second  son  of  W.  Nicholl  the  defendant  take  in  the  real 
estate  of  the  testator  t**     The  Judges  certified  their  opinion,  that  the  estate  should  vest 
in  the  second  son  of  W.  Nicholl  by  way  of  executory  devise,  and,  in  the  meantime, 
descend  on  the  heir  of  the  devisor;  and  that,  in  order  to  effectuate  the  general  intent 
of  the  testator,  such  second  son  should  take  an  estate  to  him  and  the  heirs  male  of  his 
body,  determinable  cm  the  accession  of  the  paternal  estate."     The  editor  has  compared 
Sir  William  Blackstone's  report  of  this  case  with  the  original  certificate  of  the  Jiidges, 
and  found  them  correspond. — The  next  case  was,  that  of  Hopkins  v.  Hopkins,  Cases 
in  Equity,  temp.  Talbot,  44.  1  Atk.  580.  Co.  Litt.  17th  ed.  271.  b.  n.  1. 
VII.  2.     In  this  case,  afier  prior  devises  to  Samuel  Hopkins  (x)  fbr  his    {x)Whov>aM 
life,  remainder  to  his  sons  successively  in  tail,  the  testator,  in  case  his    the  eldest 
cousin  John  Hopkins  should  have  any  other  son  or  sons  of  his  body,  de«    son  of  John 
vised  ^^  in  trust  for  all  and  every  such  other  son  or  sons  respectively  and    Hopkins^ 
successively  fbr  their  respective  lives ;  with  like  remainders  to  their  seve-    and  died  9, 
ral  sons  successively  and  respectively,  as  were  thereinbefore  limited  to    p,  in  the 
the  issue  male  of  the  said  Samuel."     Afler  the  testator's  decease,  John     testator^i 
Hopkins  had  a  son.     The  case  came  before  the  court  at  three  different     lifetime, 
times,  in  1784, 1738,  and  1754,  and  on  each  of  these  occasions  it  seems 
to  have  been  assumed  that  the  second  son  of  John  Hopkins  took  an  estate     -r^.^ 
tail.— The  case  of  Robinson  v.  Hardcastle,  2  Term  Rep.  241,  880,  and     Ij^  ^^^' 
781.  2  Brown's  Cha.  Ca.  22,  844,  and  Pitt  v.  Jackson,  2  Brown's  Cha.     ^^^^^g'^ 
Ca.  61 ,  then  followed.  In  all  of  them  the  py  pres  doctrine  was  admitted :        ^  ^^  .?^' 
but  the  last  of  them  deserves  particular  attention.     In  all  the  other  cases,    ?"''  ?'  ^    * 
the  ancestor's  having  an  estate  tail  so  far  quadrated  with  the  estate  in-      Lj'd  • ' 
tended  by  the  testcrtor  for  the  issue,  that,  though  by  the  admission  of  the    ^        w'  d 
py  pres  doctrine,  the  quality  of  the  estates  taken  by  the  issue  would  be    ^y  '    .      * 
diflferent  from  the  quality  of  the  estates  to  which  they  would  have  been  en-     o  oa  ' 

titled,  if,  in  conformity  with  the  literal  meaning  of  the  testator's  language, 
they  had  taken  estates  by  purchase,  still  it  would  not  vary  the  course  or  order  of  the  devo- 
lution of  the  land;  but,  in  the  case  of  Pitt  o.  Jackson,  the  course  and  order  of  devolution  of 
the  land,  in  oonsequence  of  the  ancestor's  taking  an  estate  tail  under  the  py  pres  doc- 
trine would  be  essentially  different  from  that,  in  which  the  lands  would  have  moved, 
if  the  devise  bad  been  construed  according  to  its  literal  import.  Yet,  even  in  the  case 
of  Pitt  V.  Jackson,  the  court  thought  themselves  warranted  in  supporting  what  appeared 
to  be  the  general  object  of  the  testator  at  the  expense  of  his  particular  intention.— At 
first  view,  the  case  of  Griffith  e.  Harrison,  4  Dum.  &  East,  787,  may  seem  to  mili- 
tate against  the  doctrine  laid  down  in' the  cases  cited  before;  but,  on  examination,  it 
will  be  found  to  conform  to  them.  In  Griffith  v,  Harrison,  land  was  devised  by  the 
testator  to  his  wife  for  her  life,  and  afler  her  decease,  <<  to  such  child  or  children  of  the 
devisor  as  she  should  judge  most  proper  to  bequeath  the  same  to  by  her  will,  but  so 
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This  will  happen,  wherever  inconsistent  expressions  or  disposi- 
[  207  ]  tions  in  the  will,  suspend  the  militating  argument  of  intentioa, 
nearly  in  equilibrio.  But  sueh  cases,  I  think,  must  be  few,  in 
comparison  of  the  great  majority,  wherein  the  answer  to  that 
[  208  ]  inquiry  to  which  1  have  considered  the  application  of  the  rule 
immediately  referrible,  will  be  pretty  readily  and  satisfactorily 
decided.  And  if  so,  the  principles  afforded  us  by  the  several 
authorities  I  have  referred  to,  and  of  which  I  have  endeavoured 
to  show  the  general  convergency  into  one  common  focus  of  ope- 
ration, may  justly  be  allowed  to  have  furnished  us  with  some 
steady  lines  for  directing  the  application  of  the  rule  in  most  cases 
of  common  occurrence;  and  which  reduce  the  difficulty  to  little 

that  the  estate  should  not  be  divided,  but  transmitted  whole  and  entire  to  his  heirs." 
The  testator  left  five  children,  and  his  widow  devised  the  land  to  a  younger  son  for  his 
life,  remainder  to  trustees  to  preserve  contingent  remainders,  with  remainders  over  to 
bis  sons  successively  in  tail,  with  remainder  to  his  daughters  successively  in  tail ;  with 
similar  remainders  over  to  the  other  children  and  their  respective  issue.  The  will 
being  brought  into  the  Court  of  Chancery  for  their  cqpstruction,  the  court  sent  a  case 
to  the  King*8  Bench  for  the  opinion  of  the  Judges.  The  objection  to  the  execution  of 
the  power  was,  that  it  authorized  an  appointment  to  the<;hiidren  only,  and  consequently 
did  not  warrant  an  appointment  to  the  grandchildren.  The  Judges  were  divided  in 
opinion ;  Lord  Kenyon  and  Mr.  Justice  Grose  held  that  the  execution  of  the  power,  so 
far  as  it  affected  to  make  the  grandchildren  take  by  purchase,  was  void ;  but  that, 
though  it  did  not  takcefiect  in  the  manner  the  testator  intended,  yet  the  original  inten- 
tion ought  to  be  carried  into  execution  as  far  as  the  power  would  allow ;  and  that,  to 
accomplish  this,  the  children  themselves  should  be  considered  as  taking  in  tail  general. 
Mr.  Justice  Ashhurst  and  Mr.  Justice  Buller  considered  the  word  «<  children"  to  be 
synonymous  with  descendants;  but  still  thought  the  will  authorized  the  wife  to  ap- 
point estates  to  the  children  for  their  lives  only ;  and  that,  subject  to  their  ]A£e  estates, 
the  inheritance  must  descend  on  the  eldest  son.  From  this  statement  it  is  equally  evi- 
dent that  the  opinion  given  by  Lord  Kenyon  and  Mr.  Justice  Grose  was  decidedly 
favourable  to  the  gy  pres  doctrine,  and  that  nothing  un&vourable  to  it  can  be  collected 
from  the  opinions  of  the  two  other  Judges ;  and  it  is  observable  that  Mr.  Justice  Bui- 
ler's  agreement  in  opinion  with  Lord  Kenyon  on  the  general  point  is  evident  from  the 
terms  of  approbation  with  which,  when  he  delivered  his  opinion  in  Robinson  v.  Hard- 
castle,  he  expressed  himself  on  Lord  Kenyon's  decision  in  Pitt  v,  Jackson. 

It  remains  to  be  observed — 1st,  That  Pitt «.  Jackson  is  admitted  to 
Vide  Mogg  have  carried  the  py  pre9  doctrine  to  the  utmost  verge  of  the  law ;  this  is 
V.  Mogg  1  the  remark  of  Lord  Kenyon  himself,  1  East,  461,  and  it  is  repeated  and 
Meriv.  666-  acquiesced  in  by  Lord  Bldon  in  Brudenell  v.  Elwes,  7  Ves.  jun.  863 ; 
67-80.  3dly,  That  the  pjf  pres  doctrine  is  not  applicable  to  the 

bequests  of  personal  estate,  Routledge  v.  Dorril,  2  Ves.     See  ^  784. 

jun.  357 ;  Sdly,  That  no  case  has  been  decided  in  which 
Vide  Brude-    it  has  been  applied  to  limitations  in  a  deed ;  this  is  observed  by  Lord 
ndl  V.  Elwe$    Eldon  in  Brudenell  o.  Elwes,  7  Ves.  jun.  800 ;  4thly,  Hiat  it  was 

1  EcLsty  443.  rejected  in  the  late  case  of  Seaward  o.  Willock^  5  East  108,  where  the 
Vide  Doe  d.  language  of  the  will  was  strongly  contended  to  afford  ground  for  its 
Beanv.HaU  acceptance;  and  5thly,  That  in  Brudnell  «.  Elwes,  7  Ves.  Jun.  800, 
ley,  8  T,  22.  Lord  Eldon  has  intimated  his  opinion,  <<  that,  in  the  py  free  doctrine, 
8  and  Leake  it  is  not  proper  to  go  one  step  further,  as  the  cases,  in  onier  to  serve  the 
9»  Rohifuony    general  intent  and  the  particular  intent,  have  destro3red  both."    It  seems 

2  Meriv.  to  follow  that  in  practice,  it  should  not  be  acted  upon  without  a  con- 
368.  888-0.     sideraUe  degree  of  consideration. 
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more  than  what  accidentally  attends,  and  must  attend,  the  appli- 
cation of  every  rnle  of  law  or  construction ;  upon  which  our  con- 
clusions will  occasionally  feel  some  sort  of  vibration,  between  the 
impulses  of  incongruent  circumstances,  of  which  the  preponder— 
ancy  is  scarcely  ascertainable. 

SECTION  THE  SIXTH.  [  809  ] 

See  Part    Further  Excepiion  from  the  Fourth  Class  qf  Con* 
11.  c.  X.  tingent  JRemainders. 

XL  XIII- 

XVL  Having  now  discharged  the  degree  of  attention  to 

the  much  agitated  rule  in  Shelley's  case ;  which,  I 
imagined,  would  be  neither  wholly  unexceptionable,  nor  useless, 
to  those  whose  concerns  interested  them  in  the  subjects  of  this 
treatise ;  I  shall  next  proceed  to  notice  the  second  class  of  cases, 
which  are  exceptions  to  the  last  of  the  four  descriptions  of  contin- 
gent remainders  above  given. 

VI.  1.  (a)  These  are  grounded  upon  that  respect  and  attention 
which  (within  certain  bounds,  and  where  it  contravenes  no  rule 
of  law)  is  paid  to  the  intent  of  a  testator,  wherever  it  can  be  col- 
lected from  any  particular  expressions  in  his  will.  I  mean  the  [  210  ] 
cases  wherein  a  limitation  in  a  devise  to  the  heir  special  of  a  per- 
son living,  has  been  adjudged  a  descriptio  personss^  or  sufficient 
designation  of  the  person  for  the  remainder  to  vest,  notwithstand- 
ing the  general  rule  that  nemo  est  hwres  viventis.  But  these 
cases  have  been,  either,  where  the  limitation  to  the  heir  special 
has  been  qualified  by  the  words  now  living,  or  some  other  cir- 
cumstances have  appeared  in  the  will,  to  manifest  the  testator's 
intention,  that  the  estate  should  vest 

As  where  ^.  devised  land  to  J.  S.  and  his  heirs,  during  the  life 
only  of  B,  upon  trust  to  permit  and  suffer  B.  during  his  life  to 
receive  the  profits,  he  committing  no  waste,  and  after  the  decease 
of  B.  then  to  the  heirs  male  of  the  body  of  JB.  now  living,  and  to  Burchett  v. 
such  other  heirs  male  or  female  as  he  thereafter  should  happen  to  Durdant. 


(a)  VI.  1.  First  description  of  the  second  class  of  cases  within  the  exception  ikom 
the  fourth  class  of  contingent  remainders, — where  a  limitation  in  a  devise  to  the  heir 
special  of  a  person  living,  has  been  adjudged  a  sufficient  designation  of  the  person  for 
Che  remainder  to  vest,  notwithstanding  the  general  rule,  nemo  est  hm*ts  rtvcn^t. 

The  word  **  heir,"  in  its  strict  technical  sense,  denotes  the  person,  on  whom,  at  the 
ancestor's  decease,  the  law  casts  the  inheritance.  As,  during  the  life  oflhe  ancestor,  the 
Ixeir  must  be  considered  as  a  person  either  not  in  being  or  not  ascertained,  it  should 
seem  to  follow,  that  a  limitation  to  the  heirs  of  a  person  in  existence,  if  it  have  the 
other  qualities  of  a  remainder,  must  be  a  contingent  refitiainder  of  that  description 
which  Mr.  Feame  includes  in  his  fourth  class.  But  sometimes  a  testator  who  devises 
to  the  heirs  of  a  person  in  existence,  shows,  by  other  expressions  in  the  will,  that  he 
uses  the  word  **  heirs  ^  in  a  popular  sense,  to  denote  the  individual  who,  at  the  time  of 
his  will,  is  the  apparent  or  presumptive  heir  of  a  particular  person.  When  such  an 
intention  is  disclosed,  the  law  will  construe  it  in  the  sense  intended  by  the  testator;  and 
the  words  being  thus  referred  to  a  person  both  in  being  and  ascertained,  the  limitation 
must  necessarily  be  taken  firom  the  class  in  question  of  contingent  remainders,  and 
confer  a  vested  remainder  on  the  individual  designated. 
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2  Ventr.311.  have  of  his  body ;  B.  had  issue  C.  a  son  then  living.  The  Court 
Carth.  154.  of  King's  Bench  adjudged  that  B.  took  a  trust  estate  for  life,  and 
2  Lev.  232.  that  the  remainder  in  tail  vested  in  C.  immediately,  and  was  noc 
Vide  2  Mer.  contingent ;  for  that  the  words  now  living  made  the  limitation  a 
282.  And  sufficient  designation  of  the  person ;  and  this  judgment  was  after- 
vide  supra,  wards  affirmed  in  the  House  of  Lords.  A  like  judgment  had  be- 
I^S-  fore  been  given  in  the  Court  of  King's  Bench  in  another  case  on 

T.  Jo.  99.     the  same  will,  on  the  very  same  points;  which  judgment  was 

1  Vent.  334.  reversed  in  the  Exchequer  Chamber,  and  that  reversal  again 

2  Lev.  282.  reversed  in  the  House  of  Lords,  as  appears  in  the  reports  cited  in 
Raym.  330.  ^j^^  margin.  It  is  to  be  observed,  that  Chief  Justice  Holt,  after- 
^"h^  d*  wards  in  the  case  of  Broughton  and  Langly,  (x)  denied  the  case 
V'deBrown's  ^^  Burchett  and  Durdant  to  be  law,  in  regard  to  the  use  not  being 
ciscs  in        executed  in  B. 

Pari.  V.  1.  p.  493.  2  Salk.  (579.     (a?)  Vide  supra,  169. 

Darbison  Again,  where  there  was  a  devise  to  trustees  for  the  term  of 

d.  Long  twenty-one  years  for  the  payment  of  debts  and  legacies,  remain- 
o.  Beaumont,  der  to  the  testator's  first  son  in  tail  male,  remainder  to  the  heirs 
1  P.  W.  229.  male  of  the  testator's  body,  and  for  default  of  such  issue  to  J,  S. 

1  Eq.  Abr.  for  ninety-nine  years,  if  he  should  so  long  live,  remainder  to  his 
^^^  first  and  other  sons  successively  in  tail  male,  remainder  to  the 

OQ  ^^^'  ^®'^^  ^^^^  ^^  ^^®  ^^^y  ^^  **^®  testator's  aunt  E.  L,  lawfully  be- 
gotten,  and  for  default  of  such  issue,  the  reversion  and  remainder 
Begotten  and  to  the  testator's  right  heirs,  the  testator  gave  a  legacy  to  his  said 
[  211  ]  aunt  E.  L.,  thereby  taking  notice  that  she  was  then  living,  he 
to  be  begot-  also  look  notice  of  her  having  three  sons,  to  whom  ha  gave  a 
ten  generally  legacy  ;  he  also  gave  his  heir  at  law  an  annuity  out  of  the  lands, 
bearthesame  and  legacies  to  her  children.  The  testator  died  without  issue, 
construction,  and  so  did  J.  iS,  and  the  question  was,  whether  the  eldest  son  of 
Vide  Co.  E.  L.  (the  said  E.  L.  being  living  at  the  testator's  death)  or  the 
Lit.  20.  b.     heir  at  law  of  the  testator,  was  entitled  to  the  land? 

2  STem.  646.  It  was  insisted  on  the  part  of  the  heir  at  law,  that  the  devise  to 
711.  the  heirs  male  of  the  body  of  E,  L.  was  a  contingent  remainder, 
riT^'^^AQ    ^^^  consequently  void,  because  there  was  no  preceding  vested 

1  p'w  freehold  to  support  it ;  that  it  could  not  operate  as  a  devise  to  the 
\z*  ^^"^'    eldest  son  by  way  of  desie^natio  personaBy  he  not  answering  the 

2  Ib'd  33      d^sc^'iptio"  of  heir  male  of  the  body  of  his  mother  at  the  testator's 

^  *  *  decease,  because  nemo  est  hseree  viveniis.  But  it  was  adjudged 
in  the  Court  of  Exchequer,  that  he  was  entitled  under  the  devise 
in  question;  for  that  he. was  the  person  designed  by  the  appella- 
tion of  heir  male  of  the  body  of  E,  L. 

The  court  held,  that  though  in  the  strictest  legal  sense  of  the 
word  heir,  the  eldest  son  of  E,  L.  could  not  be  heir  male  of  her 
body  during  her  life ;  yet  the  word  heir  had  another  more  general 
sense,  in  which  it  was  used  for  heir  apparent;  in  which  sense  it 
was  applicable  to  him  at  the  time  of  the  testator's  decease ;  that 
the  testator  had  taken  notice,  that  his  aunt  E,  L.  was  living,  and 
that  she  had  three  sons ;  he  therefore  could  not  mean,  that  the 
eldest  son  should  take  strictly  as  heir,  but  as  heir  apparent  he 
might.  Besides,  he  took  notice  of  his  own  heir,  and  gave  her  an 
annuity  out  of  the  lands ;  which  showed  his  intention,  that  she 


DEFINED  AND  DISTINGUISHED.  «1I 

Aould  not  have  all  the  lands;  and  the  limitation  to  his  own  right 

heirs  was  expressly  in  default  of  issue  male  of  the  body  of  his 

aunt  E,  L.;  so  that  it  was  plain  he  intended  the  apparent  heir 

male  of  E.  L.  should  take  before  his  own  heir  general;  and  that 

his  own  heir  should  not  take  whilst  there  was  any  issue  of  E,  L.\ 

and  that  this  was  like  the  case  of  Burchett  and  Durdant,  since  Vide  supra 

there  could  be  no  great  difference  between  heirs  male  of  the  body  210,  in  mar- 

of  B.  then  living,  and  heirs  male  of  the  body  of  the  testator's  gin. 

aunt  lawfully  begotten,  the  word  begotten  being  tantamount  to  videBrown's 

the  words  then  living.     This  judgment  was  afterwards  reversed  Cases  in 

in  the  Exchequer  Chamber,  and  that  reversal  again  reversed  in  P*rl.  v.  1. 

the  House  of  Lords.  P-  *®®- 

So,  where  a  testator,  after  charging  the  lands  with  annuities  to       [  212  ] 
his  wife,  and  after  her  decease  to  four  of  his  five  daughters,  and  Goodright  d. 
another  annuity  to  his  fifth  daughter  M.  for  seventy  years,  if  she  Brooking 
and  the  testator's  son  R.  should  so  long  jointly  live,  to  commence  7*tJ!^*^|J®'    - 
at  the  expiration  of  the  term  of  two  years  thereafter  given  in  the  p      ?|l||| 
premises  to  the  said  M.  and  the  death  of  testator's  wife ;  and  ^^P-  !"*"• 
after  devising  the  premises  to  his  said  daughter  ML  for  two  years 
after  his  decease,  with  remainder  to  his  son  R  (if  then  living)  for 
ninety  years, if  he  so  long  lived ;  he  devised  the  premises  so  sub- 
ject, to  jR.'s  heirs  male  and  to  the  heirs  of  his  daughter  ^.jointly 
and  equally,  and  their  heirs  and  assigns  for  ever.    And  for  want 
of  heirs  male  lawfully  begotten  of  the  said  R,  at  the  time  of  his 
decease,  he  devised  the  premises  to  the  heirs  and  assigns  of  the 
said  AT.  lawfully  begotten  of  her  body,  to  hold  to  the  heirs  and 
assigns  of  the  said  Af.  for  ever.    The  son  R.  at  the  time  of  the 
will,  had  one  son  and  two  daughters;  and  the  daughter  of  M. 
had  then  one  son. 

On  the  testator's  death,  M.  entered,  and  held  the  whole  of  the 
lands  for  the  two  years ;  when  the  son  R.  entered  and  held  them 
till  his  death,  upon  which  M.  entering,  the  son  of  R.  brought  his 
ejectment. 

Upon  the  case  being  argued  in  the  Court  of  C  A,  De  Grey,  C. 
J.  said  the  question  was,  whether  there  was  a  sufiicient  designa- 
tion of  the  person  to  make  the  son  of  M*  take  as  her  heir,  living 
the  mother ;  that  two  hundred  years  ago  it  might  have  been 
thought  not  snfficient,  because  the  description  was  not  legally  and 
technically  true.  But  that  within  a  century  past,  a  more  liberal 
construction  of  the  words  of  a  testator  had  prevailed ;  and  they 
had  been  generally  taken  in  their  popular  sense,  which  was  most 
likely  to  have  been  his  meaning.  That  in  the  principal  case,  the 
intent  of  the  testator  was  clear,  that  the  same  favour  should  be 
extended  to  the  heirs  of  AT.  as  to  the  heir  male  of  /?.;  he  took 
notice  that  M.  was  living  by  leaving  her  a  term,  and  a  subsequent 
annuity;  and  meant  a  present  interest  should  vest  in  her  heir, 
that  is,  her  heir  apparent,  during  her  life ;  he  therefore  did  not 
think  the  lessor  of  the  plaintiff  was  entitled  to  more  than  one 
moiety  of  the  premises. — ^The  rest  of  the  Justices  agreed  in  the 
same  opinion,  and  the  plaintifl'  had  judgment  as  to  one  moiety 
only. 

We  may  observe,  however,  that  there  was  not  one  of  the  last  .    [  813  ] 
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Vide  Cbal-  noticed  class  of  cases,  in  which  the  ancestor  took  the  legal  estate 
loner  v.         of  freehold. 

Bowyer.  Those  cases  only  operated  by  way  of  exception  to  the  rule,  that 

2  Leon.  70.  nemo  est  hwres  viventis;  and  consequently  made  that  a  vested 
limitation  which  otherwise  would,  according  to  that  maxim,  have 
been  contingent. 

VI.  2.(5)  There  is  another  class  of  cases,  which  are  sometimes, 
and  for  some  points,  blended  with  those  I  have  last  noticed;  bat 
they  may  be  considered  as  only  relative  by  way  of  exception,  to 
the  doctrine  respecting  the  necessary  completion  of  the  full  de- 
scription in  a  special  heir  to  take  by  purchase,  laid  down  by  Lord 
Coke,  1  lust.  164.  a.  and  pursued  in  Counden  t;.  Clerk,  Moor, 
860.  Hob.  29.  Jenk.  Cent.  294.  and  several  other  cases  referred 
to  below.*     A  leading  case  of  the  class  I  am  now  adverting  to, 
Brown  or      as  exceptions  to  the  (doctrine  of  Lord  Coke,  is  that  of  Brown  v. 
Newoomen    Barkham,  where,  upon  a  devise  to  trustees  and  their  heirs,  in 
«.  Barkham,  trust  to  sell  a  sufficient  part  for  payment  of  debts  and  legacies, 
2  Vera.  729.  and  after  payment  thereof  to  convey  the  residue  to  R.  and  the 
Prec.  in         heirs  males  of  his  body,  and  for  want  of  such  heirs  males,  to  the 
Chaoc  442.  heirs  males  of  the  body  of  JB.  (the  testator's  great-grandfather,) 
461.  Gilb.     mjd  fQf  want  of  such  heirs  male,  to  his  own  right  heirs  for  ever; 

i»P'  ^  A^\i  ^'  ^*^  ^®^^  '^y  Lord  Cowper,  that  the  words  of  the  will  were 
181.  And  fiufficient  to  vest  the  estate  in  E.  a  cousin  of  the  testator,  who 
[  214  ]  was  heir  male  of  the  body  of  the  great-grandfather  to  have  taken 
1  Stra.  85.  by  descent,  though  not  at  the  same  time  heir  general,  there  being 
Vide  2  Mer.  a  daughter  of  an  elder  brother  of  E.^8  father,  who  was  heir  gen- 
260.  eral  ofB.    There  are  other  cases  of  the  same  description  referred 


(b)  VI.  2.  Second  description  of  the  second  class  of  cases  within  the  exception  from 
the  fourth  class  of  coDtiogent  remainders. — The  line  of  cases,  to  which  Mr.  Fearne 
refers  in  this  part  of  his  essay,  comprises  those  in  which  there  is  a  limitation  to  heirs 
male,  operating  as  words  of  purchase,  and  a  person  claims  under  them,  who  would  be 
heir  male,  to  take  under  a  limitation  to  his  ancestor  in  tail  male,  but  who  is  not  the 
ancestor's  heir  general.  As  if  A.  die,  leaving  issue  two  sons ;  the  eldest  has  issue  a 
daughter,  and  no  other  child,  and  dies  in  the  life-time  of  his  brother ;  it  is  obvious  that, 
under  a  limitation  to  A.  and  the  heirs  males  of  his  body,  ihe  younger  son  of  A,  would 
be  the  heir  male  of  the  body  of  A.  entitled  to  the  land  performam  doni.  But  AJ*s 
grand-daughter  is  A.'s  general  heir,  and  the  point  suggested  for  consideration  by  Mr. 
rearae  is,  whetlier,  iA  the  case  proposed,  A.'s  younger  son  be  sufficiently  the  heir 
male  of  his  body,  to  take  under  the  devise,  or  whether  to  entitle  himself  to  take  under 
it,  he  should  unite  in  him  the  double  character  of  heir  general  and  heir  male  of  A. 
Several  authorities,  particularly  Lord  Coke,  1  Inst.  164,  are  cited  for  the  necessity  of 
his  answering  the  full  description ;  and  Mr.  Hargrave,  in  an  annotation  on  this  passage 
of  Lord  Coke,  supports  this  opinion  with  his  usual  learning  and  ability.  But  the  con- 
trary doctrine  was  held  in  Wills  v.  Palmer,  5  Bum  2615.  2  Black.  Rep.  687.  and 
in  the  latter  case  of  Goodtitle  d.  Weston  d.  Burtenshaw,  determined  in  the  Court  of 
Kmg's  Bench,  and  aflerwards  in  the  Exchequer  Chamber.  As  the  last  case  is  impor- 
tant, and  a  good  report  of  it  is  not  printed,  a  statement  of  it  is  inserted  in  the  Appen- 
dix, Number  I. 

^  Ashenhurst  and  Curtis,  cited  Hob.  84.  Southcot  and  Stowell,  supra,  p.  44. 
Starling  and  Ettrick,  Prec.  Chanc.  54.  Ford  and  Lord  Ossulston,  Vin.  Abr.  Devise, 
U.  b.  pi.  2.  in  margin.  Dawes  and  Ferrers,  2  P.  Wms.  1  Pibc^  Chanc.  589.  Vin. 
Ab.  Devise,  W.  b*  note  on  pi.  lZ*—Note  by  Mr.  Fearne 
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to  betow:t  to  which  I  may  add,  that  of  Wills  v.  Palmer,  stated  in  Vide  supra, 
a  former  page  of  this  treatise.    But  cases  of  this  description  do  45  &  29. 
not  immediately  relate  to  the  doctrine  of  contingent  remainders. 
For  the  question  in  them  is  not  whether  certain  circumstances 
may  take  a  limitation  to  the  heirs,  &c.  out  of  the  general  rule, 
that  nemo  est  hmres  vtventis,  and  occasion  the  estate  to  vest  in 
the  heir  apparent,  under  such  description,  instead  of  being  a 
contingent  remainder  as  in  the  cases  I  have  before  cited:  but  the 
point  agitated  in  the  last-mentioned  cases,  respects  the  extent  of 
the  general  rule,  that  a  person,  in  order  to  take  by  purchase,       [  215  ] 
under  the  description  of  heir  special,  must  answer  both  parts  of 
that  description,  by  being  actually  heir,  as  well  as  that  species 
of  heir  denoted  by  the  description,  according  to  Lord  Coke's  doc* 
trine,  above  referred  to.     I  have  therefore  no  occasion  to  enter 
into  a  detail  of  those  cases  here;  but  for  the  satisfaction  of 
those  who  wish  to  see  a  clear  and  judicious  discussion  of  the 
principles  and  doctrine  drawn  into  question  in  them,  I  cannot  do 
better,  than  refer  to  the  learned  and  ingenious  note  of  Mr.  Har- 
^  grave,  in  the  last  edition  of  Lord  Coke's  first  Institute;  where,  in 
note  3.  fo.  24.  b.  the  doctrine  laid  down  by  Lord  Coke,  its  prin- 
ciples and  distinctions,  and  the  several  authorities  and  cases  rela- 
tive to  it,  are  considered  and  explained  with  great  accuracy  and  And  vide 
judgment;  and  where  the  reader  is  also  presented  with  a  note  of  Harff.  note2. 
Lord  Hardwicke's  opinion,  upon  his  affirming  the  decree  of  Lord  Co.  Lit. 

Cowper  in  the  said  case  of  Newcomen(ar)  v.  Barkham.  I®4«  «• 

{x)arBrown' 

SECTION  THE  SEVENTH. 

See  §170-     1.  That  the  uncertainty  of  a  Remainder's  ever 
183.  taking  effect  in  possession  does  not  make  the 

Remainder  contingent y  if  in  other  respects  it 
have  the  essential  requisites  of  a  vested  Re^ 
mainder. 
See  §  258.  2.  ^Application  of  this  doctrine  to  the  usual  limi- 
tation to  Trustees  for  preserving  contingent 
Remaifiders. 

VII.  (1)  Havino  suflSciently  noticed  the  general  exceptions,  to 
the  literal  extent  of  the  four  descriptions  I  have  above  given  of 
contingent  remainders ;  it  may  be  proper  to  explain  the  distinction 
betwixt  that  kind  of  uncertainty  which  makes  a  remainder  con- 
tingent, and  an  uncertainty  of  a  different  kind  which  appears  to 
have  been  sometimes  confounded  with  it ;  I  mean  the  uncertainty 
of  a  remainder's  ever  taking  effect  in  possession ;  a  distinction  not 
always  attended  to,  but  absolutely  requisite  to  complete  an  accu- 
rate notion  of  what  is  in  law  considered  as  a  contingent  estate.  [  ^1^  ] 
For  wherever  there  is  a  particular  estate,  the  determination  of 
which  does  not  depend  on  any  uncertain  event,  and  a  remainder 

t  Vide  case  cited  by  Hale,  1  Ventr.  381.  Bowman  and  Yates,  Cha.  Ca.  145. 
Hale's  opinion  in  Pybus  v.  Mitford,  1  Ventr.  372.  1  Freero.  861.  380.  2  Lev.  75. 
Baker  v.  Wall,  cited  I  Stra.  4L— iVote  by  Mr.  Feame. 
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is  tfiereon  absolutely  limited  to  a  person  in  ease  and  aseertained ; 
in  that  case,  notwithstanding  the  nature  and  duration  of  the 
estate  limited  in  the  remainder  may  be  such,  as  that  it  may  not 
endure  beyond  the  particular  estate,  and  may  therefqre  never 
take  effect  or  vest  in  possession,  yet  is  it  not  a  contingent  but  a 
vested  remainder.  As  if  a  lease  to  *d.  for  life,  remainder  to  B. 
for  life  or  in  tail ;  here,  notwithstanding  B.  may  possibly  die,  or 
die  without  issue  in  the  lifetime  of  Ji.  and  consequently  never 
come  into  possession,  yet  is  his  remainder  vested  in  interest,  and 
by  no  means  comprised  in  the  legal  notion  of  a  contingent 
estate. 

It  is  not  the  uncertainty  of  ever  taking  effect  in  possession  that 
makes  a  remainder  contingent ;  for  to  that,  every  remainder  far 
life  or  in  tail  is  and  must  be  liable  ;  as  the  remainder-man  may 
die,  or  die  without  issue  before  the  death  of  the  tenant  for  life. 
The  present  capacity  of  taking  effect  in  possession,  if  the  posses- 
sion were  to  become  vacant,  and  not  the  certainty  that  the  pos- 
session will  become  vacant  before  the  estate  limited  in  remainder 
determines,  universally  distinguishes  a  vested  remainder  from  one 
that  is  contingent. 

For  instance ;  if  there  be  a  lease  for  life  to  t^.,  remainder  to  B, 
for  life,  here  the  remainder  to  B.  although  it  may  possibly  never 
take  effect  in  possession,  because  B.  may  die  before  »^.,  yet,  from 
the  very  instant  of  its  limitation,  it  is  capable  of  taking  effect  in 
possession,  if  the  possession  were  to  fall  by  the  death  of  t/^.;  it  is 
therefore  vested  in  interest,  though  perhaps  the  interest  so  vested 
may  determine,  by  ^.'s  deaths  before  the  possession  he  waits  for 
may  become  vacant. 

On  the  other  hand^  if  there  be  a  lease  for  life  to  J3.  and  after  the 
death  of/.  JD.  remainder  to  B.  in  tail ;  in  that  case  the  remainder 
to  B,  is  not  capable  of  taking  effect  in  possession  during  the  life 
of  «/i  2>.  although  the  possession  should  fall  by  the  determination 
of  wf.'s  estate :  but  if  </.  D.  chance  to  die  before  the  determination 
of  the  particular  estate,  then  does  jS.'s  remainder  by  such  event 
become  capable  of  taking  effect  in  possession  when  it  shall 
[  017  ]  happen  to  fall,  and  is  then  in  the  same  state  as  if  it  had  been 
originally  limited  without  any  regard  to  the  death  of  Ji  JD,  This 
very  essential  alteration  in  the  nature  of  B.'s  remainder,  occa- 
sioned by  the  timely  event  of  J.  D.^s  death,  is  the  change  of  a 
contingent,  into  a  vested  estate  ;  before  that  event  it  had  not  the 
capacity  of  vesting  in  possession,  and  it  was  doubtful  whether  it 
ever  would  have  it  or  not ;  it  was  therefore  not  vested  at  all :  by  that 
event  it  acquires  the  capacity  of  vesting  in  possession,  when  the 
possession  becomes  vacant;  it  is  therefore  vested  in  interest, 
though  it  is  yet  uncertain  whether  it  ever  will  vest  in  possession ; 
for  it  is  still  possible,  that  B.  may  die  without  issue  during  the 
continuance  of  the  particular  estate. 

In  short,  upon  a  careful  attention  to  this  subject,  we  shall  find, 
that  wherever  the  preceding  estate  is  limited,  so  as  to  determine 
on  an  event  which  certainly  must  happen ;  and  the  remainder  is 
80  limited  to  a  person  in  esse,  and  ascertained,  that  the  preceding 
estate  may^  by  any  means,  determine  before  the  expiration  of  the 
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estate  limited  in  remainder;  such  remainder  is  tested.  On  the 
contrary,  wherever  the  preceding  estate  (except  in  the  instances 
before  noticed,  as  exceptions  to  (he  descriptions  of  a  contingent 
remainder)  is  limited,  so  as  to  determine  only  on  an  event  which 
is  uncertain,  and  may  never  happen ;  or  wherever  the  remainder 
is  limited  to  a  person  not  in  esse  or  not  ascertained ;  or  wherever 
it  is  limited  so  as  to  require  the  concurrence  of  some  dubious  un- 
certain event)  independent  of  the  determination  of  the  preceding 
estate  and  duration  of  the  estate  limited  in  remainder,  to  give  it  a 
capacity  of  taking  effect;  then  the  remainder  is  contingent. 

VII.  2.  I  am  the  more  particular  on  this  point,  from  a  desire  of 
preventing  the  errors,  which  must  affect  oar  conclusions  upon 
questions  of  law  concerning  this  subject,  if  the  uncertainty  of 
taking  effect  in  possession  should  form  any  part  of  our  notion  of 
a  contingent  remainder :  such  a  principle  would  scarcely  fail  to 
mislead  us  in  every  case  of  the  least  doubt.     Suppose  a  lease  be 
to  •/?.  for  life,  remainder  to  B.  during  the  life  of  ./f.,  and  the  ques- 
tion to  be  put,  whether  this  remainder  to  B,  be  vested  or  a  con- 
tingent interest?      Upon  the  principle  last  mentioned,  this  re-       [  218  ] 
mainder,  tvhich  would  be  absolutely  void  were  it  not  for  the 
possibility  of  its  taking  effect  by  the  forfeiture  or  surrender  of  w9. 
must  necessarily  be  deemed  contingent ;  because  such  forfeiture 
or  surrender,  upon  which  its  taking  effect  in  possession  entirely  Vide  Dun- 
depends,  are  doubtfhl  uncertain  events,  which  probably  may  comb  v. 
never  happen.    There  are  instances  of  this  sort  of  argument  for  Duncomb, 
considering  such  remainders  as  contingent.  '*^^'*»  ^*''- 

Now,  it  is  very  true,  such  a  remainder  as  I  have  last  instanced, 
may  never  take  effect  in  possession :  it  depends  on  a  dubious  un- 
certain event  whether  it  shall  or  not,  nay,  the  probability  is  against 
it  5  yet,  certain  it  is,  there  are  not  wanting  cases  enough  in  our  Moor  344. 
books  to  prove  such  a  remainder  to  be  a  vested  interest.    But  this  ^  Saund. 
is  not  the  only  instance  wherein  the  same  principle  would  lead  ^^^*  Etvide 
us  into  mistakes ;  it  would  carry  us  much  farther,  and  prove  many  ^^^'  ^^^ 
other  remainders  to  be  contingent,  which  have  ever  been  un-  Duncomb  v. 
doUbtedly  considered  as  perfectly  vested  in  interest  as  any  remain-   •I^^^'p-r 
ders  whatsoever.  g^.^      ' 

If  we  examine  the  same  case  by  the  distinctions  I  have  laid  ^' 
down,  we  shall  find  it  fall  clearly  under  the  description  of  a  vest- 
ed remainder ;  for  here  is  a  preceding  estate  to  determine  on  an 
event  which  certainly  must  happen,  (viz.  the  death  ofji,)  and  the 
remainder  is  so  limited  to  a  person  in  essej  that  the  preceding 
estate  may  by  some  means  (viz.  by  forfeiture  or  surrender)  deter- 
mine before  the  expiration  of  the  estate  limited  in  remainder,  t.  e. 
before  the  expiration  of  «^.'s  life ;  accordingly,  if  ./f.'s  life  be  not 
expired  at  the  determination  of  the  particular  estate,  which  it  will 
not,  if  ./f.  should  commit  a  forfeiture,  or  make  a  surrender,  then 
will  the  remainder  take  effect  in  possession :  therefore  it  comes 
expressly  within  the  terms  of  the  foregoing  description  of  a  vested 
remainder;  and  as  this  conclusion  corresponds  with  the  author- 
ities in  point,  it  may  fairly  be  considered  as  an  instance  of  the 
justness  of  that  distinction  from  which  we  can  thus  immediately 
derive  it. 
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I  am  very  well  apprised  that  Lord  Chief  Justice  Lee,  in  his 
argument  in  the  case  of  Smith  on  the  demise  of  Dormer  v.  Pack- 
hurst  et  al.y  as  reported  by  Viner,  seems  to  state  the  same  case 
as  an  instance  of  one  sort  of  contingent  remainders,  in  the  words 
[  219  ]       following:  Sdly,  Where  the  << particular  estate  may  determine 
before  the  remainder  can  commence,  as  an  estate  to  Ji.  for  life, 
and  from  and  after  the  detei^mination  of  his  estate,  then  to  B. 
during  the  life  of  a^.,  this  is  good  by  contingency,  that  is,  if  t^. 
forfeit  his  estate  by  alienation  or  otherwise,  in  his  life-time.^' 
This  passage  I  formerly  observed  to  have  been  cited,  in  a  note 
under  the  definition  of  a  contingent  remainder,  in  Bacon's  Abridg- 
ment; and  thereupon  expressed  my  wish  that  its  force  had  been 
duly  weighed  before  it  had  been  offered  to  the  reader  in  that  de« 
See  Bac.      tached  form,  whix^h  must  necessarily  mislead  him.     But  I  find  it 
Ahr.  Re-       has  been  since  very  properly  omitted  by  the  judicious  editor  of 
mainderand  the  fourth  improved  edition  of  that  valuable  book. 
Revertiony        The  quotation  was  taken  from  Viner's  report  of  the  argument 
71  *i  ^'f\     **  '^rge,  and  when  so  detached  nothing  appears  to  control  or 
715.  ed.  5.    inyalidate  its  authority  ;  but  when  connected  with  the  sequel  of 
the  same  argument,  its  force  vanishes  under  the  clearest  evidence 
of  some  mistake  or  inaccuracy  of  expression  in  the  words  so 
quoted.     To  be  satisfied  of  this  we  have  only  to  read  the  follow- 
ing passage,  which  occurs  a  few  lines  lower  in  the  same  argu- 
ment :  '<  As  a  lease  to  •/?.  for  life,  remainder  to  another  during  the 
life  of  t/f .,  this  is  good,  because  by  possibility  the  remainder  may 
take  effect,  by  the  tenant  for  life's  alienating  or  committing  a 
forfeiture  ;  this  possibility  is  therefore  considered  as  an  interest  in 
the  grantor,  which  he  may  limit,  and  is  that  sort  of  interest  which 
the  trustees  have  for  preserving  contingent  uses,  and  is  not  a 
mere  right  of  entry,  nor  a  contingent  remainder,  but  a  vested 
estate,  to  take  effect  by  those  ways  and  methods  of  determination 
to  which  the  particular  estate  was  subject  when  it  ^^  was  created.'* 
This  last  passage  goes  directly  to  the  point,  and  is  conclusive  : 
it  expressly  states  the  very  same  case,  and  affirms,  that  such 
remainder  is  not  a  contingent  but  a  vested  estate,  to  prove  which 
several  authorities  are  there  cited :  for  all  which  i  refer  the 
reader  to  the  argument  itself.    Agreeable  to  this  idea  was  the 
Brown^sCas.  judgment  given  in  that  case,  so  far  as  it  respects  the  point  I  am 
Pari.  V.  4.     now  considering ;  which  judgment  was  afterwards  affirmed  in 
p.  406,  and   the  House  of  Lords.    It  is  evident,  therefore,  the  first  cited  pas- 
[  220  ]       sage  must  be  erroneous ;  and  as  such  I  should  have  passed  it 
vide  Butl.      over  without  notice^  had  I  not  apprehended  it  might  have  been 
note  2.  Co.    mistaken  for  an  authority,  by  those  who  should  meet  with  it 
Lit,  265.  a.    detached  from  the  case  at  large. 

Smith  d.  The  above  cited  case  of  Smith  on  the  Demise  of  Dormer  v. 

Dormer  o.  Packhurst  et  al,  was  a  limitation  in  remainder  (after*  several 
Parkhurst  or  preceding  estates  for  life  and  in  tail)  to  the  use  of  •/?.  for  99  years  if 
Packhurst,  he  should  so  long  live,  and  from  and  after  the  death  of  *d.  or 
Vin.  vol.  18.  other  sooner  determination  of  the  estate  limited  to  him  for  99 
fol.  418,  years,  to  the  use  of  trustees,  and  their  heirs  during  the  life  of  the 
8  Atk.  136.  saidvJ.  upon  trust  to  preserve  contingent  estates,  &c.  and  for  that 
Brown  aCas.  purpose  to  make  entries  and  bring  actions,  &c.  but  to  permit  the 


DEFINED  AND  DISTINGUISHED.  MQ 

said  .4.  to  receive  the  rents  and  profits,  &c.  during,  the  term  of  Pari.  v.  4. 
his  life ;  and  after  the  end  or  other  sooner  determination  of  the  p.  363.  and 
said  term,  to  the  use  of  the  first  and  other  sons  of  .A  successively  405. 
in  tail  male,  with  divers  remainders  over.     By  the  expiration  of 
all  the  preceding  estates,  •^.  came  into  pos^ssion  of  the  ejstate 
limited  to  him  for  99  years;  and  having  a  son,  he,  together  with 
that  son,  when  he  came  of  age,  levied  a  fine  of  the  lands  to  make 
a  tenant  to  the  prsecipe^  and  suffered  a  recovery  of  the  same,  in 
which  the  son  was  vouched.    The  son  died  without  issue,  and 
afterwards  j^.  died  without  leaving  any  other  son  ;  the  next 
surviving  remainder-man  made  his  actual  entry  within  five  years, 
and  the  question  was,  Whether  the  recovery  had  barred  his 
remainder?  - 

This  point  depended  entirely  on  another  question,  Whether  the 
freehold  was  in  the  trustees  during  the  life  of  A.  or  not  ?  For  if 
it  was,  the  recovery  was  not  well  suffered  for  want  of  a  good 
tenant  to  the  prascipe,  and  consequently  did  not  bar  the  remain- 
der ;  but  if  the  trustees  had  not  the  freehold,  then  it  was  in  the 
son,  and  of  course  he  was  capable  of  making  a  good  tenant  to  the 
prmcipe,  and  the  recovery  in  that  case  was  well  suffered ;  for  the 
court  held  that  the  fine  by  lessee  for  years  (•^.)  or  the  reversioner 
(the  son,)  could  only  operate  by  way  of  estoppel,  to  bar  the 
parties  claiming  under  such  lessee  or  reversioner ;  but  did  not 
acquire  the  freehold  as  a  feoffment  would  have  done. 

To  prove  that  the  freehold  was  not  in  the  trustees,  it  was  insis-  [  221  ] 
ted,  1st,  That  the  remainder  to  the  trustees  was  void  in  its  creation,  • 
because  to  commence  after  t/^.'s  death,  and  then  hold  during  his 
life,  which  was  repugnant,  and  could  never  take  effect  at  all: 
2dly,  If  not  void  in  its  creation,  it  was  a  contingent  remainder, 
because  it  was  uncertain  whether  it  ever  would  take  effect,  as  the 
term  of  99  years  might  not  determine  in  ^.^s  life-time.  3dly, 
That  if  it  was  neither  void  nor  contingent,  yet  it  did  not  amount  to 
a  legal  estate,  but  was  only  a  right  of  entry. 

But  the  court  resolved,  that  the  remainder  was  not  void  in  its 
creation,  its  commencement  not  being  restrained  to  the  death  of 
«^.  but  limited,  from  the  death  of  j2.  or  other  sooner  determina* 
tion  of  the  estate  for  99  years,  and  therefore  might  take  effect  by 
surrender,  forfeiture,  or  effluxion  of  time,  in  wf.'s  life-time.  .2dly, 
That  it  was  not  a  contingent  remainder,  being  limited  to  per- 
sons in  esse,  without  any  condition  precedent  to  be  performed;  it 
did  not  depend  on  the  death  of «/?.  but  on  such  other  events,  (viz. 
forfeiture,  surrender,  &c.)  as  might  determine  the  particular  estate 
from  the  nature  of  the  estate  itself,  ddly.  That,  it  was  not  a  mere 
right  of  entry,  but  a  legal  estate,  for  that  a  grantor  cannot  reserve 
a  right  of  entry  to  a  stranger,  nor  can  a  right  of  entry  subsist 
without  an  estate.  Therefore  the  trustees  had  a  freehold  for  the 
life  of  j1.  And,  upon  the  whole,  the  court  held  that  the  fine  and 
recovery  did  not  bar  the  remainder.  It  is  to  be  observed,  that 
this  very  case,  so  far  as  respects  the  question  whether  the  remain- 
der to  the  trustees  was  contingent  or  not,  falls  directly  within  the 
distinctions  I  have  above  laid  down,  and  is  capable  of  being  re- 
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solved  by  them  in  the  same  manner,  and  with  the  same  facilit5r 
as  the  case  I  have  before  instanced,  (c) 

[  2M  ]  SECTION  THE  EIGHTH. 

On  the  effect  of  Contingent  Remaindera  intervening  bettoeen 
the  particular  Estate  and  the  Remainders  over,  in  making 
them  Contingent  or  not  : 

1.  Where  such  contingent  remainders  are  in  fee  simple, 

2.  Where  they  are  not  in  fee  simple. 

« 

It  frequently  happens,  that  contingent  remainders  intervene 
[  223  ]       between  the  particular  estate  and  other  hmitations  over ;  upon 
Accord.        which  cases  we  must  observe,  that  wherever  a  contingent  re- 
Lewis  d.OT'  mainder  is  limited,  which  is  followed  by  another  limitation  over, 
mond  V.        if  the  contingent  limitation  be  not  in  fee,  the  subse- 
Walters^       quent  limitation  may  be  vested,  if  it  be  made  a  person     See  §  165, 
6^ut,  836.  £j^  ^gg^^     As  upon  a  feoflfment  to  the  use  of  feoffees     75-90. 
PK  ^?''^K^'  during  the  life  of  «/f.,and  after  his  death,  to  the  use  of 
Chudleigh  s   j^jg  ^^^  ^^^  other  sons  successively  in  tail ;  with  several  remain* 
^^^^'  ders  over ;  and  •&.  having  no  sons  at  the  time  of  the  feoffment,  it 

(c)  The  importance  of  a  limitation  to  trustees  and  their  heirs  during  the  life  of  a 
tenant  for  life,  is  so  well  known,  that  in  practice,  instances  of  the  omission  of  it  seldom 
occur ;  but  such  a  limitation  is  sometimes  omitted  where  it  is  equally  proper. 

I.  As  where  a,  contingent  remainder  is  limited  immediately  afler  an  estate  tail. — 
Suppose  A.  has  issue  two  sons,  B.  and  C  and  an  estate  is  devised  to  B.  for  his  life, 
remainder  to  jB.'s  first  and  other  sons  successively  in  tail  male,  remainder  to  C's  sons 
successively  in  tail  male  without  any  limitation  to  C  himself,  remainder  to  J9.  in  fee : 
it  is  evident  that,  till  C.  have  a  son,  the  remainders  to  the  sons  of  C.  are  contingent  ,* 
and  it  follows  that,  if  B.  should  die  without  issue  male,  and  C  should  not  have  a  son 
living  at  ^.'s  decease,  the  remainders  to  the  sons  of  C  will  fail  of  effect,  and  the  land 
will  vest  absolutely  in  D.  To  prevent  which,  the  will  should  contain  limitatious  to 
trustees  and  their  heirs  during  such  time  or  times  as  the  remainders  to  C*s  sons  shall 
be  in  contingency  or  suspense. 

II.  In  the  same  manner,  where  contingent  remainders  are  limited  afler  estates  which 
may  determine  by  a  proviso  inserted  for  their  cesser: — As  if  in  the  proposed  case,  a 
proviso  had  been  inserted,  directing  that,  if  the  estate  of  an  elder  brother  of  A.  should 
devolve  to  JB.  or  his  issue  male,  the  limitations  of  the  devised  estate  to  or  in  tmst  for  B, 
and  his  issue  male  should  cease,  and  the  estate  go  over  in  the  same  manner  as  if  B, 
were  dead  without  male  issue,  this  event  mi^ht  happen  while  there  was  qo  male  issue 
of  C.  entitled  or  inheritable  under  the  limitations  to  his  sons,  and  there  might  be  ground 
to  contend  that  the  estate,  in  consequence  of  it,  vested  absolut^y  in  Z>.  and  would  not 
be  divested  from  him  for  the  benefit  of  a  son  of  C.  aflerwards  coming  into  existence. 
To  prevent  the  question,  there  should  be  a  limitation  to  trustees  and  their  heirs  to  take 
efiect  on  the  cesser  of  the  estate,  and  to  continue  during  the  suspense  of  the  next  im* 
mediate  remainder. 

III.  A  question  would  then  arise  on  the  right  to  the  rents  and  profits  of  the  lands 
during  the  interval  between  the  accession  of  B,  or  his  issue  male  to  the  family  estate, 
and  C.'s  having  a  son. — Under  the  suggested  limitation,  the  legal  freehold  would  be 
vested  in  the  trustees,  and  probably  a  court  of  equity  would  decree  them  to  pay  the 
rents  over  to  the  heir  at  law,  as  an  undisposed-of  part  of  the  inheritance.  But  to  prevent 
the  question  from  occurring,  an  express  trust  of  the  rents  should  be  declared,  which 
may  be  done  by  directing  th€m  to  be  paid  during  the  vacancy  or  suspense  of  the  con- 
tingent remainder,  to  the  person  actually  entitled  to  the  next  vested  remainder. 
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wa3  resolved  that  all  the  uses  limited  to  persons  not  in  esse  were 
contingent,  but  the  uses  to  persons  in  esse  were  vested  immediate- 
ly ;  and  that  the  contingent  uses  when  they  should  come  in  esse, 
would  vest  by  interposition,  if  the  estate  for  life,  which  ought  to 
support  them,  was  not  disturbed. 

Where,  in  the  same  conveyance,  an  estate  for  hfe  is  limited  to 
a  person,  and  after  that  a  contingent  remainder  to  another,  fol-  11  Rep.  80. 
lowed  by  a  remainder  to  the  heirs  or  heirs  special  of  the  first  Lewis 
tenant  for  life;  this  last  limitation  shall  be  esteemed  executed  Bowles's 
only  sub  modo;  that  is,  in  such  manner  as  to  open  and  separate  case,  supra, 
itself  from  the  first  estate  for  life,  when  the  contingency  happens.  37. 

The  preceding  cases  are  instances,  where  the  contingency  of 
the  intervening  remainders  arose  from  their  being  limited  to  per- 
sons not  in  esse.  But  if  there  be  a  remainder  limited  to 
See  §  200,    a  person  in  esse,  so  as  to  depend  on  a  contingent  event,  Vide  supra, 
201,  if  the  same  contingency  be  not  considered  as  extending  p.  21. 

222a.  to  the  subsequent  limitations,  such  of  those  limitations  And  vide 

as  are  to  persons  in  esse  may  be  vested ;  as  in  the  LethieuUier 
case  of  Napper  ».  Sanders  above  cited ;  where,  upon  a  feoffment  f  •  Tracy, 
made  by  Ji.,  to  the  use  of  himself  for  life,  and  after  to  the  use  o{^TiiTB,p.2'2^. 
the  feoffees  for  80  years,  if  B.  and  C.  his  wife  should  so  long  live ;       [  224  ] 
and  if  C.  survived  B.  her  husband,  then  to  the  use  of  her  for  life, 
and  after  her  decease,  to  the  use  of  D.  in  tail,  remainder  over; 
though  it  was  agreed  that  Cs  estate  for  life  was  contingent,  on 
the  event  of  her  surviving  her  husband,  yet  it  was  held  that  the 
subsequent  remainders  were  vested. 

So  where  lands  were  conveyed  to  the  use  of  the  grantor  for  Whitfield 
life,  remainder  to  jJ.  for  life,  remainder  to  his  first  and  other  sons  ^»  Bewit. 
in  tail  male  successively,  like  remainders  to  B.  and  to  his  first  ^*  W.  240. 
and  other  sons,  remainder  to  C  .and  D.  (the  grantor's  sisters)  and  •"'  ^'^^^^ 
the  heirs  of  their  bodies,  reversion  to  the  grantor  in  fee;  after  the 
grantor's  death  ji.  and  B.  having  no  son3,  and  C,  being  dead 
without  issue,  •/?.  cut  down  timber  trees  and  sold  them;  the  heir 
of  the  grantor,  as  then  seised  of  the  first  estate  of  inheritance  in 
one  moiety  of  the  lands,  filed  his  bill  for  an  account  of  one  moiety 
of  the  timber  trees ;  and  though  it  was  objected,  that  it  was  more 
agreeable  to  equity,  that  the  value  of  the  timber  trees  should  be 
put  out  for  the  benefit  of  the  sons  of  «/?.  and  B.  which  might  be 
born ;  yet  Lord  Macclesfield  held,  that  the  heir  of  the  grantor,  as 
seised  of  the  first  estate  of  inheritance  in  a  moiety  at  the  time 
of  felling  the  trees,  was  entitled  to  a  moiety  of  the  timber;  and 
Lord  Chancellor  King  was  of  the  some  opinion  upon  a  re-hearing. 

So  a  subsequent  contingent  remainder  may  become  vested  in  2  Roll.  Abr. 
interest  before  a  preceding  one,  which  will  be  no  obstruction  to  11&.  Uve- 
its  so  vesting.    As  where  j1.  was  tenant  for  life,  remainder  to  his  dale  r.  Uve- 
first  and  other  sons  in  tail  male  successively,  remainder  to  B.  for  dfl®«    -^'"^ 
life,  remainder  to  his  first  and  other  sons  m  tail  male ;  then  B.  ^*^-  ^;  ^• 
having  issue  a  son,  and  ttf.  no  son,  w?.  cut  timber  trees ;  it  was  wT^^j^f^' 
adjudged,  that  the  son  of  B.  who  was  then  tenant  in  tail,  should  ?*•  ^^^*  ^• 
have  them,  for  the  property  thereof  was  in  him  by  reason  of  his      ^  ' 
inheritance,  and  the  remainder  to  the  first  and  other  sons  of  ./f. 
was  no  impediment,  being  but  a  possibility  which  might  never 
happen. — But  here  it  is  to  be  observed,  that  Chancery  will  not  Vide  Garth 
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V.  Sir  John  admit  of  waste  by  collusion  between  tenant  for  life  and  the  per- 
Hind  Cot-  son  entitled  to  the  first  vested  estate  of  inheritance,  to  the  preju- 
ton.  And  dice  of  persons  not  in  esse;  any  more  than  it  will  permit  tenant 
[  225  ]  for  life,  having  the  first  vested  inheritance  in  himself,  to  take  ad- 
williams  v.  vantage  of  it,  in  committing  waste,  to  the  prejudice  of  interme- 
Duke  of        diate  contingent  remainder  men. 

Bolton,  in-  But  where  there  is  a  contingent  limitation  in  fee  See§  165, 
fra,  567.  absolute  no  estate  limited  afterwards  can  be  vested.  75-9h 
Videinfrot  As  a  devise  to  vf.  for  life,(a)  without  inrpeachment  See  §575. 
562,  et  seq.  of  waste,  and  if  he  have  issue  male,  then  to  such 
Accord. Doe  issue  male  and  his  heirs  for  ever;  and  if  he  die  without  issue 
d.Giltnan  v.  nriale,  then  to  JB.  and  his  heirs  for  ever ;  in  that  case  the  court 
•®™y»  held  that  the  remainder  to  B.  and  his  heirs  was  not  vested, 

4  £mJ,  313.  jjecause  the  precedent  limitation  to  the  issue  of  .tf.  was  resolved 
^52*""  ^^  ^^  ^  contingent  fee;  and  they  took  the  distinction  I  have  stated, 
^^  \  that  where  the  mean  estates  limited  are  for  life,  or  in  tail,  the  last 
(•)  ^^o^.^"8"  remainder  may,  if  it  be  to  a  person  in  esse  vest;  but  that  no 
i^^^iir  qqI'  remainder  after  a  limitation  in  fee  can  be  vested.  This  doctrine 
1  T    H  *®  established  by  other  cases  noticed  in  the  sequel  of  this  essay, 

Rav  ^  203    *"^  ^^^  referred  to  in  the  margin* 

And  vide  Beck's  case,  infra,  p.  352.  Doe  v.  Holmes.  Goodright  v.  Dunham,  and  Doe 
V,  Perryn.  infra,  374,  375,  376,  and  Ives  c.  Legg,  infra,  377. 

Vide  infra^       It  seems,  however,  that  a  contingent  determinable  fee,  devised 
226,  note,     in  trust  for  some  special  purposes  only,  will  not  prevent  a  subse* 
And  Doe  d.  quent  limitation  to  one  in  esse  from  being  vested.     As  where  j2. 
BeanvMaU  devised  lands  to  his  daughter  for  life,  remainder  to  trustees  to 
j€y,6 T.K.  6.  guppQjj  contingent  remainders,  remainder  to  her  first  and  otl>er 
iieujieulher   g^^^g  successively  in  tail;  and  if  his  daughter  should  depart  this 
3  At]^^774    ^^^^  without  issue  of  her  body  living  at  her  death,  then  he  devised 
AmblR     *  ^^®  lands  to  trustees  and  their  heirs  until  his  cousin  iV.  should 
204  *    ^^'    attain  his  age  of  twenty -one  years,  upon  certain  trusts,  &c.    Item, 
he  gave  and  devised  the  lands  to  his  cousin  N.  after  he  should 
have  attained  his  age  of  twenty-one  years,  for  the  term  of  his 
life,  remainder  to  trustees  to  support  contingent  remainders,  re- 
mainder to  the  first  and  other  sons  of  N,  successively  in  tail,  &c 
and  in  default  of  such  issue,  or  in  case  N.  should  die  before 
twenty-one  and  without  issue,  remainder  over.    Lord  Hardwicke 
held,  that  the  contingency  of  the  daughter's  dying  without  issue 
living  at  her  death,  affected  only  the  estate  limited  to  trustees 
until  N.  should  attain  twenty-one ;  that  this  limitation  to  trustees 
was  not  an  absolute  fee,  as  was  contended,  but  a  determinable 
fee ;  that  the  estate  limited  to  N.  was  only  contingent  until  he 
[  226  ]       should  attain  twenty-one:  and  that  this  contingency  extended 
to  none  of  the  subsequent  estates,  and  therefore  the  remainders 
over  to  persons  in  esse  were  vested.(c?) 

(d)  The  opinion  reported  to  have  been  expressed  by  Lord  Hardwicke  in  the  case 
cited  in  the  text,  and  seemingly  adopted  by  Mr.  Feame,  that  the  limitations  subsequent 
to  the  estate  of  the  trustees  were  legal  remainders,  seems  to  deserve  consideration. 

If  the  limitation  had  been  to  the  trustees  and  their  heirs  during  the  minority  of  iV^.  it 
would  have  given  them  a  life  estate,  being  a  limitation  to  persons  and  their  heirs  fbr  a 
period  which  migbt  continue  during  the  whole  of  i^T.'s  life,  and  could  not  endure  be- 
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On  the  Effect  of  a  Tower  of  Appointment  on  Estates  limited  to 
take  Effect  in  default  of  Appointment. 

See  §  It  frequently  happens,  that  estates  are  subjected  to 

369a-  a  power  of  appointments  in  the  first  taker,  &c.  with 

374.  remainders  over  in  default  of  such  appointment.  Upon 

which,  an  opinion  has  obtained  in  some  instances,  that 
such  a  power  suspended  the  effect  of  the  subsequent  limitations,  10  Co.  Rep. 
and  kept  them  in  contingency,  instead  of  their  vesting  subject  to  85.  Walpole 
be  divested  by  a  subsequent  execution  of  the  power.    The  opin«  t^*  Lord 
ion  of  the  Chief  Justice  on  the  second  point  in  Leonard  Lovie's  Conway, 
case,  as  well  as  that  of  Lord  Hardwicke,  in  the  case  of  Sir  Ro-  Barnard 
bert  Walpole  v.  Lord  Conway,  were  to  this  effect.    But  these  Chanc.  Rep. 
have  been  overruled  by  later  ^terminations:  and  indeed  that  of  ^.^^'  ^**  * 
Lord  Hardwicke,  in  the  last  mentioned  case,  being  expressly  ""?|^*tion  to 
founded  on  the  decision  in  Loddington  v.  Kime,  was  no  further  ^j  •  ^^ 
an  authority  than  the  doctrine  in  that  case  on  which  it  ^^^  fouu^of  im- 
grounded  bore  it  out.    But  I  rather  think  the  doctrine  in  Lod-  pointment  by 
dington  v.  Kime  did  not  go  the  length  of  the  opinion  in  Walpole  ^  father 
V.  Lord  Conway,  as  I  shall  observe  by  and  by;  and  we  accord-  under  a 
ingly  find  Jjord  Hardwicke  making  a  different  decision  in  a  sub-  power  of  li- 
sequent  and  more  mature  case.  miting  any 

estates  to  any  of  them  he  pleased,  and  therefore  held  contingent  during  his  life. 

Thus,  where  by  marriage  articles,  money  was  agreed  to  be  laid  Cunningham 
out  in  the  purchase  of  lands  to  the  use  of  the  husband  for  life,  v.  Moody, 
remainder  to  trustees  during  his  life,  to  preserve,  &c.  then  to  the  I  Ves.  sen. 
wife  for  life;  then  to  all  and  every  child  or  children  to  be  begotten  I*^** 
by  the  husband  on  her  body,  for  such  estate,  &c.  proportion,  &c.  as 
the  husband  and  wife  during  their  joint  lives^  by  any  writing  under 
hand  and  seal  and  attested,  &c.  should  appoint :  in  default  of  a  joint 
appointment,  then  as  the  survivor  should  appoint ;  and  in  default 
of  appointment,  to  be  equally  divided  among  the  children^  if  more 
than  one,  as  tenants  in  common,  with  cross  remainders,  and  benefit 
of  survivorship ;  if  but  one,  then  to  that  child  in  tail;  in  default  of 
such  issue,  to  the  husband,  his  heirs  and  assigns  for  ever. 

Upon  a  question,  whethier  the  inheritance  in  the  lands  to  be 
purchased,  would  have  vested  in  the  father,  it  was  contended  it 
could  not ;  because  during  his  whole  life,  the  inheritance,  sup- 

yond  that  period,  though  it  might  expire  within  it.  But  the  limitation  was  to  the  trus- 
tees and  their  heirs  till  iV.  should  attain  21 :  and  this  being  a  limitation  to  them  and 
their  heirs  till  an  event  should  happen,  which  possibly  never  might  happen,  seems  to 

have  been  considered  by  Lord  Hardwicke  as  conferring  on  the  trustees 
See  §  159,  an  estate  in  fee  simple  determinable.  Now,  that  a  remainder  cannot  be 
136,  127.        limited  after  a  determinable  fee,  is  a  rule  of  law  so  ancient  and  so  oflen 

recognized,  as  not  to  be  questionable ;  it  should  therefore  seem  highly 
See  Appen*  improbable  that  any  expression  intended  to  intimate  a  contrary  opinion 
dix,  No.  IX.  should  have  fallen  from  Lord  Hardwicke. — In  Goodtitle  v.  Whitby,  1 
note  1.  Burr.  234.  Lord  Mansfield  seems  to  have  thought,  that  a  devise,  resem- 

bling  the  present,  conferred  on  the  trustees  a  chattel  interest  only. 

21 
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Willis  V. 
Martin, 
Durnf.  and 
East,  V.  4. 
p.  89. 
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posing  a  purchase  made,  would  have  been  in  abeyance ;  for  as 
he  might  have  limited  it  to  any  child  in  fee,  and  the  provision 
over  in  default  of  appointment  would  then  have  been  out  of  the 
question,  it  was  a  springing  use,  resting  in  suspense  during  bis 
life ;  for  which  Lord  Conway's  case  was  referred  to. 

But  Lord  Hardwicke  held,  that  the  ftither  taking  an  estate  for 
life  by  the  same  settlement,  the  inheritance  would  have  vested  in 
him.  He  said,  that  where  no  person  was  seen  or  known  in  whom 
the  inheritance  could  vest,  it  might  be  in  abeyance — that  the  fee's 
being  in  abeyance,  had  in  some  cases  occasioned  an  act  of  parlia- 
ment to  remedy  it ;  but  there  it  was  not  so:  nor  did  the  power  of 
appointment  make  any  alteration  therein;  for  the  only  effect 
thereof  was,  that  the  fee,  which  was  vested,  was  thereby  subject 
to  be  divested  if  the  whole  was  appointed :  or  if  part,  so  much^ 
as  was  not  drawn  out  of  the  inheritance,  still  remained  in  the 
father  as  part  of  the  old  fee ;  and  there  was  no  occasion  to  put 
the  inheritance  in  abeyance;  which  the  court  never  did  but  from 
necessity;  and  would  so  mould  it  by  opening  the  estate,  as  in 
Lewis  Bowles's  case  and  several  others,  as  best  to  answer  the 
purposes  of  the  limitations.  But  if  the  appointment  was  not 
made,  it  remained  undisturbed. 

It  is  to  be  observed,  that  this  was  not  a  case  in  which  the  estate 
was  originally  the  father's,  or  vested  in  him  at  all  before  the 
settlement ;  where  the  limitation  of  the  fee  to  him,  being  the  re- 
version, and  part  of  his  old  estate,  would  have  remained  vested 
in  him  till  divested,  by  the  vesting  of  a  contingent  remainder. 
But  it  was  the  case  of  money  to  be  laid  out  in  lands,  where  the 
father's  title  to  the  inheritance  was  to  originate  in  the  same  settle- 
ment as  the  limitations  to  the  children ;  and  by  which,  as  Lord 
Hardwicke  observed,  as  the  father  took  also  an  estate  for  life,  the 
inheritance  according  to  the  ordinary  rules  vested  in  him. 

And  again,  in  a  very  late  case,  where  by  marriage  settlement 
lands  were  limited  to  the  use  of  the  wife  and  her  heirs  till  the 
marriage,  afterwards  to  her  separate  use  for  life,  remainder  to  the 
use  of  her  husband  for  life,  remainder  to  the  use  of  all  and  every 
child  or  children  of  the  marriage,  or  such  of  them,  for  such  estates 
and  interests,  &c.  and  in  such  parts,  shares,  and  proportions  as 
the  husband  and  wife  should  by  deed  appoint;  and  for  want  of 
such  appointment,  then  to  the  use  of  the  child  or  children  of  the 
marriage  in  such  parts,  shares,  and  proportions,  and  for  such 
estates  and  interests  as  the  survivor  of  them  should  by  deed  or 
will  appoint ;  and  for  want  of  such  appointment,  then  to  the  use 
of  all  and  every  the  child  or  children  equally,  share  and  share 
alike,  &c. 

Upon  a  question,  whether  the  remainders  to  the  children  were 
vested  or  contingent ;  it  was  contended,  that  the  power  of  ap- 
pointment prevented  their  vesting,  by  absorbing  the  whole  fee; 
and  the  cases  of  Leonard  Lovie,  Loddington  v.  Kime,  and  Lord 
Conway,  were  cited  in  support  of  this  conclusion. 

Lord  Kenyon,  after  observing  that  the  judgment  must  depend 
OD  the.authorities  cited,  the  three  leading  of  which  were  Lovie's 
case,  Walpole  v.  Lord  Conway,  and  Cunningham  v.  Moody,  and 
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noticing  the  opinions  in  the  two  last,  was  happy  to  find  that,  in 
the  last  of  those  cases,  Cunningham  v.  Moody,  where  Lord  Hard- 
wicke  had  an  opportunity  of  reconsidering  this  question  more 
fully,  and  at  a  time  of  life  when  his  judgment  was  more  mature, 
he  determined  ^iflferently  (from  the  opinions  held  in  the  two 
former.)  His  Lordship  said,  he  could  not  find  any  substantial 
distinction  between  that  case  and  the  principal  one.  That  the 
limitations  to  the  children  were,  first,  subject  to  a  power  of 
appointment,  but  for  want  of  such  appointment,  to  the  children, 
&c.  And  whether  the  limitations  preceded  or  followed  the  power 
of  appointment,  it  made  no  difference. 

That  the  opinion  of  Lord  Hardwicke  in  the  latter  case  was 
peculiarly  deserving  of  attention ;  because  when  it  was  discussed,  .1    . ,  ., 
the  former  one  of  Walpole  v.  Lord  Conway,  where  he  had  inti-  ^^^^^  ^^^ 
mated  a  different  opinion,  was  strongly  impressed  upon  him ;  and  ^^^^  ^  ^ 
because  too,  he  decided  the  last  case  at  a  time  when  he  had  the  personal 
assistance  of  some  of  the  most  eminent  lawyers  who  ever  attend-  property, 
ed  the  bar  of  that  court.     Lord  Kenyon  therefore  thought,  that  1  Ves. 
on  the  authority  of  that  case,  the  remainders  to  the  children  were  sen.  21Ch 
vested,  subject  nevertheless  to  be  divested  by  the  parents  execu-  2  Ves.  sen. 
ting  the  power.  208. 

Mr.  Justice  Buller  further  cited  the  case  put  by  Mr.  J.  Powell,  Amb.  365. 
2  Lord  Raym.  1158,  of  a  limitation  to  such  persons  as  j3,  should 
appoint  by  will,  remainder  over,  in  support  of  the  same  conclu- 
sion, and  judgment  was  given  accordingly. 

I  cannot  dismiss  the  last  noticed  cases  without  some  observa- 
tions upon  the  distinction  between  them,  and  the  case  of  liodding- 
ton  V.  Kime,  and  others  of  that  kind ;  wherein  it  has  been  repeatedly 
decided,  and  now  I  apprehend  settled  beyond  dispute. 
See  §  165,  that  no  limitations  after  a  contingent  limitation  of  the 
75-91.  fee  simple  absolute  can  be  vested.    The  primd  facie 

resemblance  of  the  cases,  seems  to  call  for  an  atten- 
tion to  the  grounds  of  distinction  between  them.  Such  indeed  is 
their  first  resemblance,  as  to  have  led  Lord  Hardwicke  to  the  [  230  ] 
opinion  he  adopted  in  Walpole  v.  Lord  Conway,  when  he  referred 
to  Loddington  v.  Kime  as  an  authority  in  point  for  it.  But  I  have  al* 
ready  observed,  that  the  precedent  does  not  appear  to  go  the  length 

for  which  it  was  so  resorted  to. 
See§  575.  The  first  observable  difference  betwixt  the  case  of 
Loddington  v.  Kime,  and  that  of  Walpole  v.  Lord  Con- 
way is,  that  in  the  former  there  was  an  actual  limitation  of  the  fee, 
though  in  contingency.  And  it  was  therefore  held,  that  any  subse- 
quent limitation  of  it  must  be  equally  contingent,  as  depending  on 
the  failure  of  the  firsthand  only  operating  in  the  alternative  of  it ;  but 
in  the  case  of  Walpole  v.  Lord  Conway  as  well  as  in  those  of 
Cunningham  v.  Moody,  and  Doe  d.  Willis  v.  Martin,  no  actual 
limitation  of  the  fee  existed,  or  could  exist,  before  the  execu- 
tion of  the  power  of  appointment.  For  a  general  power  of 
appointing  any  estate  or  interest  ad  libitum^  though  enabling 
him  to  limit  the  fee,  does  not  ascertain  any  estate  to  be  limit- 
ed ;  therefore  no  limitation  of  the  fee  arises  until  it  be  actually 
appointed  under  the  power.    The  appointment  when  executed 
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may  not  reach  the  fee ;  it  may  stop  at  an  estate  for  years,  for 
life,  or  in  taiii;  and  until  the  appointment  be  complete,  the 
power  amounts  no  more  to  a  limitation  of  the  fee  than  it  doesr  of 
an  estate  tail,  or  any  other  ascertainable  interest,  equally  within 
the  extent  of  the  power,  but  in  which  the  execution  of  it  may 
terminate,  without  limiting  the  whole  fee. 

The  cases  therefore,  wherein  the  estate  to  be  appointed  is  not 
fixed  by  the  power  itself  to  be  in  fee,  seem  safficiently  distinguish- 
able from  Loddington  v.  Kime,  on  the  ground  I  have  noticed,  of 
their  not  containing  any  limitation  of  the  fee  until  the  appointment 
d6cides  upon  an  estate  to  that  extent;  but  the  distinction,  in  this 
view  of  it,  seems  to  fall  short  of  those  cases,  where  the  power 
itself  confines  the  operation  of  the  appointment  to  the  fee  alone. 
As  in  the  instance  of  a  settlement  to  the  use  of  ^.  for  life,  remain- 
der to  the  use  of  such  child  or  children  of  ^.  and  his  or  their 
heirs  and  assigns,  as  ^.  shall  by  deed,  &c.  appoint ;  and  in  default 
of  such  appointment,  remainder  over,  here  the  power  of  appoint- 
ment being  fixed  to  a  limitation  of  the  fee,  the  case  might  possibly, 
on  that  account,  be  thought  to  be  more  nearly  allied  to  that  of 
[  231  ]  of  Loddington  v.  Eime ;  and  to  amount  to  a  contingent  limitation 
of  the  fee  by  the  deed  itself,  as  in  that  case. 

I  am  not  apprised  of  any  actual  decision  on  a  case  thus  cir- 
cumstanced ;  the  opinion,  however,  of  Powell,  J.  2  Lord  Raym. 
1150>  when  he  says,  '^That  though  it  was  a  doubt  in  Leonard 
Lovie's  case,  whether  a  remainder  could  be  limited  after  a  con- 
tingent fee,  yet  it  is  none  now ;  and  therefore  if  a  fee  simple  be 
limited  to  such  persons  as  t^.  shall  appoint  by  his  will,  remain- 
der over,  that  it  is  a  good  remainder  vested  till  the  appointment,'' 
most  completely  reaches  and  applies  to  the  very  point ;  to  which 
we  may  add,  that  there  is  not  in  any  one  of  the  above  decisions, 
respecting  the  power  of  appointment  not  suspending  the  effect  of 
the  subsequent  limitations,  the  least  notice  taken  of  any  differ- 
ence in  this  respect  between  the  operation,  of  the  appointment 
being  confined  to  a  limitation  of  the  whole  fee  or  not ;  nor  among 
the  reasons  given  for  those  decisions,  is  there  any  the  remotest 
reference  to  the  latter  ground. 

This  leads  us  to  a  conclusion  that  the  doctrine  of  Loddington  v. 
Kime  is  to  be  reconciled  with  that,  in  the  above  cases  of  limita- 
tions through  the  medium  of  powers  of  appointment,  upon  a 
principle  founded  in  the  adoption  or  use  of  that  medium  itself, 
abstracted  from  the  extent  or  modification  of  the  appointing 
power.  And,  I  think,  a  proper  attention  to  the  subject  will  show, 
that  the  principle  of  the  distinction  I  have  already  noticed,  in  re- 
gard to  the  cases  where  the  power  in  them  is  not  restricted  to  an 
appointment  of  the  whole  fee,  is  really  founded  on  the  mode  of 
limitation  by  reference  to  the  medium  of  an  appointment,  viz. 
that  the  effect  of  the  limitation,  in  any  shape  or  degree  at  all,  de- 
pends on,  and  commences  in,  the  execution  of  the  appointment : 
and  in  that  view  of  the  above  principle  of  distinction,  it  seems  in- 
different whether  the  limits  of  the  estate  to  be  appointed  are  as- 
certained or  not,  by  the  deed  creating  the  power.  For  the  limits 
of  the  estate  are  nothing  at  all,  during  the  interval  in  which  the 
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limitation  of  the  estate  itself  is  not  subsisting,  that  is,  till  the  ap- 
pointment gives  it  some  direction,  and  supplies  it  with  an  object. 

And  here  seems  to  be  the  foundation  for  one  general  distinc-  [  232  ] 
tion,  between  cases  where  the  limitation  of  the  fee  is  originally 
and  finally  contained  in,  and  made  by  the  conveyance  itself;  and 
those  where  its  effect  is  referred  to  a  subsequent  direction  or  ap- 
pointment. In  the  first  case,  there  exists  an  actual  limitation  of 
the  fee,  complete  and  perfect  as  it  ever  can  be,  from  the  time  of 
executing  the  deed ;  in  the  other,  no  limitation  at  all,  however 
the  power  may  be  worded,  actually  exists,  until  the  appointment 
gives  it  essence.  The  deed  is  not  complete  nor  operative  before, 
as  to  any  limitations  referred  by  it  to  the  power  of  appointment. 
If  no  appointment  is  ever  made,  no  such  limitation  is  made;  how 
then  can  it  intercept  or  suspend  the  effect  of  limitations  actually 
made  ?  When  the  limitation  is  effected  by  an  execution  of  the 
power,  it  may  divest  other  substituted  limitations,  which  had 
attached  before  its  existence ;  but  it  would  be  strange  to  consider 
it  as  operating  to  their  exclusion,  during  its  own  nonexistence. 
Wherever  the  effect  of  the  limitation  is  referred  to  a  power  of 
appointment,  it  is  wholly  ineffective  from  the  execution  of  the 
deed,  till  that  of  the  appointment;  and  as  much  a  nullity,  until 
raised  by  the  execution  of  the  power,  as  if  it  had  never  been  no- 
ticed in  the  deed  at  all ;  but  where  it  is  finally  made  by  the  origi- 
nal deed  itself,  it  has  all  the  existence,  all  the  efficacy  which  it  can 
derive  from  the  deed ;  nothing  remains  to  give  the  deed  any  fur- 
ther operation  in  respect  to  it  The  limitation  bears  efficiency  in 
it,  from  the  execution  of  the  deed,  and  its  ultimate  effect  only 
awaits  the  occurrence  of  the  object,  which  it  is  directed  by  the 
deed  to  attach  upon. 

The  above  grounds  of  distinction  jnay  perhaps  serve  to  bring 
all  the  cases,  where  limitations  are  referred  to  powers  of  appoint- 
ment, within  the  doctrine  in  Cunningham  v.  Moody,  and  Doe  d. 
Willis  V.  Martin ;  without  in  the  least  clashing  with  that  of  Lod- 
dington  v.  Kime,  and  others  decided  on  the  same  principle;  and 
I  therefore  thought  they  merited  some  notice  in  this  place. 

We  may  next  observe,  that  the  above  cited  cases  of  Napper  v.  Vide  supra, 
Sanders  (in  which  C.  died  before  her  husband,  and  therefore  the  21. 
event  on  which  her  remainder  for  life  was  to  take  effect  never 
happened)  and  Letliieullier  v.  Tracy,  are  two  express  authorities, 
that  where  a  remainder  is  limited,  even  to  a  person  in  esscj  so  as       [  233  ] 
to  depend  on  a  contingency,  this  contingency  may  be  considered 
as  confined  to  such  remainder,  without  extending  to  or  affecting 
the  subsequent  limitations;  as  was  held  in  regard  to  the  contin- 
gency of  C.'s  surviving  her  husband  in  the  case  of  Napper  v. 
Sanders,  and  in  respect  to  the  contingency  of  the  daughter's  leav- 
ing no  issue  living  at  her  decease,  in  the  case  of  LethieuUier  v. 
Tracy.(«) 


(e)  The  opinion  intimated  by  Mr.  Fearne  in  this  section,  that  where     (1)  And 
estates  are  subjected  to  a  general  power  of  appointment  in  the  first  taker,     previously 
with  remainders  over  in  default  of  such  appointment,  the  power  does  not     by  the  de- 
suspend  the  remainders  from  vesting,  is  confirmed  by  the  opinions,  first     dsion  in 

Smith  v. 
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SECTION  THE  TENTH. 

On  those  Cases  where  a  Remainder  is  limited  so  as  to  depend  on 
a  Contingency  affecting  the  preceding  Estate,  but  which 
may  not  affect  the  ulterior  Limitation. 

1.  Limitations  after  a  preceding  estate^  which  is  made  to  de- 
pend on  a  contingency  which  never  takes  effect. 

2.  Limitations  over  upon  a  conditional  contingent  determina- 
tion of  a  preceding  estate,  where  such  preceding  estate  never 
takes  effect. 

3.  Limitations  over  upon  the  determination  of  a  preceding 
estate  by  a  contingency,  which,  though  such  precedent  estate 
takes  effect,  never  happens. 

This  brings  our  attention  to  those  cases  wherein  a  condition 
annexed  to  a  preceding  estate  is,  or  is  not,  considered  as  a  condi- 
tion precedent  to  give  effect  to  the  ulterior  limitations.     We  may 
[  234  ]       distinguish  such  cases  into  three  classes :  First,  limitations  after  a 
preceditig  estate  which  is  made  to  depend  on  a  contingency  that 
never  takes  effect. — Secondly,  limitations  over  upon  a  conditional 
contingent  determination  of  a  preceding  estate,  where  such  pre- 
ceding estate  never  takes  effect  at  all. — Thirdly,  limitations  over 
upon  the  determination  of  a  preceding  estate  by  a  contingency, 
which,  though  such  preceding  estate  takes  effect,  never  happens. 
X.  1.  The  above  noticed  cases  of  Napper  v.  Sanders  and  Le- 
thieullier  v.  Tracy,  appear  to  fall  under  the  first  class  of  this  dis- 
tribution ;  in  which  cases  we  find,  that  the  contingency  affected 
only  that  estate  which  it  was  first  annexed  to,  without  extending 
to  the  ulterior  limitations. 
Bradford  9.        So  in  a  case  referred  to  the  Court  of  E.  B.  from    See  §694, 
Foley.  Chancery,  where  there  was  a  devise  in  trust  for  the     695. 

Dougl.  Rep.  testator's  son  for  life,  and  after  his  decease  unto  his 
63«  first  and  other,  sons  by  any  future  wife  in  tail,  remainder  to  the 

daugliters  of  such  future  marriage  in  fee ;  followed  by  a  proviso, 
that  if  his  said  son  should  thereafter  marry  with  any  woman 
related  in  blood  to  M.  A.  his  then  wife,  all  the  above  uses^  so  far 
as  they  should  relate  to  the  issue  of  such  future  marriage,  should 
cease  and  determine ;  it  being  his  steadfast  resolution,  as  far  as 
the  law  enabled  him,  to  hinder  that  no  person  any  ways  of  kin 
to  her  in  blood,  or  born  or  descended  from  any  such  person, 
should  inherit  any  part  of  bis  said  estate ;  and  in  such  case,  not- 
withstanding there  should  be  lawful  issue  of  his  said  son  by  such 
future  marriage,  they  should  take  nothing  under  his  will ;  but  the 
trustees  should  stand  seised  to  the  use  of  the  testator's  brother's 
children  in  tail ;  and  in  case  of  all  their  deaths  in  his  own  life-time 
or  afterwards  without  issue,  then  he  gave  all  his  real  estate  to 
his  own  right  heirs;  he  meant  such  heirs  only  as  should  be  no 

Idjrd  Cam"  of  the  Master  of  the  Rolls,  and  afterwards  of  the  Lord  Chancellor,  in 

elford,  Maundrell  t>.  Maundrell,  7  Ves.  jun.  567.     10  Ves.  jun.  246.  (1)     And 

2  Ves.  Jun.  see  Mr.  Sugden's  Treatise  on  Powers,  Ch.  2.  §  4. 
698. 
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ways  related  in  blood,  or  claim  any  descent  from  any  person  re- 
lated in  blood  to  M.  A.  his  said  son's  then  wife,  all  and  every  of 
whom  he  thereby  utterly  excluded  from  any  right,  title,  or  benefit 
from  his  real  or  personal  estate  in  any  shape  whatsoever.  After  [  235  ] 
the^  testator's  decease,  M,  A.  died,  and  after  her,  the  testator's 
son,  without  issue,  and  without  having  married  again.  And  it 
was  contended  that  the  limitations  to  the  testator's  brother's  sons 
depended  on  his  said  son's  marrying  again,  and  having  therefore 
failed,  the  heir  at  law  was  entitled. 

Lord  Mansfield  observed,  that  nothing  could  be  clearer  than 
the  testator  meant  that  no  child  of  3f.  A,  should  take  in  any 
event ;  and  yet,  according  to  the  argument  insisted  on,  such  child, 
if  there  had  been  one,  must  have  taken ;  and  the  court  certified 
they  were  of  opinion,  that  the  children  of  the  brother  of  the  testa- 
tor took  estates  tail  with  cross  remainders.  Here  we  see  that 
upon  the  evident  intention,  the  contingency  of  the  son's  marry- 
ing again  &c.  was  confined  to  the  estates  limited  to  his  future 

issue. 
See  §  And  in  a  later  case,  where  a  testator,  after  devising  Horton  v. 

222a.  lands  to  his  wife  for  life,  and  expressing  his  next  de-  Whittaker. 

sire  to  provide  for  his  sisters,  but  considering  that  his  1  Durnf.  & 
sister  M,  wife  of  W.  was  already  well  provided  for,  during  the  East,  346. 
life  of  her  said  husband,  and  therefore  would  not,  unless  she  hap- 
pened to  survive  him,  want  any  assistance  to  enable  her  to  live 
in  the  world ;  he  devised  certain  lands  to  trustees,  their  heirs  and 
assigns,  in  trust  that  they  and  their  heirs  during  the  life  of  the 
said  M.  should  pay  the  rents  and  profits  to  the  testator's  sisters 
E.  and  B,  their  heirs  and  assigns ;  and  from  and  after  the  decease 
of  the  said  W,  in  case  the  testator's  sister  Af.  should  be  then  liv- 
ing, then  to  the  use  of  the  three  sisters  severally,  in  thirds  for  their 
respective  lives,  with  several  remainders  to  their  sons  successively 
in  tail;  remainder  to  their  daughters  as  tenants  in  common,  with 
cross  remainders  between  the  sisters  on  default  of  issue  of  their 
bodies  respectively :  it  was  held,  that  the  condition  of  the  married 
sister's  surviving  her  husband  did  not  extend  to  any  of  the  limi- 
tations subsequent  to  her  estate  for  life. 

The  construction  in  these  cases,  as  to  the  restriction  of  the  con- 
tingency to  the  estate  first  hinged  upon  it,  appears  to  depend  on 
the  testator's  apparent  intention  not  to  extend  it  fartheh  For 
wherever  there  is  no  apparent  distinction  in  view  in  this  re- 
spect, between  such  estate,  and  those  which  follow  it,  the  con-  [  236  ] 
tmgency,  it  seems,  will  equally  affect  the  whole  ulterior  train  of 

limitations. 
See  §669.        Thus  in  case  of  a  devise  to  the  testator's  son  and  Davis  r. 

the  heirs  of  his  body,  and  if  his  said  son  should  die  Norton. 
without  issue  of  his  body,  and  the  testator's  wife  should  survive  2  P.  Wms, 
the  said  son,  then  the  testator's  wife  should  enjoy  the  premises  ^^• 
for  her  life,  and  after  her  decease  that  the  premises  should  be  en- 
joyed by  the  testator's  sister  for  her  life^  and  after  her  decease 
(the  testator's  son,  William  Hooker,  being  dead,  without  issue  as 
aforesaid)  then  the  testator  devised  the  premises  oyer  in  fee:  the 
testator'»  wife  did  not  survive  the  testator's  son,  but  he  died  after 
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her  without  issue:  and  upon  a  question,  whether  the  ulterior 
devise  over  had  not  failed  by  the  wife's  death  in  the  son's  life* 
time,  a  case  was  (by  consent)  made  for  the  determination  of  the 
Judge  (Reynolds)  who  tried  the  cause ;  whose  opinion  was,  that 
the  remainder  limited  by  the  will  was  a  contingent  remainder, 
depending  on  the  death  of  the  son  without  issue  in  the  life  of  the 
testator's  wife ;  and  as  that  contingency  never  happened,  the  re- 
mainder which  depended  thereon  could  never  arise; — In  this  case 
the  Judge  seems  to  have  laid  much  stress  on  the  words,  <^  the  tes- 
tator's son  being  then  <<  dead  without  issue  as  aforesaid,"  annexed 
to  the  remainder  after  the  wife's  decease,  as  equivalent  to  a  repe- 
tition of  the  contingency  first  expressed,  of  the  son's  dying  with- 
out issue,  the  wife  then  living. 

And  again,  where  lands  were  devised  to  trustees,    See  §  669. 
Doe  d.  upon  trust,  out  of  the  rents  to  pay  20/.  annually  to  the 

Watson  V.  testator's  daughter  for  life,  and  to  pay  the  residue  of  the  rents, 
Shipphard.  ^^^  ^^  whole  after  her  decease  to  her  husband  for  his  life ;  and 
•Tft^^Vv^^ip  if  she  should  happen  to  survive  her  husband,  then  to  stand  seised 
75.    £i  vide  ^  ^^jj  ^j^^  lands  upon  the  trusts  after  mentioned,  viz.  to  his  said 

W  J*lV  d*^*^^®'  fo'  ^if®>  ^^^^  ^^  ^^^  ^^^  ^'  ^^'^  ^'^  \i€\x^  of  his  body, 
fe>r^O  ^''  remainder  to  the  heirs  of  the  body  of  her  husband  by  her,  remain- 
Bradford  ^^'^  *^  ^^^  \\^\t^  of  her  body  by  any  other  husband,  remainder  to 
tj.  FoLy,  ^^^  husband  and  his  heirs  for  ever.  The  testator's  daughter  died 
DougL  63.  in  ^h^  life-time  of  her  husband,  and  it  was  held  that  the  limita- 
Horian  v.  ^iOQS  over  should  not  take  eflfect ;  for  that  the  contingency  was 
WhittdkeTj  not  confined  to  her  life  estate,  but  extended  to  all  the  subsequent 
[  237  ]       limitations;  the  court  not  finding,  upon  the  whole  will,  sufficient 

1  T.  R.  346.  to  gather  a  difierent  intent,  so  as  to  warrant  them  in  supplying 
Doe  d.  the  omitted  words.  In  this  case  we  may  observe,  that  the  con- 
Vestey  ©.  tingency  itself  was  expressly,  by  the  words  of  the  will,  extended 
Wilkinson^   to,  and  equally  connected  with,  all  the  subsequent  limitations; 

2  T.  R.  209.  fo|.  the  trustees  were,  in  that  event,  to  stand  seised  of  the  lands  to 
^rr^li  *'  ^^  several  uses,  intents,  and  purposes  in  the  will  after  men- 
f^Ah^^^*  tioned;  which  uses  included  as  well  the  limitation  to  the  wife  for 
liUj|.422.  ijfe^as  those  following  it;  so  that  there  was  no  particular  con- 
•^^y  *•  nection  of  the  condition  with  her  estate,  more  than  with  any  of 
Walters,        the  rest 

Pearsallv.  Simpson,  15  Ves.  29.  Woodcock  «.  Duke  of  Dorset,  3  Bro.  C,  C  569. 
Wingrave  v,  Palgrave,  1  P,  W.  400. 

Scatterwood  X.  2.  As  an  instance  of  that  class,  where  subse- 
«.  Edge,  quent  estates  were  limited  on  a  conditional  determi-  See  §669. 
1  Salk.  229,  nation  of  a  preceding  estate,  and  such  preceding  estate 
and  Vide  never  took  efiect  at  all,  we  may  refer  to  the  case  of  a  devise  to 
Holmes  v.  trustees  for  eleven  years,  remainder  to  the  first  and  other  sons  of 
^^^!^*'^^>  B.  successively  in  tail  male,  provided  they  should  take  the  testa- 
\vii  2*  ^^''®  surname ;  and  in  case  they  or  their  heirs  should  refuse  to 
Wll^  ^^^  *®  testator's  surname,  or  die  without  issue,  remainder  to  the 
Soit'  ^'  ^'®*  ^^  ^^  ^*  ^^^n^^'oder  over.  B.  died  without  having  had  any 
S^Maule  *  ^'*'  ^'  ^^^  *  ^^  ^^  ^^^  ^™®  ^^  ^^^  devise.  The  court  did  not 
S.  300*  ^id  ^P®^  ^  (o  ^^^  validity  of  the  devise  to  the  first  son  of  B.  being 
infra^  240.    after  a  term  of  years  without  any  preceding  freehold  to  support 
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it;  b«t  resolved  that  the  subsequent  limitation  to  the  first  son  of  £^  vide 
C»  who  was  then  in  esse^  and  capable,  took  e£fect ;  and  that  the  supra j  18. 
preceding  limitation  to  the  first  son  of  B,  or  the  condition  thereto 
annexed;  did  not  operate  as  a  precedent  condition  which  must 

happen,  to  give  effect  to  the  subsequent  limitation  to 
See  §  34,  the  son  of  C.  but  was  only  a  precedent  estate  attend- 
d9»  ed  with  such  limitation. 

See§669>        Of  the  same  opinion  was  Lord  Hardwicke  in  the  Jqh^s  « 
671.  case  of  Avelyn  v.  Ward ;  who  said,  he  knew  of  no  Westcomb. 

case  of  a  remainder  or  conditional  limitation  over,  of  i  £g^  j^i^^] 
a  real  estate,  whether  by  way  of  a  particular  estate,  so  as  to  2^* 
leave  a  proper  remainder,  or  to  defeat  an  absolute  fee  before  Avelyn  v. 
limited  by  a  conditional  limitation,  but  if  the  precedent  limitation.  Ward,  1  Ves. 
by  what  means  soever,  be  out  of  the  case,  the  subsequent  limita-  sen.  420 ; 
tion  should  take  place.     As  the  said  case  of  Avelyn  v.  Ward,  Statham  v. 
and  indeed  most  of  the  cases  which  occur  upon  this  point,  are  Bell,  Cowp. 
cases  wherein  the  whole  fee  was  first  limited,  I  shall  postpone       [  238  ] 
the  further  consideration  of  them  to  the  chapter  of  executory  Rep.  40 ; 
devises ;  only  observing  in  this  place,  that  if  such  a  conditional  ^^^  other 
limitation  is  not  defeated  by  the  failing  of  the  preceding  estate,  ^^^  ^^ 
in  those  cases  wherein  the  whole  estate  is  first  limited ;  it  fortiori  ^^»  "^^'^^ 
it  should  not  be  defeated,  in  the  cases  where  the  whole  fee  is  not  ^^»  et  seq. 
at  first  limited,  but  the  remainder,  though  conditional,  includes     ^    ***  ., 

the  residue  of  the  estate  not  before  otherwise  disposed  of.  ruieprevatis 

^  09  to  person' 

al  estate;  vide  Meadows  v.  Parry y  1  Ves.  4*  ^-  I^^* 
X.  3.  As  to  cases  of  the  third  class,  we  may  observe,  that  Vide  Brown 
although,  where  a  remainder  is  devised  to  take  effect  on  a  condi-  v,  Higgs^ 
tion  annexed  to  the  preceding  estate,  and  that  preceding  estate  4  Ves.  718, 
fails,  it  appears,  that  the  remainders  shall  nevertheless  take  place;  ^<^^  (<>)' 
yet,  where  such  preceding  particular  estate  takes  place,  and  the  «^*^«  '^ 
condition  is  not  performed :  the  remainder,  it  has  been  held,  will  p'.'j  *^^  . 
not  take  efiect  at  the  expiration  of  such  preceding  estate ;  unless  ^"  "^^  ^^ 

in  those  cases  where  the  apparent  general  intention  of  the  testa-  '*f  j*^'  ** 
«  -  >.«ii«  r«-  u  cited;  and 

tor  calls  for  it.  g  C  ^  Ves 

See  §  34,  It  has,  indeed,  been  contended,  that  where  a  testa-  ^gg  'q  y^^' 
259,  260,  tor  gives  a  particular  estate,  and  after  limits  an  estate  5^^]  ^  ^g  ' 
281.  over,  upon  a  contingency,  which  is  to  determine  the  y^^  ^|^ 

particular  estate  sooner  than  it  would  otherwise  de-  3  ^^j^,  285. 
termine;  there,  though  the  contingency  does  not  happen,  never- 
theless the  limitation  over  shall  be  good  after  the  determination 
of  the  first  estate;  but  Lord  Hardwicke  denied  there  was  any 
such  rule ;  for  that  all  the  cases  which  could  be  put  depended  on 
particular  words,  and  the  intent  of  the  party :  and  to  prove  it, 
cited  a  case  where  ^.  devised  his  estate  to  his  son  in  tail  male, 
remainder  to  B,  for  life,  remainder  to  his  sons  in  tail  male,  on  Amherst  0. 
condition  he  should  change  his  name,  and  if  he,  or  any  son  Lytton.  In 
of  his,  refused  to  do  so,  then  he  directed  the  devise  to  be  void,  Chaiic.1727. 
and  gave  the  estate  to  D.  &c.     The  son  died  without  issue,  B.  Brown'sCas. 
performed  the  condition  and  died  without  issue ;  and  upon  a  P^rl.  v.  3. 
question  whether  D.  should  have  the  estate  after  ^.'s  death,  the  P-  4®^- 
Judges  of  K.  B.  certified  their  opinion,  that  D,  took  no  estate  on 

22 
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the  death  of  B.  but  that  it  vent  to  the  heir  at  law  of  A.:  which 
opinion  was  confirmed  by  the  House  of  Lords  in  1729. 
8  Atk.  282.       And  accordingly,  in  a  case  where  Jl.  devised  bis    See  §  149, 
Sheffield  e.   house,  &c.  to  his  wife  for  life,  upon  this  express  con-    )27(H379. 
Lord  Orrery,  dition  only,  that  if  she  should  marry  again,  then  his 
[  239  ]       will  and  meaning  was,  that  the  house,  &c.  should  go  forthwith  to 
his  eldest  son  and  his  issue,  and  if  all  his  issue  male  should  die, 
&e.  remainder  over;  Lord  Hardwicke  held  that  it  was  not  a 
vested  remainder  in  the  son,  but  a  contingent  limitation  to  take 
effect  only  if  the  wife  of  the  testator  should  marry  again.     It  was 
contended  to  be  a  devise  to  the  wife,  during  her  widowhood,  in 
which  case  the  devise  over  would  have  been  vested,  to  take  effect 
either  on  the  marriage  or  death  ;  but  Lord  Hardwicke  thought, 
upon  the  whole  will,  the  devise  over  was  contingent,  and  to  take 
effect  only  on  the  widow's  marrying  again  ;  the  words,  he  said, 
were  upon  this  express  condition  only,  that  if  his  said  wife  should 
at  any  time  marry  again,  &c.    That  as  to  the  case  of  Luxford  v. 
Gheeice,  which  was  pressed  upon  him,  and  he  acknowledged  it  to 
be  the  strongest  case  cited,  he  said,  the  penning  was  different ; 
for  there,  after  the  devise,  were  added  the  words  *<  if  she  do  not 
marry  again,"  which,  he  said,  restrained  the  original  iimitation, 
and  were  the  same  as  if  they  had  been  to  the  wife  for  life,  <4f  die 
so  long  continue  a  widow ;"  that  the  cases  appeared  to  him  to 
differ  in  substance,  for  there  were  no  words  in  the  cited  case,  that 
could  substantiate  the  testator's  intent  without  construing  it  an 
estate  tail ;  but  in  the  principal  case  there  was  no  necessity  for 
such  a  construction ;  and  the  intent  of  the  testator  was  more 
effectually  answered  by  the  construction  he  adopted,  than  any 
other. 
Luxford  v.         In  the  case  of  Luxford  v.  Cheeke,  cited  in  that      See  §  34, 
Cheeke,         which  I  have  last  noticed,  the  testator  devised  his      42,  259, 
8  Lev.  125.  estate  to  his  wife  for  life,  if  she  should  not  marry      260. 
Brown  t>.       again,  but  if  she  did,  then,  that  his  son  H.  should 
Cutter,  presently  after  his  mother's  marriage,  enter  and  enjoy  the  premi- 

Raym.  427.  ges  to  him  and  the  heirs  male  of  his  body,  remainder  to  testator's 
Vide  guproj  other  sons  successively  in  like  manner,  remainder  over :  the  wife 
7,  tn  note,     survived  the  testator,  and  died  without  marrying  again :  the 
question  between  the  heir  general  of  the  testator,  and  the  issue 
male  of  one  of  the  sons,  was,  whether,  the  condition  not  having 
been  performed,  the  remainder  to  the  sons  in  tail  took  effect  ? 
The  court  held  that  it  did ;  for  that  by  the  whole  scope  of  the 
will,  the  testator  intended  an  entail ;  and  rather  than  the  intent 
[  240  ]       of  the  testator  should  be  defeated,  the  court  construed  the  devise 
to  the  wife  to  be  the  same  as  a  limitation  to  her  during  widow- 
hood, remainder  over,  &c.  to  commence  on  the  determination  of 
the  wife's  estate,  whether  by  marriage  or  death.     And  it  is  ob- 
servable, that  Hale,  C.  J.  expressed  a  similar  opinion  in  Lady 
1  Ventr.  203.  Ann  Fry's  case,  wljere,  he  said,  it  is  all  one  as  if  the  estate  had 
Vide  infrUf  been  devised  to  her  for  life,  and  if  she  marries  then  to  remain, 
273.  which  had  been  but  an  estate  quam  diu  sola  vixerii, 

Jordan  o.  In  a  case  where  a  testator  devised  lands  to  his  wife     See§  259. 

Holkman.      during  her  widowhood,  and  if  she  should  marry  again, 
Ambl.  209. 
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that  then  his  daughter  should  enter,  provided  that  if  his  wife 
married  and  survived  his  daughter,  the  estate  should  return  to 
her,  Lord  Hardwicke  took  a  distinction  between  the  devise  of  an 
estate  during  widowhood,  with  remainder  over ;  and  a  devise 
during  widowhood  with  remainder  over  on  her  marrying  again 

within  a  limited  time. 
See  §  38,         Where  there  was  a  devise  to  a  wife  provided  she  Doe  d.  Dean 
40.  remained  a  widow,  but  in  case  she  married  a  second  &  Ch.  of 

husband,  then  to  testator's  nephew  when  he  should  Westminster 
attain  the  age  of  twenty-three  years ;  it  was  held,  that  the  widow  *•  Fieeman 
had  an  estate  tUl  the  nephew  attained  the  age  of  twenty-three  ^J^^^^' 
years,  though  she  married  before.  ^    ♦ 'oIq 

A  demse  ocer  on  a  daughter* »  marriage  witk  a  Scotchman^  was  held  good  in  Perrin 
V,  Lyon^  4*c.  9  East^  170. 

There  are  some  other  cases  of  dispositions  on  the  event  of  a  Vide  Jeffireys 
second  marriage,  being  extended  in  construction  to  death  without  v,  Reynous, 
marriage,  which,  as  they  concerned  personal  estates  only,  I  shall  6  Brown's 
refer  to  the  head  of  executory  devises.    But  here  I  may  observe,  Pari.  Cas. 
that  a  limitation  may  be  so  penned,  as  to  take  effect  either  as  a  260,  Rey- 
conditional  limitation  in  derogation  and  abridgment  of  a  preced-  ^^^^  ^-  '^®^* 
ing  particular  estate,  upon  the  performance  of  a  condition  annex-  ^^^'  , 
ed  to  such  preceding  estate;  or  as  a  remainder  expectant  upon  pr^^'Vf 

such  preceding  particular  estate,  though  the  condition  ^^^}  ^* 
See  Ap-      be  not  performed ;  as  appears  to  have  been  the  fact  in       *    133 
pendix        the  case  of  Scatterwood  v.  Edge  above  cited;  where,  fn^aWin  \ 
IX.  note      supposing  the  limitations  to  the  sons  of  B.  good,  the  Gordon  o. 
8.  subsequent  limitation  to  the  first  son  of  C.  was  to  Adolphusl 

take  effect  either  upon  the  sons  of  B,  refusing  to  take  []y[^^  354/ 
the  testator's  surname,  or  otherwise  upon  failure  of  issue  of  the  all  cited  in* 
eons  of  B.    I  shall  also  postpone  the  further  notice  of  this  sort  of       [  241  ] 
limitations  till  I  come  to  treat  of  executory  devises.  fra,  p.  508.  n. 

X.  4.  (/)  It  sometimes  happens,  that  a  remainder  is  limited  Supra,  237. 
And  vide  Cro.  Jac.  697.  Foy  v,  Hynde,  vide  infra,  606,  et  scq.  And  Doe  v.  Fonne- 
rau,  Dougl.  R«?p.  486,  Sd  ed.  infra,  308. 

(/)  X.  4.  Instances  in  which  a  remainder  is  limited  in  words,  which  Nash  t>, 
seem  to  import  a  contingency,  though  in  fact  they  mean  no  more  than  Smith, 
would  have  been  implied  without  them ;  or  do  not  amount  to  a  condition  17  Ves.  29. 
precedent,  but  only  denote  the  time  when  the  remainder  is  to  vest  in  doesnotseem 
possession : — In  these  cases,  the  remainder  is  a  vested,  not  a  contingent  to  he  within 
remainder.  the  reason  i^ 

In  all  these  cases  cited  by  Mr.  Fearae  in  support  of  this  position,  there  the  cases 
was  an  intermediate  devise  or  disposition  of  the  estate  or  the  rents  and  dted  by  Mr. 
profits  ofit,  either  to  a  stranger  or  for  the  devisee's  own  benefit,  till  the  Feame^ 
time,  at  which  the  devisee  was  to  take  the  estate ;  and  the  cases  appear  to  p.242,e<  seq. 
have  been  determined  upon  that  circumstance,  the  devise  of  the  particular 
interest  being  considered  to  operate  only  as  an  exception  out  of  the  devise 
made  subject  to  it.    But  it  sometimes  happens,  that  a  devise  is  made  to  a 
person  and  his  heirs,  at  a  future  time,  without  any  such  devise  or  disposi- 
tion of  the  intermediate  estate.     In  a  printed  opinion  on  a  case,  which  Vide  Doe  d. 
arose  on  an  immediate  devise  "  to  B.  his  heirs  and  assigns  for  ever,  Hunt  v. 
when  he  arrived  to  the  age  of  21  years  of  age,"  Mr.  Feame  thought  the  Moore,  14 

Easiy  601, 
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in  words  which  seem  to  import  a  contingency,  though    See  §  f46. 
in  fact  they  mean  no  more,  than  would  have  been  im- 
plied without  them;  or  do  not  amount  to  a  condition  precedent, but 
only  denote  the  time  when  the  remainder  is  to  vest  in  possession. 
8  Rep.  19.        Thus,  where  there  was  a  devise  of  land  to  A,  and      ^    . 
Boraston's     B.  for  eight  years,  and  after  the  said  term  to  remain      ^^  ^ 
case,  and      to  the  testator's  executors,  till  such  time  as  H,  should  ^' 

vide  1  P.  W.  accomplish  his  age  of  twenty-one  years ;  and  when  the  said  IL 
170.  Yidt  should  come  to  his  full  age  of  twenty-one  years,  then  the  testator 
f^riihM  9.  willed  that  H,  should  enjoy  the  lands  to  him  and  his  heirs  for 
f^v^^^ti  ever,  H.  died  under  twenty-one  ;  and  it  was  contended  that  the 
r  S4?  1  r®"^*i'^^®''  ^id  "^^^  ^®^^  **^  ^-  because  he  did  not  live  to  attain  the 
t  ^2  ^8®  ^^  twenty-one  years ;  for  that,  as  he  was  not  to  have  it  until 
^  .•  25  lus  age  of  twenty-one,  it  was  contingent  on  that  event,  it  being 
S^a^en  '  ^°^®^^^*i^  whether  he  ever  would  attain  that  age.  But  it  was 
Stanl^  *'  ^^^^y  ^^at  the  case  was  nothing  else  in  effect,  than  a  devise  to  the 
16  Fe?*491. 6X®cutors  till  H.  attained  the  age  of  twenty-one  years,  remainder 
Perrinv.  '  ^^  -H  in  fee ;  and  that  the  adverbs  of  time,  when,  &c.  and  then, 
Lyofij  Sec.  &c«  ^o  not  make  any  thing  necessary  to  precede  the  settling  of  the 
0  £a^,  170.  remainder ;  any  more  than  in  the  common  case  of  a  lease  for  life 
Dot  d,  or  years,  and  after  the  decease  of  the  lessee  or  the  term  ended, 

Wight  V.  remainder  to  another,  in  which  cases  the  remainder  vests  pre- 
Cundall,  sently.  And  that  these  adverbs  expressed  the  time  when  the 
0  Eagty  400.  remainder  to  H.  should  take  effect  in  possession,  and  not  when  it 
EdtDurds  v.  should  become  vested. 

6  Taunt.  213.  Goodright  d,  Revell  v.  Parker.  1  M.  and  S.  692.  and  vide  infra^ 
401-2,  and  vide  Phillips  v.  Dtdkin,  I  M.  ^  S.  744.  And  vide  2  Atk.  804.  and 
Manfield  v.  Dugard,  and  Goodtitle  d.  Hayward  v.  Whitby,  and  Doe  d.  Wheadon  v. 
Lea,  infra,  245,  246.    Moor,  487.  Holcrofl's  case. 

So  where  there  was  an  estate  given  to  •^.  for  life.  See  §346. 
and  afterwards  to  his  first,  second,  third  and  fpurth 
sons  in  tail,  and  if  his  fourth  son  die  without  issue,  then  to  B.; 
this  was  held  a  remainder  vested  in  B.;  and  the  same  thing  as  if 
it  had  been  said  remainder  to  B.  where  the  fourth  son's  dying 
without  issue  is  implied;  that  it  was  not  a  condition,  but  an 
expression  of  the  time  when  the  remainder  should  vest  in  pos- 
session. 
Cro.  Jac.  3o  where  a  testator  devised  houses  to  S.  his  son     See  §346, 

415.  Webb    ajfler  the  death  of  his  wife,  and  if  his  three  daughters     347, 349. 
V.  Hearing,    or  either  of  them  should  over-live  their  mother  and  S. 
And  vide       their  brother  and  his  heirs,  they  to  enjoy  the  same  houses  for  the 

■■  ■  ■  ■ 

Doe  d.  land  would  not  vest  in  the  devise  till  he  attained  twenty-one.     He  asks, 

RoaJce  v.  "  Who  shall  have  the  possession  in  the  meantime?  For  it  must  be  either 
Nowelly  1  ill  the  devisee  himself,  or  the  heir  of  the  testator.  The  devisee  cannot  be 
Matde  4*  entitled  thereto,  if  we  pay  any  regard,  or  allow  any  sort  of  efiect  to  the 
Selwynf%27y  words,  when  he  arrives  to  twenty-one  years  of  age.  And  if  we  admit  the 
aMrmed  in  heir  of  the  testator  to  be  entitled  thereto,  then  we  destroy  the  supposition 
Bom.  P.  of  the  estate's  being  vested  in  the  devisee ;  for  the  heir  of  the  testator 
in  Randoll  could  not  possibly  be  entitled  (as  such)  under  any  interest  vested  in  the 
V.  Doe  d.  devisee."  See  Mr.  Fearne's  Posthumous  Works,  page  191. 
Roake,  5  Dow^s  Rep.  202.  and  vide  Doe  d.  Andrew  v.  HtUton,  8  Bos.  fy  P.  643. 
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tenn  of  their  lives,  remainder  to  J,  and  W,\  after  the  testator's  Cro.EIiz.26. 
decease,  the  son  and  two  of  the  daughters  died  without  issue,  then  I^ee  9.  Vin- 
the  mother  died,  and  afterwards  the  third  daughter.     One  of  the  cei^t,  and 
questions  upon  this  will  was,  (after  it  had  been  resolved  that  by  ^^^^  *'• 
heirs  of  S,  was  intended  heirs  of  his  body)  whether  this  remain-  Goddard, 
der  to  J.  and  W.  was  contingent  upon  the  event  of  the  daughter  2  Jones, 111. 
surviving  their  mother  and  brother ;  and  if  so,  whether  the  con- 
dition was  well  performed,  two  of  the  daughters  having  died  in 
their  brother's  life-time:  but  the  court  resolved  that  it  was  not  a 
contingent  limitation,  but  only  an  expression  when  the  remainder 
should  commence  (1.  t,  take  effect  in  possession.) 

And  where  one  devised  all  his  lands  to  his  wife  for  life,  and  King  «. 
after  her  death  to  his  three  daughters  equally  to  be  divided,  and  Rurnball, 
if  any  of  them  died  before  the  others,  then  the  others  to  be  heirs,  Cro.  Jac. 
and  if  they  all  died  without  issue,  remainder  over,  it  was  ad-  449* 
judged  that  they  all  took  vested  estates  tail. 

So  a  devise  of  Blackacre  and  Whiteacre  to  M»  for  life,  and  after 
her  death,  Blackacre  to  B,  and  his  heirs  for  ever,  and  Whiteacre  Cro.  Jac. 
to  C.  and  his  heirs  for  ever,  and  that  the  survivor  of  them  shall  be  ^0^- 
heir  to  the  other,  if  either  of  them  die  without  issue,  was  holden  Chadock  ». 
to  be  an  immediate  estate  tail  in  each  with  a  vested  remainder  to  Cowley, 
the  other;  and  not  a  contingent  limitation  to  the  survivor  on 
cither's  dying  without  issue  in  the  life-time  of  the  other :  but  if 
it  had  been,  if  either  of  them  die  without  issue,  living  the  other, 
or  before  such  an  age,  the  devise  over  would  then,  it  seems, 

have  been  contingent  on  such  event. 
See  §  346,        Again,  where  a  testator  having  four  children,  de-  Fortesque  v* 
348,  349,    vised  one  house  to  his  eldest  son  and  heir,  without  Abbot. 
350.  limiting  any  estate ;  and  so  devised  three  other  houses  Pollex,  479. 

to  his  other  three  children  respectively,  and  willed  Sir  Thomas 
that  if  either  of  his  said  children  should  depart  this  life,  then  the  JoQ^»  79. 
houses  so  given  them  should  be  equally,  divided  betwixt  them 
that  are  living;  the  eldest  son  died,  and  it  was  contended  that 
this  limitation  over  to  the  children  then  living  was  a  contingent 
remainder  to  the  survivors,  depending  on  the  particular  estates 
for  life  in  the  children ;  and  that  the  eldest  son's  estate  for  life,  in  [  244  ] 
the  house  devised  to  him,  was  merged  in  the  fee  which  descended 
on  him  upon  his  father's  decease;  and  consequently  the  contin- 
gent remainder  to  the  survivors  in  this  house  was  thereby  de- 
stroyed. But  on  the  other  hand,  it  was  insisted,  and  so  adjudged 
by  the  court,  that  this  was  not  a  contingent  remainder,  but  a 
vested  remainder ;  and  that  every  child  took  a  particular  estate 
in  his  or  her  house  for  life,  with  remainder  to  the  others  for  their 
lives  vested,  agreeable  to  the  resolutions  in  the  above  cited  cases 
of  Webb  V.  Hearing,  King  v.  Rumball,  and  Chadock  v.  Cowley. 

^It  is  observable  that  this  case  is  wrongly  reported  by  Levinz,  2  Lev.  202« 

who  says  he  heard  that  the  court  held  it  good  as  an  executory 
devise.  But  both  Pollexfen  and  Sir  Thomas  Jones,  who  argued 
the  case,  report  the  decision  of  the  court  as  above  stated. 

And  in  a  case  where  one  devised  lands  to  K,  and  the  heirs  of  2  Veotr. 
her  body,  and  if  K.  died  without  issue,  to  J.  for  life ;  and  in  an-  36S,  anon, 
other  clause  of  the  will  he  devised,  that  if  K.  died  without  issue, 
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and  J.  be  then  deceased^  then  and  not  otherwise,  he  gave  the 
land  to  N.  and  his  heire;  upon  a  bill  by  N.  after  the  death  of  K. 
without  issue  and  of  J.  to  haire  the  trust  execute,  it  was  decreed 
for  N.  although  J.  survived  K.  because  the  words  (if  J,  be  then 
deceased)  seemed  to  be  put  in  to  express  the  testator's  meaning, 
that  J.  should  be  sure  to  have  it  for  her  life,  and  that  N.  should 
not  have  it  till  she  were  dead;  and  to  show  when  N.  should  have 
it  in  possession. 
Stocker  v.  ^^  where  there  was  a  surrender  of  copyholds  to  the  use  of  the 
Edwards,'     surrenderor  for  life,  and  afterwards  to  the  use  of  his  youngest  son, 

2  Show.  398.  ^°d  ^^^  lieSx^  of  his  body,  if  he  attained  the  age  of  eighteen,  and 
Vide  Ed-  *  ^^  ^^  ^i^^l  before  eighteen  without  issue  male,  then  to  the  right 
wards  v.  heirs  of  w^.;  it  was  held  to  be  a  condition  subsequent  with  respect 
Hammond,    to  the  youngest  son;  and  therefore  the  remainder  vested  immedi- 

3  Lev.  132,  ately,  subject  to  be  defeated  by  the  condition  of  his  dying  with- 
where  the  out  issue  male  before  he  attained  the  age  of  eighteen.  Here  it 
same  case  was  evidently  the  intent,  that  the  estate  should  not  go  to  the  heirs 
[  245  ]  of  ^.  if  the  younger  son  died  before  eighteen,  leaving  issue  male; 
seems  to  be  but  if  the  estate  was  not  to  vest  till  he  attained  eighteen,  this 
somewhat      intent  could  not  have  been  satisfied. (^) 

dififerently  reported. 

Manfield  9        ^^  ^^^  ^^^^  ^^  ^  devise  to  the  testator's  wife,  till        See  § 
Dusard     *    ^^  ^°  should  attain  to  his  age  of  twenty -one  years,        340a. 

1  E^.  Abr.    ^^^  when  his  son  should  attain  to  that  age,  then  to 

195. '        '  ^^  ^^  ^'^d  ^^  heirs,  the  son  died  at  the  age  of  thirteen  years,  and 

And  vide  ^^  was  held  that  the  wife^s  estate  determined  on  his  decease ;  and 

2  Atk.  304.  that  the  remainder  vested  in  the  son  upon  the  testator's  death, 
Trodd  «.  and  did  not  expect  the  contingency  of  his  attaining  twenty-one 
Downs.  years  of  age. 

Tide  supra^  6,  7,  4*ft.  (^)  top.  5;  and  Boraston^s  aucy  3  Co.  20.. 

And  where  the  testator  devised  lands  to  two  trus-  4See  §  328. 

(g)  In  the  late  case  of  Bromfield  o.  Crowder,  1  New  Rep.  313.  the 
record  of  the  case  of  Edwards  «.  Hammond  was  searched  for  and  pro-    See  §  298* 
duced  by  desire  of  the  court,  from  which  it  appeared  that  the  premises  in     300,  351- 
question  were  customary  lands  held  of  the  manor  of  South  Burstead  in     365. 
Essex,  in  which  there  was  a  custom  that  the  youngest  son  should  inherit, 
and  that  the  widow  of  the  tenant  m  fee  should  have  her  free-bench ;  that  John  Ham- 
mond the  elder  surrendered  the  reversion  of  the  premises  in  question,  d&pendQut  on  his 
mother's  free-bench,  "  to  the  use  of  himself  for  life,  and  afler  his  decease  to  the  use  of 
John  Hammond  the  younger  (his  eldest  son)  and  his  heirs  and  assigns  for  ever,  if  it 
shall  happen  that  the  aforesaid  John  Hammond  the  younger  shall  live  until  the  afore- 
said John  Hammond  attain  the  age  of  twenty  and  one  years ;  provided  always  and 
under  the  condition  nevertheless,  that  if  it  shall  happen  that  the  aforesaid  John  Ham- 
mond the  younger  shall  die  before  he  attain  the  age  of  twenty  and  one  years,  then  to 
remain  to  the  use  of  John  Hammond  the  elder  and  his  heirs ;" — that  the  mother  died 
in  the  life-time  of  the  surrenderor ;  that  the  surrenderor  died  leaving  issue  the  said 
John  the  younger,  his  eldest  son,  and  Thomas  his  youngest  son ;  that  John  Hammond 
the  younger  was  admitted  according  to  the  surrender ;  that  the  defendant  Ann  Ham- 
mond was  the  widow  of  the  youngest  son,  who  entered  on  the  death  of  his  father,  and 
that  John  Hammond  the  younger  (the  eldest  son)  being  then  fifteen,  brought  an  eject- 
ment against  Ann  Hammond  his  .brother's  widow ;  that  judgment  was  given  for  him 
upon  special  verdict  in  the  Common  Pleas,  and  afterwards  in  a  writ  of  error  brought. 


DEFINED  AND  DISTINGUISHED.  845 

tees,  and  the  surviyor  of  them  and  his  heirs,  in  trust  to  lay  ont  Goodtitle  d. 
the  rents  and  profits  for  the  maintenance  of  two  nephews  of  Hayward  v. 
the  testator,  daring  their  minorities ;  and  when  and  as  they  Whitby, 
should  attain  their  respective  ages  of  twenty-one  years,  to  be       [  246  ] 
and  remain  to  those  two  nephews  and  their  heirs  equally ;  it  1  Burr.  228. 
was  resolved,  that  the  nephews  took  the  fee  immediately. — 
And  upon  a  devise  to  •/?.  to  the  use  of  B,  till  B,  attained  the  age 
of  twenty-one,  and  then  to  B.  in  fee,  it  was  held  the  fee  vested  Denn  d.  Sat- 
immediately  in  B.       ,  terthwaite  v. 

Satterthwaite,  1  Black.  Rep.  519. 

See  §  So  in  a  still  later  case  of  a  devise  to  trustees  and  Doe  d. 

340a.  their  heirs,  until  the  testator's  great  nephew,  then  an  Wheedon  v. 

infant  of  about  thirteen  years  of  age,  should  attain  Lea,  3 
the  age  of  twenty-four  years,  on  condition  out  of  the  rents,  &c.  Dumf.  & 
during  that  time  to  keep  the  buildings  in  repair;  and  he  de-  Bast  41; 
vised  unto  his  said  great  nephew  and  to  his  heirs  and  assigns  for  and  vide 
ever,  when  and  so  soon  as  he  should  attain  his  age  of  twenty-  Nanfan  v. 
four  years,  the  premises  in  question ;  and  directed  the  trustees  to  ^g^^  7 
surrender  the  premises  (being  copyhold)  accordingly  ;  it  was  held  ^<»tt«'-  85. 
that  the  fee  vested  in  him  immediately,  and  upon  his  death  ^^^^ 
intestate,  under  twenty-four  years  of  age,  descended  to  his  heir-  "•  ^^*J^"' 
atJaw  5  and  here  the  distinction  was  noticed  between  the  words  ^*  rr^f%'Jf« 
when  and  then,  &c.  only  denoting  the  time  of  vesting  in  posses-  %r^ 
sion,  and  the  conditional  word  i/.(h)-  llrdRm' 

Here  I  might  also  notice,  as  in  some  degree  connected  with  ^^  iiEast 
the  cases  I  have  been  treating  of,  certain  instances  of  conditions  594^  Vide' 
precedent,  not  founded  on  any  contingency  of  the  effect  or  deter-  j-  247  1 
mination  of  any  antecedent  estate,  created  by  the  same  instru-  Rrownswoid 
menu  But  for  the  cases  of  this  nature,  not  falling  under  the  ^  Edwards 
designation  of  contingent  remainders,  I  shall  refer  to  the  last  part  2'ves.  sen.' 
of  this  Treatise.  243^  \mj 

infra,  547-8.  Vide  Moorhouse  v,  Wainhouse,  1  Black.  Rep.  638.  Doe  d.  Vessey  «. 
Wilkinson,  2  Dumf.  &  East,  209.  Roundel  o.  Currer,  2  Brown's  Chanc.  Cas.  67. 
noticed  among  other  cases,  infra  508,  n. 

See  §  350.        (&)  Under  this  head  the  case  of  Denn  on  the  demise     Vide 

of  Radclyffe.  v.  Baeshaw,  6  Durn.  &  Ecut,  512,  may  be    Bromjield 
thought  to  deserve  a  reference.    It  arose  oh  a  devise  to  Margaret  during    o.  Croto- 
her  natural  life;  and  from  and  immediately  afler  her  death,  to  the  first    Jer,l  New 
son  of  her  body  if  living  at  her  death,  and  the  heirs  male  of  such  first    Rep.  813 ; 
son;  and  for  default  of  such  issue,  to  the  second  son  of  her  body  if  living    and  doe  d. 
at  the  time  of  her  decease,  and  the  heirs  male  of  such  second  son ;  and    Lifford  v. 
so  to  the  third  and  other  subsequently  bom  sons,  in  tail  male,  and  for    Sparrow^ 
defoult  of  such  issue  to  his  nephews  William,  Richard  and  John  succes-     13  Easi^ 
sively  in  tail  male.    Margaret  had  one  son,  who  died  in  her  life-time    350. 
leaving  a  son,  the  plaintifi*  in  the  cause.    Richard  and  William  Bagshaw 
died  without  issue  m  the  life-time  of  Margaret ;  and  John  entered  and  suffered  a  recov- 
ery, and  was  the  defendant  in  the  cause.    The  court  held  that  Margaret  took  only  a 
life  estate;  that  neither  her  son  nor  her  grandson  took  any  estate;  and  that  the 
remainder  to  John  took  efltet.-- And  see  Richards  v.  Lady  Bergavenny,  2  Vern. 
824. 
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VideSpringe      X.  5.  (i)  Some  instances  are  also  to  be  met  with^    See §398* 
V.  Caesar,     where  the  contingency^  upon  which  an  estate  is  limit-     300. 
1  Roll.  Abr.  edy  has  been  considered  as  a  condition  subsequent 
415y  pi.  12.  instead  of  precedent,  so  that  the  estate  becomes  vested  immedi- 
And  infra,     ately,  subject  to  be  defeated  by  the  condition  when  it  happens, 
^'^^-  in  the  room  of  not  taking  effect  till  such  condition  happens ;  the 

Supra,  244.  case  of  Stocker  v.  Edwards  (k)  aboye  stated,  may  be  considered 
as  an  instance  of  this  sort ;  but  the  cases  of  this  class  appear  rather 
Vide  infra,    to  belong  to  the  descriptions  of  shifting  uses  or  trusts,  or  executory 
506.  et  seq.  devises^  of  which  I  shall  treat  hereafter. 


[  «48  ]  CHAPTER  THE  SECOND. 

OF  THE  NATURE  OF  THE  CONTINGENCY  UPON  WHICH  A 

REMAINDER  MAY  BE  LIMITED. 

Iiv  the  limitation  of  contingent  remainders,  it  is  necessary  that 
regard  be  paid  to  the  nature  of  the  contingency,  upon  which  the 
remainder  is  intended  to  take  effect ;  for  the  limitation,,  intended 
as  a  contingent  remainder,  may  fail  of  effect  on  account  of  the 
following  circumstances,  respecting  the  contingency  upon  which 
it  is  limited  to  take  effect 

1st,  The  contingent  events  being  an  illegal  act. 

2dly,  The  remote  possibility  of  the  contingent  event 

(f)  X.  5.  Instances  where  the  contingency,  upon  which  an  estate  is  limited,  has 
been  considered  as  a  condition  subsequent  not  precedent ;  in  all  these  cases  the  estate 
becomes  vested  immediately,  subject  to  be  divested  by  the  condition,  when  it  happens, 

and  is  therefore  a  vested  not  a  contingent  remainder. 
See  the  (k)  Thef  doctrine  of  the  court  in  Stocker  v.  Edwards,  so    See  §  298 

cases  cited    far  as  it  relates  to  the  point  under  consideration,  was  fuUy     809,  351- 
in  italics       recognized  and  established  in  the  late  case  of  Bromfield  o.     865. 
in  the  Oowder,!  New  Reports,  813.  There  the  testator  devised  all 

margin  his  real  estate  to  Mrs.  E.  Davenport  and  Mr.  Joshua  Rose  for  their  lives 

near  the  successively ;  and  afler  the  decease  of  the  longest  liver  of  them,  to  John 
loiter  part  Davenport  Bromfield  if  he  lived  to  attain  the  age  of  twenty-one  years, 
of  note  (/),  but  not  otherwise:  and  in  case  he  died  before  he  attained  that  age,  then 
supray2Alt  in  the  manner  therein  mentioned.  Both  Mrs.  Davenport  and  Mr.  Rose 
242*  died  while  Mr.  Bromfield  was  under  the  age  of  twenty-one  years.     The 

cause  coming  on  at  the  Rolls,  his  Honour  ordered  a  case  to  be  made  for 
the  opinion  of  the  Judges  of  the  Common  Pleas,  upon  the  question,  whether  Mr. 
Bromfield,  on  the  events  which  had  happened,  took  any,  and  what  estate  or  interest  in 
the  freehold  or  copyhold  estates  of  the  testator  ?  The  Judges  were  unanimously  of 
opinion  that  Mr.  Bromfield  took,  both  in  the  freehold  and  copyhold  lands,  a  vested 
estate  in  fee  simple,  determinable  on  the  event  of  his  dying  under  twenty-one.  On 
the  application  of  Mr.  Fearne's  general  doctrine  under  this  head  to  legacies  of  personal 
estate,  see  Hanson  t>.  Graham,  6  Ves.  jun.  239,  Branstrom  v,  Wilkinson,  7  Ves.  jun. 
421,  and  Lane  v.  Goudge,  9  Ves.  jun.  225,  and  the  authorities  referred  to  in  those 
cases. 
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3dly,  The  condition's  enuring  to  defeat  the  preceding  estate. 
This  third  or  last  objection  may  again  be  subdivided  into  two 
branches ;  the  first  relating  to  those  cases^  where  the  condition 
upon  which  the  subsequent  limitation  i9  intended  to  arise  or  take 
effect,  is  repugnant  to  any  rule  of  law,  or  contrariant  in  itself,  or 
inconsistent  with  the  quality  or  nature  of  the  preceding  estate ; 
the  second  extending  to  all  other  cases  where  such  repugnancy, 
contrariety,  er  inconsistency  is  out  of  the  question ;  but  the  con- 
dition merely  operates  to  defeat  or  abridge  the  preceding  estate. 

The  first  two  of  the  three  general  grounds  of  objection  above 
noticed,  extend  to  those  limitations  which  (so  far  as  respects  their 
relation  to  the  preceding  estate)  fall  within  the  proper  description 
of  remainders.  But  the  third  or  last  objection  renders  all  limita- 
tions to  which  it  applieis  ineffectual  as  remainders 
See  §159.     (because  a  remainder,  properly  so  called,  cannot  en-       [  249  ] 

ure  to  defeat  or  abridge  the  preceding  estate ;)  and 
as  to  such  limitations  as  fall  within  the  first  branch  of  this  objec- 
tion, they  are  entirely  void ;  whilst  many  of  those  to  which  only 
the  latter  branch  of  the  objection  is  applicable  may 
See  §  149,  take  effect  in  wills,  or  by  way  of  use  or  trust,  or  in 
150.  surrenders  of  copyholds,  as  conditional  limitations,  Vi(ie  supra, 

future  or  shifting  uses  or  trusts,  though  void  as  re-  13  et  seq. 
mainders  in  the  strict  sense  of  that  word.  Infra,  261. 

See§  696.        I.  (a)  To  begin  with  the  first  objection,  Lord  Coke  2  Co.  Rep. 

tells  us,  the  law  will  never  adjudge  a  grant  good,  by  31  •  b. 
reason  of  a  possibility  or  expectation  of  a  thing  which  is  against  I'low.  82. 

(a)  I*  Objection  to  the  legal  validity  of  a  remainder,  from  its  being  limited  on  a 
contingency  depending  on  the  happening  of  an  illegal  event. 

The  objection  to  the  legal  validity  of  the  remainders  mentioned  in  the  text  should  be 
particulariy  attended  to,  when  it  is  wished  to  secure  to  an  intended  tenant  or  cestui  que 
trust  for  life,  the  income  or  produce  till  he  attempts  to  alien,  charge,  or  otherwise  dis- 
pose of  it  by  anticipation,  or  till  by  an  act  6f  bankruptcy,  or  some  other  act,  he  at* 
tempts  to  make  it  liable  to  be  vested  in  a  stranger^  and  on  that  event  to  limit  it  over  to, 
or  in  trust  for  a  third  person,  virtually,  for  the  benefit  of  the  party  himself. 

The  case  of  Roe  d.  Hunter  v,  Galliers,  2  Durnford  &  East,  1 33,  is  a  direct  au- 
thority to  sliow  that  a  condition  of  re-entry,  on  the  tenant's  committing 
an  act  of  bankruptcy,  may  be  reserved  to  a  landlord ;  and  the  general     VideChurch 
validity  of  provisoes  in  leases  respecting  the  partial  or  entire  alienation    v.  Brown^  > 
of  the  lease,  has  been  repeatedly  admitted;  but  the  decisions  in  these     16  F6«.258, 
cases  have  been  founded  in  a  great  measure  on  the  relative  situation  of    and  Browiie 
landlprd  and  tenant ;  and  this  circumstance  prevents  the  immediate  ap-     v.  Rahan^ 
plication  of  them  to  the  point  under  consideration.     In  the  case  of  Dom-     ihid.  528. 
mett  o.  Bedford,  6  Durnford  &  East,  684,  and  3  Yes.  jun.  149,  it  was 
held,  that  bankruptcy  was  a  determination  of  an  annuity  bequeathed  to  a  i>erson  for 
his  life,  with  a  direction  thajt  he  should  not  alien,  it,  and  that  if  he  did,  it  should  cease. 
In  Lockyer  t>.  Savage,  2  Stra.  947,  where  4,000Z.,  the  lady's  fortune,  was,  by  settle- 
ment previous  to  marriage,  vested  in  trustees  for  the  husband  during  his  life,  with  a 
direction  that,  if  he  failed  in  the  world,  the  trustees  should  not  pay  the  produce  of  it  to 
him,  but  apply  it  to  the  separate  maintenance  of  his^wife  and  children,  it  was  held  that 
the  provision  for  the  wife's  maintenance  was  good  against  the  creditors,  as  it  was  not  a 
provision  oiit  of  the  bankrupt's  estate,  but  a  settlement  of*  her  own  fortune.     The  case 
of  Davison  V.  Foley,  2  Bro.  Cha.  Rep.  203,  furnishes  an  instance  of  a  trust,  seemingly 

23    '      ' 
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laWy  for  the  same  Sspoteniia  remoiissifna,2inA  which  by  intend- 
ment of  lav  nunquam  venii  in  actum:  of  this  natdre  was  the 
possibility  of  a  man's  entering  into  religion  by  becoming  pro* 
Edwards,      fessed.    Upon  the  same  principle,  a  limitation  to  a  bastard  not  t» 
Cro.El.  5D9.  esse  is  held  to  be  yoid ;  for  the  law  does  not  favour  such  genera* 
Blodwell  V.   tion,  or  expect  that  such  sliould  be. 

[  250  ]  II.  (b)  As  to  the  second  point,  it  is  requisite  that    See§696* 

the  possibility  upon  which  a  remainder  is  to  depend,    698. 
should  be  a  common  possibility  3.nd^poieniia  propin- 
2  Co.  Rep.    qnd^  as  death,  or  death  without  issue,  or  covertiue,  or  the  tike. 
51.  b.  10  Co.  Therefore  a  remainder  to  a  corporation,  which  is  not  in  being  at 
Rep.  91.  b.   ii^Q  i^QQQ  Qf  iYj^^  limitation,  is  void,  although  it  be  erected  during 
Hob.  83-       the  particular  estate.    But  if  during  the  vacation  of  the  mayor- 

M     1  od  1    *'**y  ^^  ^'  ^  '^^^  ^^^  ''^^  ^  made,  remainder  to  the  mayor  and 
Wl  264      commonalty  of  /).,  this  remainder  is  good,  if  there  be  a  mayor  of 

**  Z>.  elected  during  the  estate  fiwr  life. 
[  251  ]  So  if  there  be  a  lease  for  life,  remainder  to  the  heirs  of  J.  £, 

though  this  remainder  be  good,*  because  by  common  possibility 
J.  &  may  die  during  the  particular  estate;  yet  if  there  be  no  such 
2  Co.  Rep.    person  as  J.  S,  at  the  time  of  the  limitation,  notwithstanding  such 
^I*     .  a  person  should  afterwards  be  born,  and  die  during  the  life  of  the 

And  vide  tenant  for  life,  his  heir  shall  not  take  by  vhrtue  of  such  limitation; 
Mayor  and  because  the  possibility  on  which  it  is  to  take  effect  is  too  remote ; 
Com.  of Lo°"  for  it  amounts  to  the  concurrence  of  two  several  contingencies, 
f  d*Cm  °^^  independent  and  collateral,  but  the  one  requiring  the  previous 
1^  '  g.g'  ej(istence  of  the  other,  and  yet  not  necessarily  arising  out  of  it, 
1  Jones  452  ^^'  ^^'■®^  '^'^^^  ^^^^  ^  person  as  J.  S.  should  be  born,  which  is 
8  Mod.^80  *  ^^^y  ui^certain;  and  secondly.  That  he  should  also  die  during  the 
in  note.  particular  estate,  which  is  another  uncertainty  grafted  upon  the 
1  Inst  25  b  ^^^''^^'''  "^^^  ^  called  a  possibility  upon  a  possibility,  which 
184.'  a.         l^td  Coke  tells  us  is  never  adnaitted  by  intendment  of  law.  (c.) 

*  Of  the  limitation  to  the  heirs,  d£c.  of  a  person  attainted,  vide  1  Co.  Rep  103. 
Hob.  81,  82.  and  Wheatly  v.  Thomas,  1  Lev.  73.  1  Keb.  849,  436,  549,  615,  745. 
'^Note  by  Mr.  Feame, 

allowed  by  the  Court  of  Chancery,  under  which  two  persons  virtually  became  entitled 
to  a  considerable  annuity  at  the  same  time  that  their  creditors  where  wholly  excluded 
from  attaching  it  at  law  or  in  equity.  These  cases  seem  to  show  that  by  a  will  or  volun- 
tary gifl,  a  remainder,  proviso,  or  trust  may  be  engrafled  on  a  life  estate  or  a  life  in- 
terest to  take  effect  on  the  party's  aliening  it,  or  doing  some  act  which  would  vest  it,  or 
make  it  liable  to  be  vested  in  another ;  and  the  case  of  Lockyer  v.  Savage  seems  an 
authority  for  the  validity  of  such  a  stipulation  in  a  marriage  settlement  by  a  party  for 
his  own  benefit ;  but  that  case  is  very  shortly  stated ;  and,  at  all  events,  extends  directly 
to  those  cases  only,  where  the  property  does  not  move  from  the  party  fbr  whose  t)enefit 
the  stipulation  was  made.  Shee  v.  Hale,  13  F.  Yes..  404 ;  and  vide  Davison  t.  Foley, 
8  Bro.  Cb.  Ca.  598,  and  Higinbotham  v.  Holme,  19  Yes.  88. 

(b)  II.  Objection  to  the  legal  validity  of  a  remainder  from  the  remote  possibility  on 
which  it  is  limited. 

(e)  The  expression  of  a  possibility  upon  a  possibility,  which,  in  the 
language  of  Lord  Coke  cited  in  this  place,  is  never  admitted  by  intend-     See  §  697- 
ment  of  law,  must  not  be^  imderstood  in  too  large  a  sense.     A  remain-     698. 
der  to  the  son  of  A,  who  first  or  alone  shall  attain  twenty-one,  is  so  far 
a  possibility  on  a  possibility,  as  it  depends  for  its  efiect  on  the  happening  of  two  possi- 
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Upon  the  same  ground  ariseth  the  distinction  between  a  re- 
mainder limited  by  a  general  description,  and  one  limited  by  a 
particular  name  to  a  person  not  an  esse.     In  the  first  case  the  re-  1  Co.  Rep. 
mainder  is  good,  as  a  limitation  to  the  right  heirs  of  «/*.  JD.  who  is  156. 
alive,  or  primogenito  filio  of  B.  who  has  no  son  then  born ;  but  2  Co.  Rep. 
in  the  other  case  the  remainder  is  void ;  as  if  a  remainder  be  ^1- 
limited  to  &.  son  of  J).\  in  that  case,  if  D.  hath  not  a  son  named 
G.  at  the  time  of  the  limitation,  the  law  will  not  expect  he  should  And  vid. 
afterwards  have  a  son  so  named,  because  it  amounts  to  a  possi-  iofrai  fbl. 
bility  upon  a  possibility,  viz.  First,  that  he  should  have  a  son;  502.  of  a 
and  secondly,  that  such  son  should  be  named  Gf,  -    limitation  to 

III.  (rf)  In  reg?ird  to  the  third  objection,  to  begin  *  ^^^^^o^*"^ 
See  §696.     with  the  first  branch  of  it,  viz.  the  repugnancy,  con-  ^^J^ 

"^      trariety,  or  inconsistency  of  the  condition,  it  has  been  ^""°* 
held,  that  a  condition  or  lin^itation  must  determine  or  avoid  the  y^  ^ 
whole  of  the  estate  to  which  it  is  annexed,  and  not  determine  it  Butler's' 
in  part  only,  and  le^ve  it  good  for  the  residue.     Upon  this  prin-  ^^^/e  infra 
ciple  it  has  been  adjudged,  that  a  proviso  to  make  the  estate  of  530*31.32' 
tenant  in  tail  cease  during  his  life,  is  void  \  for  that  although  the  and  Mor-  * 
whole  estate  may  be  determined  by  a  condition,  yet  part  of  it  gan  d.  Sur- 
only,  viz.  during  the  life  of  tenant  in  tail  shall  not ;  in  which  in-       [  253  ] 
stance  the  proviso  is  ineffectual,  on  account  of  its  repugnancy  to  man  v. 
a  rule  of  law.  Surman,  1 

T«tti9l«  289.  and  ik^  cases  cited  in  italics  infra^  560,  in  margin.  Vide  I  Rep.  86.  b. 
6  Rep.  40.  b.  Vide  4  Burr.  1941. 

Again,  it  may  be  contrariant  in  itself;  as  in  the  case  of  a  pro- 
viso for  determining  an  estate  tail^  as  if  tenant  in  tail  were  dead  ; 
this  has  been  held  a  contrariant  proviso,  and  void  on  that  ac- 
count; because  the  death  of  tenant  in  tail  does  not  determine  the 
estate  tail,  but  his  death  without  issue ;  and  consequently  to  say  l  Rep.  86.  a. 

■»• 

Ue  events,  that  A.  shaU  have  an  eldest  or  only  son,  and  that  such  son  may  attain 
twenty-one ;  but  the  validity  of  such  a  remainder  is  unquestionable.  In  Routledge  e. 
Dorril,  2  Ves.  jun.  357,  a  monied  fund  was  vested  in  trustees,  in  trust  for  the  intended 
husband  and  wife  for  their  lives  successively,  apd,  after  the  decease  of  the  jsurvivor  of 
them,  in  trust  for  all  and  every  the  children  and  grandchildren  or  issue  of  the  said 
intended  marriage,  in  such  shares  and  at  such  tim^  as  the  paients  or  the  survivor  of 
them  should  appoint,  and  for  want  of  ^uch  appointment,  in  trust  for  all  and  every  the 
children  and  grandchildren,  or  issue  of  the  marriage,  if  more  than  one,  who  should  be 
living  at  the  decease  of  the  surviving  parent,  in  equal  shares  payable  to  the  sons  at 
twenty-one,  and  to  the  daughters  at  twenty-onq  or  marriage.  The  Master  of  the  Rolls 
held,  that  it  was  competent  to  the  parties,  to  have  appointed  among  all  the  issue  living 
at  the  death  of  either  the  Jiusband  or  the  wife,  whether  in  the  first,  second,  or  third  de- 
gree ;  and  that,  so  far  as  the  power  was  not  well  executed,  the  fund  was  to  be  divided 
as  if  no  appointment  had  been  made.  Now  it  is  evident,  that,  to  entitle  a  grandchild 
to  take  under  the  latter  trust,  four  events  must  happen,— that  the  husband  and  wife 
should  have  a  child,  that  such  child  should  have  a  child,  and  such  last-mentioned  child 
should  be  alive  at  tne  decease  of  the  survivor  of  his  grandfather  and  grimdmother,  and 
that  if  sueh  child  were  a  grandson  he  should  attain  twenty -one,  and  if  a  grand-daugh* 
tar,  attain  that  age  or  marry. 

(d)  HI.  Ohjection*  to  the  legal  validity  of  a  remainder,  because  the  condition,  on 
which  it  is  limited,  is  repugnant  to  some  rule  of  law,  or  contrariant  in  itself,  or  incon- 
sistent with  the  quality  or  nature  of  the  preceding  estate. 
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that  the  estate  tail  shall  determine^  as  if  he  were  dead,  amounts 
to  saying  that  it  shall  determine,  as  it  would  do  upon  an  event 
(viz.  death  of  tenant  in  tail)  which  event  might  not  determine  it; 
and  therefore  such  a  proviso  is  contradictory  and  absurd  in  itself. 
— I  shall  now  adduce  two  or  three  leading  cases,  wherein  the 
proviso  was  held  void  on  both  these  last  mentioned  grounds. 
Corbet's  Thus  where  C.  covenanted  to  stand  seised  of  lands  to  the  use 

case,  1  Rep.  of  himself  for  life,  remainder  to  the  use  of  R.  and  the  heirs  male 
83.  b.  of  his  body,  with  divers  remainders  over,  provided,  that  if  S.  or 

any  of  the  heirs  males  of  his  body  should  attempt  or  procure  any 
act  or  thing,  by  which  any  estate  tail  so  limited  should  be  undone, 
barred,  or  determined,  &c.  that  then  after  that,  &c.  the  uses  and 
estates  to  him  limited  who  should  do  so,&c.  should  cease,  only  in 
respect  to  such  person  so  attempting,  in  the  same  manner  as  if 
such  person  so  attempting,  &c.  were  naturally  dead,  and  that  then 
immediately  in  all  such  cases,  the  uses  of  such  lands  should  be  to 
such  persons  to  whom  the  uses  should  come,  if  such  persons  so 
attempting,  &c.  were  naturally  dead,  of  such  and  the  like  estate, 
and  in  the  same  manner  and  form,  and  with  such  remainders 
over,  and  under  such  limitations  and  restrictions,  &c.  as  if  such 
persons  so  attempting,  &e.  were  naturally  dead. 

Afterwards  C.  died,  and  S.  suffered  a  common  recovery  to  his 
own  use,  &c.  The  next  in  remainder  immediately  thereupon 
entered ;  and  upon  the  question,  whether  such  entry  was  lawful 
or  not,  the  Justices  of  the  C.  P.  unanimously  agreed,  that  this 
proviso  to  cease  an  estate  limited  to  one  and  the  heirs  male  of  his 
body,  as  if  the  tenant  in  tail  were  dead,  was  repugnant,  impossi« 
[  254  ]  ble,  and  against  the  law.  For  the  death  of  tenant  in  tail,  is  not  a 
cesser  of  the  estate  tail;  but  the  death  of  tenant  in  tail  without 
issue  of  his  body  is  the  determination  thereof,  &c.  (e). 

Vide  Doe  d,  (e)  Two  clauses  are  frequently^  introduced  into  settlements  and  wills, 
Heneage  e.  to  which  the  doctrine  laid  down  by  Mr.  Feame,  in  this  part  of  his  work, 
Heneagej  4  is  particularly  applicable :  the  clause  -compelling  persons  claiming  under 
T.  JR.  Id.  the  settlement  or  will  to  take  a  particular  surname,  or  to  bear  the  arms 
Carr.  «.  of  a  particular  family :  and  the  clause  shifting  the  estate  which  is  the 
Earl  of  Er*  subject  of  the  settlement,  from  a  person  to  whom  it  is  limited,  on  his 
rM^  6  Etut^  accession  to  another  estate.  See  forms  of  these  clauses,  1  Inst.  827  a. 
68.    14  Vee.  note  2.  II.  2.  17th  ed. 

478.  Hop'  In  addition  to  what  Mr.  Feame  suggests  on  the  necessity  of  expressing 
hint  V,  Hop'  in  these  cases,  that  the  estate  of  the  tenant  in  tail  shall  cease,  as  if  he 
kin$^  For,  were  dead  without  issue,  it  may  be  remarked,  that,  even  with  this  ex* 
44.  1  Vet.  pression,  the  sentence  will  not  be  quite  accurate.  The  clause  is  intended 
seii.-S68,  1  to  apply  equally  to  the  ancestor  first  taking  the  estate  tail,  and  to  the 
Atk.  581.  issue  in  tail  claiming  derivatively  through  him.  Now  the  expression  is 
Leigh  o.  accurate  so  lar  as  it  applies  to  the  ancestor,  as  the  estate  tail  must  neces- 
Leighy'  sariJy  expire  or  determine  on  a  failure  of  his  issue:  but  it  is  itiaccurate 

16  Vee,  92.  so'  far  as  it  is  fipplied  to  any  particular  issue  of  his  body,  as  the  estate 
Stanley  9.  tail  will  not  expire  by  the  failure  of  issue  of  that  particular  issue,  if  there 
Stanley 9 16  should  be  then  living  any  issue  of  the  first  taking  ancestor.  If  an  estate 
Vet.  491.  were  limited  to  A.  and  the  heirs  of  his  body,  remainder  to  X,  in  fee  sim^ 
Doe  d.  Ken*  pie,  with  a  clause  intended  to  determine  A.*s  estate  tail,  and  to  vest  the 
rick  V.  Lord  lands  in  X  and  his  heirs,  on  the  accession  of  A,  or  any  of  his  issue  to 
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And  in  Corbet's  case,  two  other  similar  cases  were  cited  by  the 
court;  the  one  (x)  upon  a  will,  where,  after  several  limitations  in  (:i;)  Jermyn 
tail,  a  proviso  of  the  like  nature  was  inserted.     One  of  the  de-  v.  Arscot, 
visees  in  tail  levied  a  fine,  whereupon  the  next  in  remainder  cited  1  Rep. 
claimed  the  lands  by  force  of  the  proviso ;  and  upon  solemn  argu-  3^*  &• 
ment  it  was  adjudged,  that  the  proviso  of  restraint  was  void,  be- 
cause it  was  against  law  and  repugnant ;  for  by  a  proviso,  condi- 
tion, or  limitation,  the  whole  estate  ought  to  be  defeated;  and  that  Vid.  4  Burr, 
it  cannot  determine  the  estate  for  part,  and  continue  it  for  the  1941. 
residue ;  and  that  an  estate  in  fond  cannot  cease  for  a  time  and  And  Nicolls 
revive  and  revest  afterwards ;  and  that  a  proviso  to  cease  an  v.  Sheffield, 
estate  tail,  as  if  tenant  in  tail  were  dead,  is  repugnant,  because  2  Brown's 
the  estate  tail  is  not  determinable  on  his  death,  but  on  bis  death  Chanc.  Cas. 
without  issue.     The  other(y)  was  a  case  arising  upon  a  convey-  2^^-  ^  Doe 
ance  to  uses,  whereby  the  lands  were  limited  to  the  use  of  H,  and  d*  Heneage 
the  heirs  male  of  his  body,  with  divers  remainders  oyer;  pro-  «>•  Heneage, 
vided,  that  if  H.  or  any  of  the  heirs  of  his  body,  should  attempt  «      ™^*  ^ 
or  make  any  feoffment,  &c.  that  his  estate  should  cease  as  if  he  ^^'3^ 
were  d^ad ;  and  the  feoffees  and  their  heirs  should  stand  seised  /  xnif  ]  ' 
of  the  lands  to  the  use  of  juch  person  to  whom  the  same  ought  to  ||J^  ^  h^^ 
descend  or  remain  according  to  the  limitations. — H,  levied  a  fine,  ^^   ^^ 
and  lipon  the  question  whether  the  next  remainder-man  became  ^  ^^^^  g^^  ^ 
thereupon  entitled  to  the  lands,  it  was  held,  that  a  proviso  to  de-  .   ^    .^ 
termine  an  estate  tail  as  if  tenant  in  tail  were  dead,  was  against  ^^^  m^q 
law  and  repugnant;  and  that  a  condition  or  limitation  ought  to  p)  q^q^ 
destroy  all  the  estate  to  which  it  is  annexed,  and  not  part  of  it 
only. 

Again,  where  there  was  a  limitation  in  tail,  with  a  proviso,  6  Rep.  40, 
that  if  the  tenant  in  tail  should  advisedly  and  effectually  attempt,  Mildmay's 
procure,  and  go  about,  or  assent  to  do  any  act,  &c.  touching  any  c&^* 
bargain,  sale,  discontinuance,  alteration,  &c.  of  the  lands,  where- 
by any  estate,  &g.  might  be  discontinued^  &c.  that  then,  from  the 
time  of  such  procuring,  attempting,  &c.  his  estate  should  cease  as 
if  he  were  dead ;  it  was  held,  that  the  words  attempt,  go  about, 
&c.  were  uncertain  and  void  at  law;  that  inheritances  ought  not 
to  depend  on  such  uncertainties;  for  that  the  law  doth  reject 

another  'estate,  it  is  obvious,  that  if  A.  should  die,  leaving  issue  B.  and  W.  Beau- 
C,  A.'s  estate  tail  would  not  cease  by  the  decease  and  failure  of  issue  of  clerks  11 
B.,  if  C.  or  any  issue  6f  his  body  were  then  living.     It  follows,  that  any  East,  657. 
expression  directing  genemlly  that  if  ^.  or  any  of  his  issue  shall  become  Doe  d. 
entitled  to  the  lands  in  question,  the  estate  tail  of  the  person  so  becoming  James  v. 
entitled  shall  actually  cease,  as  if  he  were  dead  without  isdue,  would  be  Hallett,  1 
inaccurate,  so  far  as  it  would  be  applicable  to  B^  or  any  other  issue  of  Maule  4*  ^* 
A,  so  becoming  entitled.     The  expression  in  these  cases  should  therefore  124,  and 
be  to  this  effect,  that  if  ii.  or  any  of  his  issue  should  accede  to  the  lands  in  Driver  d, 
question,  the  estate  tail  should  cease  in  the  same  manner,  as  if  the  party  Frartk  v, 
becoming  entitled  were  dead,  and  there  were  a  general  failure  of  issue  Frank,  3  < 
inheritable  under  the  entail  created  by  the  limitation  to  ^.  and  the  heirs  Maule  4* 
of' his  body.  Selwyn,  25. 

Vide  alto  Bud,  n.2.    IT.  2.  ^  II.  3.  Co.  Litt.  827,  a.   17th  ed.     A  copy  of  Mr. 
Feame*M  opinion  on  the  case  of  Heneage  v.  Heneage  will  be  given  in  the  Appendix. 
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conationflLand  goings  about^  as  things  uncertain,  which  cannot  be 

put  in  issue. 

Foy  V.  And  so  in  another  case  where  there  was  a  limitation  orer, 

J,  Hyade*     upon  tenant  in  tail  or  his  issue  effectually  and  expressly  assent- 

Cro.  Jac       ing^  concluding,  doing,  or  going  about  to  do,  or  make  any  act  or 

696-7.  ^Qis  to  alter,  discontinue,  or  change  the  estate,  &c.  and  tenant 

in  tail  levied  a  fine  by  agreement,  the  court  said  here  was  no 

limitation  to  enter,  but  after  the  effectual  going  about,  and  it 

was  not  effectual  till  after  the  act  done  ;  and  when  the  act  was 

done,  the  reo^ainder  was  discontinued.    And  it  was  held,  that 

these  words  were  too  ambiguous  to  determine  an  inheritance  by 

limitation. 

Plesington's       In  the  last  case  it  was  held,  that  when  the  act  was  done  the 

case.  remainder  was  discontinued;  and  Plesington's  case,  2  Rich.  2. 

Yidp  1  Ca    was  referred  to  for  this  point;  where  upon  a  lease  by  v9.  to  B. 

Rep.  84.  b«    on  condition  that  if  ^d.  granted  the  reversion,  then  B.  should  have 

8  Co.  Rep,    fee,  it  was  held  that  when  w?.  granted  the  reversion  by  fine,  B, 

76.  a.  Co.     should  not  have  the  fee;  for  that  the  fine  transferring  the  fee  to 

Lit.  878.  b.   the  conusee,  it  would  be  absurd  and  repugnantr  to  reason,  that  the 

Plowd.  26.a.  scmie  fine  should  work  an  estate  in  the  lessee ;  for  one  alienation 

^^2ft  could  not  vest  an  estate  in  one  and  the  same  land,  in  two  several 

8.  729.  persons  at  one  time.    And-  Perkins  observes,  if  the  lessor  had 

Perk,  s.  730.  granted  the  reversion  to  a  stranger  by  deed,  the  lessee  in  such: 

case  would  have  had  fee  by  the  condition;  because  the  reversion 

was  not  in  the  grantee  before  attornment;  and  yet  the  lessor  had 

granted  the  same,  and  against  that  grant  could  not  plead  he  did 

Richerscase  ^^^  grant  by  the  deed.     The  above  doctrine  as  to  the  invalidity 

Co.  Lit.  877.  of  the  limitation  after  the  alienation,  &c.  is  held  in  Richel's  case^ 

b. — 370.       and  Lord  Coke's  comments  thereon. 

VtdeJDom'  ^^'(/)  We  are  further  to  observe,  that  there  are  See  §696. 
mett  9.  Bed'  certain  incidents  and  qualities  so  annexed  to  and  in* 
ford^  cited  ntpra,  149,  in  note  (a). — A  legaiee^s  life  interest  in  d  lease  for  years  maf^ 
determine  in  his  life-time  by  his  ceasing  to  live  on  the  land^  where  the  wiU  is  to  this 
effect.  Doe  d.  Ihike  ofjiorfalkt  and  Ibbotson  v.  Hawke,  2  East^  481.  A  devise  in 
fee  upon  condition  not  'to  alien  except  to  particular  persons,  seems  to  have  been  held 
good.     Doe  d.  -Gill  v,  Pearson^  6  JSast,  173.  180. 

I     I  "  ■         II     ■■'■    I  '  ■  '  ■!      ■      ■  I  .ll      11. 

(f)  IV.  Observations  on  a  rule  of  law  immediately  connected  with  the  positions 
discussed  in  the  preceding. paragraph, — that  certain  Incidents  and  qualities  are  so  an- 
nexed to  and  inherent  in  certain  estates,  as  to  b6  incapable  of  being  restrained  or  pro- 
hibited by  any  proviso,  condition,  or  limitation.  Such  is  th^  power  of  every  tenant  in 
tail  to  baur  his  estate  tail  by  a  fine,  and  to  bar  his  estate  tail  and  remainders  over  by  a 
common  recovery.  Many  attempts  have  been  made  to  restrain  tenants  in  tail  from 
l^e  exercise  of  this  power :  their  nature  and  fate  are  thus  succinctly  stated  by  Mr. 
Knowles,  in  his  celebrated  argument  in  the  case  of  Taylor  d.  Atk3rns  v.  Horde,  1 
Burr.  84. 

**  The  power  to  suffer  a  common  recovery ^  is  a  privilege  inseparably  incident  to  an 
estate  tail;  it  is  apotestas  alienandij  which  is  not  restrained  by  the  statute  (2e  donis,* 
and  has  been  so  considered  ever,  since  TaltaramU  case  [12  £.  4.  14.  b.  pi.  16.1  And 
this  power  ^'  to  sufier  a  common  recovery''  cannot  be  restrained  by  condition^  linttta- 
tion,  custom^  recognizancey  stattUe^  or  covenant, 

<<  That  it  pannot  be  restrained  by  condition^  appears  by  Co.  Litt,  323.  b,  224.  a. 
and  Sonday^s  case,  9  Rep.  128. 
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herent  in  certain  estates,  as  to  be  incapable  of  being  restrained 
or  prohibited  by  any  proviso,  condition,  or  limitation;  and  there- 
fore, "Where  an  estate  is  limited  to  take  effect  upon  any  sach 
restrictive  condition  annexed  to  a  preceding  estate,  such  limi* 
tation  .is  held  to  be  void  and  incapable  of  taking  effect  at  all.    I 
shall  instance  this  in  the  case  of  an  estate  tail;  to  which  the        [  858  ] 
power  of  suffering  a  common  recovery,  and  of  levying  a  fine  e  i^ep.  41 . 
(within  statutes  4  H.  7.  and  32  H.  8.)  is  so  incident  and  adherent,  lo  Rep.  88. 
that  any  condition  or  proviso  restraining  or  prohibiting  it,  is  held  b.  Vide  2 
to  be  repugnant  to  the  nature  of  the  estate,  and  therefore  void.      Vern.    685. 

Accord,  Mainwaring  o.  Baxter^  5  Ves.  458. 

As  where  lands  were  devised  to  several  daughters  successively 
in  tail ;  with  a  proviso  that  if  any  of  them  should  conclude  and  Mary  Port* 
agree  to  or  for  the  doing  or  executing  of  any  act,  &c.  whereby  ington's 
the  lands  entailed,  &c.  or  any  estate  or  remainder  thereof,  should  <^^^9  1^ 
by  an7  way  or  means  be  discontinued  or  aliened ;  or  should  do  ^^P*  ^* 
any  act  or  thing  whereby  the  lands  might  not  descend,  remain, 
or  come  as  limited  by  the  will ;  that  then  the  person  so  conclude 
ing  and  agreeing  to  or  for  the  doing  and  executing  of  any  such 
act,  Slc  should  immediately  after  such  conclusion  and  agreement, 
&c.  lose  and  forfeit,  &c.  such  estate  and  benefit  as  she  and  they 
might  claim,  in  such  manner  as  if  she  or  they  had  never  been 
named  in  the  will ;  and  thenceforth  the  estate  and  estates  limited 
to  her  or  them,  &c.  should  utterly  cease,  as  fully  to  all  iiitents  and 
purposes  as  if  she  or  they  &c.  were  dead  without  heirs  of  their 
t>odies.    The  first  tenant  in  tail  concluded  and  agreed  to  suffer  a 
common  recovery,  and  suffered  one  accordingly;  the  next  in 
remainder  claimed  the  estate  as  forfeited ;  and  contended,  that  if 
the  donor  could  not  restrain  the  recovery  after  it  was  suffered, 
because  thereby  the  remainder  was  barred,  yet  he  might  restrain 
the  conclusion  and.  agreement  to  suffer  it,  to  prevent  the  bar  by 
the  recovery. 

But  it  was  adjudged  in  that  case,  that  tenant  in  tail  cannot  be 

restrained  by  any  condition  or  limitation  from  suffering  a  recovery ;  And  vide 

and  that  it  was  absurd  to  say,  that  the  recovery  itself  cannot  be  0  Rep.  128. 

prohibited  by  any  condition  or  limitation,  and  yet  that  the  con*  Sonday's 

elusion  or  agreement  to  suffer  it  may  be  prohibited;  and  it  was  case. 

also  laid  down  in  the  arguments  in  the  same  case,  that  the  levy*  Aod  Co. 

ing  a  fine  within  stat.  4  H.  7.  c.  24.  and  32  H.  8.  c.  36.  to  bar  the  ^^^'  13  edit. 

n.  1.  223,  b. 

^'  That  it  cannot  be  restrained  by  UmUaHon^  appears  by  Cro,  Jac.  69.  Foy  v. 
Hinde;  and  by  Sunday* s  ca^e,  and  other  books. 

"  That  it  cannot  be  restrained  by  custom^  i^pears  by  tte  case  of  Taylor  and  Shaw^ 
in  Carter  6,  and  22. 

"  That  it  cannot  be  restrained  by  reeognixanct  or  by  statute^  appears  by  Poolers 
case,  cited  in  Moortj  810. 

**  That  it  cannot  be  restrained  by  covenant^  appears  by  the  case  of  Collins  v.  Plum- 
mer,  i  P.  Wms.  104. 

**•  Th^t  an  attempt  to  tuffer  a  common  recotery  cannot  be  restrained,  appears  by 
Corhet^B  case  in  the  1  Rep.'88;  M%ldmay^$  case  in  the  6  Rep.  40 ;  and  the  case  of 
Pietet  v.  Winy  in  1  Ventr.  321. 

**  And  that  a  oonclvsion  to  eufler  a  recovery f  cannot  be  restraint,  appears  by 
Mary  Porttngton^e  case  in  the  10  Rep.  36.'' 
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And  vide  the  issue,  was  of  the  aumber  of  those  incidents  to  an  estate  tail,  which 
nth  ed.        Gould  not  be  restrained  by  condition. 

[  259  ]  And  though  Scholastica's  case  (where  tenant  in  tail,  under  a 

Bcholasti-  proviso  of  this  nature,  levied  a  fine  and  suffered  a  recovery,  and 
ca's  case,  it  was  held  by  the  court,  to  have  determined  the  estate  tail  by 
Plowd.  403.  limitation,  and  have  given  title  of  entry  to  the  next  in  remainder, 
or  Newys  o.  the  point  respecting  the  invalidity  of  restraining  a  recovery  being 
Lark.  not  at  all  moved  in  the  arguments  upon  the  case)  was  cited  in 

Mary  Portington's  case,  as  an  authority  in  support  of  the  validity 
of  the  restriction ;  yet  it  was  observed,  that  the  tenant  in  tail,  in 
Scholastica's  case,  first  levied  a  fine,  which,  for  any  thing  that 
appeared,  was  a  fine  at  the  common  law;  and  then  it  was  a  discon- 
10  Co.  Rep.  tinuance  and<  wrong,  and  therefore  might  be  restrained  by  condi- 
42.  a.  tion.     And,  besides,  thM  it  was  afterwards  in  the  King's  Bench 

Vide  Cro.  by  Popham,  C.  J.  and  two  other  Justice,  for  the  matter  in  law, 
Eliz.  437.  resolved  in  Scholastica's  case,  against  the  former  opinion,  though 
Bateman  v.  the  judgment  was  given  upon  an  incurable  imperfection  in  the 
Allen.  verdict.  '  -  - 

Vide  Rud-  There  is  also  another  case,  where  upon  a  devise  taa  younger 
hall  V.  Mil-  son  and  the  heirs  of  his  body,  upon  condition  that  nieither  he  nor 
ward,Savile,  any  of  the  heirs  of  his  body,  should  alien  or  discontinue  the  lands, 
76.  Moore,  &c.  it  was  held  to  be  a  condition;  and  a  fine  levied  by  htm  with 
212.  proclamations,  was  held  such  a  breach  of  the  condition  as  to 

entitle  the  heir  of  the  testator  to  enter.  Upon  which,  I  shall  only 
observe  that  this  case  was  in  38  Eliz.  antecedent  to  the  cases  of 
Sonday  and  Mary  Portington  above  cited ;  and  before  the  dis- 
tinction between  a  fine  at  common  law,  and  one  by  the  statute, 
in  respect  to  the^first  being  capable  of  being  restrained  by  a  con- 
dition annexed  to  an  estate  tail,  and  the  latter  not,  appears  to 
have  been  taken. 

The  distinction  between  the  preceding  cases  of  Corbet,  of  Jer- 
myn  v.  Arscot,  Cholmeley  v.  Humble,  and  of  Mildmay,  and  that 
pf  Mary  Portington,  is  to  be  attended  to.  In  the  four  former, 
the  proviso  was  repugnant  to  a  rule  of  law,  as  being  confined  to 
the  avoiding  only  part  of  the  estate  tail,  viz.  so  far  only  as  re- 
spected tenant  in  tail  himself,  still  leaving  it  good  as  to  his  issue ; 
and  also  involved  something  contradictory  and  absurd  in  itself, 
being  to  determine  the  estate  tail,  as  if  tenant  in  tail  were  dead ; 
whicby  in  fact,  does  not  determine  the  estate  tail.  Whereas  the 
[  260  ]  case  of  Mary  Portington  steered  clear  of  these  objections;  the 
proviso  there  enuring  to  defeat  the  whole  estate  tail;  and  to 
determine  the  estate  tail  as  if  tenant  in  tail  were  dead  without 
heirs  of  his  body ;  which  really  is  a  determination  of  the  estate 
tail.  The  question,  therefore,  in  this  last  case  did  not  respect  the 
general  validity  of  the  proviso,  but  only  the  extent  or  application 
of  it  to  a  particular  act,  viz.  the  suffering  a  recovery;  and  we  see 
it  was  determined  that  the  restriction  was  void  as  to  that ;  and 
would  have  been  equally  so  as  to  a  fine  levied  pursuant  to  the 
statutes  of  H.  7.  and  H.  8. 

But  however,  such  a  proviso  or  limitation  as  that  in  Mary  Port- 
ington's  case,  it  seems,  may  extend  to  restrain  a. feoffment^  or 
even  a  fine  at  common  law,  or  any  other  tortious  discontinuance  or 
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alienation ;  and  a  breach  of  it  by  any  such  tortious  alienation, 
may  give  effect  to  the  condition  or  the  limitation  over,  and  a  title 
of  entry  to  the  person  claiming  by  force  of  it.  This  was  admitted 
in  the  arguments  in  Mary  Portington's  case. 

Thus  where  a  devise  was  to  one  and  the  heirs  male  of  his  body,  Pierce  «, 
with  a  proviso,  that  if  he  attempted  to  alien,  then  immediately  his  Win, 
estate  should  cease,  and  another  should  enter;  the  devisee  made  lVeptr.321. 
a  feoffment,  and  though  it  was-  held  that  the  condition,  viz.  to 
attempt  to  alien  was  void,  for  that  a  man  cannot  be  restrained 
from  an  attempt  to  alien,  for  non  constat,  what  shall  be  judged 
an  attempt,  and  how  it  can  be  tried ;  yet  it  was  agreed  on  all 
hands,  that  tenant  in  tail  might  be  restrained  from  aliening  by 
feoffment  or  other  act  which  was  tortious,  and  would  make  a  Vide  Co. 
discontinuance ;  though  he  could  not  be  restrained  from  aliening  Lit.  224.  a. 
by  fine  or  recovery. 

And,  indeed,  in  a  former  case  where  lands  were  given  in  tail,  Croker  v. 
upon  condition  that  if  the  donee  or  his  heirs,  discontinued,  the  Trevithin, 
donor  should  enter ;  the  donee  had  issue  two  daughters  and  died;  Cro.Eliz.35. 
the  daughters  had  issue  two  sons  and  died ;  one  of  the  sons  dis-  ^  ^  Leon, 
contiimed,  and  it  was  held  to  be  a  forfeiture.    Leonard,  in  his  ^^^* 
report  of  this  case,  says,  the  discontinuance  was  by  fine ;  and  so  PJ'  ^^^'    ^ 
it  might  be,  agreeable  to  the  observation  made  in  Mary  Porting-    ^^  ?* 
ton's  case,  in  regard  to  the  fine  in  Scholastica's  case,  if  we  suppose  f*f^^"^^ 
it  to  have  been  a  fine  at  common  law.         .  J^?^  ^^^ 

And  so  where  lands  were  devised,  part  to  testator's  eldest  son       r  261  1 
in  tail,  part  to  his  youngest  son  in  fee,  provided  that  neither  of  the  ^^^  ^^f  ^^^  ^ 
said  sons  should  sell  or  lease  the  lands  so  given  them,  or  do  any  dawhterM 
act,  &c.  before  they  came  to  the  age  of  thirty  years,  and  if  either  i^x>wd  afiney 
of  them  did,  then  the  other  should  have  the  portion  so  devised  to  ^c.  to  her 
his  brother,  the  eldest  son  leased  the  lands  devised  to  him  before  sigtery  ^. 
he  attained  that  age ;  and  it  wsls  held  that  the  entry  of  the  Spittle  & 
youngest  son  upon  him  was  lawful.  Davie's  case, 

2  Leon.  88.  Moor,  271. 

But  all  these  last  mentioned  cases,  where  the  condition  is  not  Vid.  supra, 
void,  fall  within  the  latter  branch  of  the  third  objection  above  p.ll.et.  seq. 
noticed ;  being  of  that  class,  where,  as  the  condition  enures  to  de* 
feat  the  preceding  estate,  the  subsequent  limitation  cannot  operate 
as  a  remainder  in  the  strict  and  proper  sense  of  that  word ;  though 
it  may  still  take  effect  as  a  conditional  limitation  by  devise,  or  by 

way  of  future  or  springing  use. 
See  §  159.        Now,  to  come  to  the  latter  branch  of  the  third  and  Plowd.  Com. 

last  above  noticed  ground  of  objection;  we  are  to  ob-  24  b. 
serve,  that  it  is  laid  down  as  a  rule  in  conveyances  at  common  Vide  Dr.  and 
law,  that  every  remainder  must  be  so  limited  as  to  wait  for  the  Stud.  lib.  2. 
determination  of  the  particular  estate,  before  it  is  to  take  effect  in  cap.  21. 
possession;  and  not  to  take  effect  in  prejudice  or  exclusion  of  the  Perk.s.  831. 
preceding  estate.    This  rule  not  only  flows  of  necessity  from  the  Co.  Lit.  214. 
definition  of  a  remainder,  which  I  have  considered  in  the  begin-  ^^ — ^^' 
ning  of  this  essay ;  but  also  follows,  as  the  consequence  of  a  *^^^®  supra, 
maxim  at  common  law,  that  none  shall  take  advantage  of  a  con-  ^^^^^  ^* 
d  It  ion,  but  the  party  from  whom  the  condition  moves  («.  c.  the  Supra,  p.  11, 
grantor)  and  his  heirs;  for  if  he  or  his  heirs  take  advantage  of  a  ^^  ^^' 

24 
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condition  by  entry  or  claim,  the  livery  made  upon  the  creation  of 
the  estates  is  defeated,  and  of  course  every  estate  then  created  is 
thereby  annulled  and  gone.  But  the  remainder  ought  to  vest  at 
the  instant  of  the  expiration  of  the  preceding  estate ;  and  at  that 
instant  we  see  both  preceding  estate  and  remainder  are  defeated 
by  the  entry  of  the  grantor.  Therefore  such  remainder  is  void. 
It  follows  that  a  remainder  properly  so  called,  cannot  be  limited 
to  take  effect  upon  a  condition  which  is  to  defeat  the  particular 
estate;  whether  such  condition  be  repugnant  to  the  nature  of  the 
estate  to  which  it  is  annexed,  or  not. 
[  262  ]  Thus  for  instance;  if  a  lease  for  life  be  made  upon  a  condition, 

Plowd.  Com.  that  if  a  stranger  pay  t(^  the  lessor  20L  then  immediately  the  land 
29.  b.  shall  remain  to  the  same  stranger,  this  remainder,  it  seems,  is 

2  Leon,  16.  void ;  for  the  tenant  for  life,  ought  to  have  it  during  his  life,  and 
if  so,  during  that  time  the  stranger  cannot  have  it;  for  he  caQ 
take  no  advantage  of  the  condition,  but  only  the  grantor  or  his 
heirs ;  but  had  it  been  limited,  that  if  a  stranger  pay  to  the  lessor 
20/.,  then,  after  the  death  of  tenant  for  life,  it  should  remain  to 
that  stranger,  it  would  have  been  a  good  remainder. — ^The  dis- 
tinction between  the  two  cases  is  this ;  in  the  latter,  the  remain- 
der is  not  to  vest  in  possession  till  after  the  determination  of  the 
estate  for  life,  when  it  may  vest  of  course  ;  in  the  former,  it  is 
limited  to  take  effect  in  possession,  on  the  performance  of  a  con- 
dition, which  is  to  defeat  the  estate  for  liie ;  and  not  to  wait  till 
th^  particular  estate  be  determined,  by  means  of  which  its  nature 
is  subject  in  its  original  limitation. 
Plowd.  24.        So  if  a'  lease  be  made  to  two,  the  remainder  over     Compare 
in  fee  after  the  death  of  the  first  of  them,  this  remain-    case    put 
der  is  void ;  because  the  survivor  must  have  the  lands    at  page 
during  his  life  by  the  nature  of  the  first  estate ;  the    265, 
limitation  over  after  the  death  of  the  first  of  them    ir^fra. 
cannot  take  place,  without  defeating  the  first  estate 
as  to  the  survivor. 
Vide  Jo.  68.      Upon  the  same  principles  it  seems,  that  if  an  estate    See  §  12- 
n'^i^^^^       be  granted  to  •4?.  a  widow  for  life,  remainder  to  B.  in    16. 
Hardy  tj.       f^^^  on  condition  that  j2.  continues  a  widow ;  if  ^. 
PM^^'li  J   *  marries,  the  entry  of  the  heir  defeats  the  estate  to  ^.  and  to  B. 
M       408     *^^^ '  ^^^  ^^^^!  ^^  *^  estate  had  been  granted  to  A 
Ow^'ioT       durante  viduUatej  remainder  to  A,  upon  Ji.^8  mar-    See  §  34, 
Gouldb. '      "*^®  ^^'  estate  determines  by  the  nature  of  its  limita-    38,  41. 
j-yg^  tion,  and  the  remainder  to  B.  takes  effect. — This  must 

be  understood  of  estates  at  common  law.    For  dispositions  by 
Supra,  devise  in  the  event  of  a  second  marriage,  may  be  construed  ac- 

p.  289.         cording  to  the  apparent  intent,  as  we  Jiave  seen  before. 
Plowd.  82.        V.  (g)  Here,  however,  we  are  to  observe,  that  if    See  §  274. 
[  £63  ]       land  be  leased  to  one  for  life,  &c.  and  if  such  a  thing 

happen,  then  to  remain  to  B.  &c.  this  shall  not  be  understocrd  as 


(g)  V.  On  the  distinction  between  those  ca^fes,  where,  upon  the  happeniog  of  an 
event,  an  estate  previously  hmited,  is,  before  its  natural  expiration,  made  to  cease ;  and 
those,  when,  upon  the  happening  of  an  event,  a  remainder  is  to  vest  in  the  party,  but 
not  to  be  executed  in  possession  till  the  expiration  of  the  estate  first  limited. 
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intended  to  vest  in  possession,  immediately  upon  the  happening 
of  the  condition,  and  in  abridgment  of  the  preceding  estate ;  be- 
cause under  that  construction  the  remainder  would  be  void  for  the 
reasons  already  given ;  but  it  shall  be  constnied  to  vest  in  interest 
upon  the  happening  of  the  condition,  and  to  remain  as  a  remain- 
der ought  to  do ;  that  is,  so  as  to  await  the  determination  of  the 
preceding  estate,  before  it  comes  into  possession. 

As  if  a  gift  in  tail  be  made  to  one,  upon  condition  that  if  he  do 
such  an  act,  then  the  land  shall  remain  to  his  right  heirs ;  the 
word  then  is  not  so  to  be  understood,  as  to  avoid  the  estate  tail, 
and  execute  the  fee  simple  in  possession,  immediately  on  perform- 
ance of  the  act ;  but  must  be  taken  in  this  manner,  viz.  that 
upon  performance  of  the  act,  the  remainder  in  fee  shall  vest  in 
him,  not  to  be  executed  in  possession  till  the  expiration  of  the 
estate  tail.  ^ 

And  accordingly,  where  there  was  a  lease  to  husband  and  Colthirst  v. 
wife  for  their  lives,  remainder  to  B.  their  son,  and  if  B.  died  Bejuehin. 
before  the  husband  and  wife,  then  to  remain  to  C  another  of  Plowd.  28. 

their  sons  for  life ;  this  was  held  a  good  remainder  to 
See  §270.  C.  to  take  effect  in  possession  after  the  determination 
.  of  the  preceding  estate ;  but  it  was  agreed,  that  it 
would  have  been  void  if  it  had  been,  that  then  from  the  death  of 
j8.,  C  should  have  the  lands  during  the  lives  of  husband  and 
wife,  upon  the  principles  before  laid  down ;  and  because  the  limi- 
tation in  the  latter  case,  would  operate  to  the  prejudice  of  others,  Vide  Plowd. 

viz.  the  persons  entitled  to  the  particular  estate.  32.  b. 

See  §  270.        The  same  law  holds,  with  regard  to  a  subsequent  Cro.  Eliz. 

estate,  limited  to  take  effect  on  a  condition  which  is  860. 
to  defeat  a  preceding  remainder ;  as  where  ^.  seised  in  fee  let  to  Cogan  v. 
B.  for  life,  remainder  to  C.  for  life ;  provided  that  if  ^,  should  Cogan. 
have  a  son  who  should  live  to  the  age  of  five  years,  the  estate 
limited  to  C.  should  cease,  and  the  land  remain  to  that  son  in 
tail;  it  was  adjudged,  the  estate  limited  to  the  son  was  void,       [  264  ] 
because  limited  on  a  condition  which  was  to  defeat  the  preceding 
remainder  to  C 

The  last  noticed  case,  I  have  taken  occasion  to  observe  in  a  Vide  supra, 
former  page,  seems  to  go  the  whole  length  of  the  position,  that  a  p.  17. 
limitation  over  at  common  law,  in  defeasance  or  abridgment  of  a 
preceding  particular  estate,  in  an  event  that  was  not  a  determi- 
nation of  that  particular  estate  in  its  own  nature,  has  been  judi- 
ciously held,  not  to  be  a  remainder  nor  valid  as  such  ;  this  is  well  Vol.  iv. 
illustrated  in  the  observations  upon  this  case,  in  Bacon's  Abridg-  p.  318.  (or 
ment ;  which  correspond  verbatim  with  what  is  said  on  the  ^'*  5^:  ^ 
same  case,  in  the  manuscript  treatise  of  Lord  C.  B.  Gilbert  above  Chti^^i^) 
referred  to.  ^*!  \P' 

The  observations  are,  first,  That  this  was  properly  a  condition,  woo.  Supra, 
because  upon  the  happening  thereof  it  was  to  shorten  and  ^' 
abridge  the  estate  before  given.  Secondly,  This  case  proves  the 
law  to  be  the  same,  in  case  of  things  which  lie  in  grant,  as  of 
those  which  lie  in  livery ;  for  here  it  was  not  the  particular  estate, 
that  was  to  cease  upon  the  condition ;  but  the  remainder,  and 
that  lies  in  grant.    Thirdly,  though  the  condition  here  was  not 
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annexed  to  the  first  estate,  yet  it  was  annexed  to  the  estate  im* 
mediately  preceding  the  remainder  to  the  son ;  and  so  to  this 
purpose,  is  the  same  as  if  it  had  been  for  life,  upon  such  con- 
dition to  cease  and  remain  over.  Fourthly,  it  appears,  that  the 
remainder  was  not  to  begin,  but  upon  the  condition  performed, 
and  so  the  condition  preceded  the  vesting  the  remainder.  Fifth- 
ly, this  case  proves,  that  none  shall  take  advantage  of  a  con- 
dition but  the  lessor  and  his  heirs,,  and  therefore  the  remain- 
der to  the  son  who  was  a  stranger,  could  not  arise  thereby.  Sixth- 
ly, that  this  remainder  being  limited  to  begin  upon  a  condi- 
tion precedent,  whereof  none  can  take  advantage  but  the  lessor 
and  his  heirs,  is  for  ever  defeated  and  destroyed;  because  it  cannot 
take  effect  according  to  the  terms  limited  for  vesting  thereof. 
VI.  (A)  But  it  may  happen,  that  jiotwithstanding  a  contingent 
[  265  ]  limitation  is  expressed  to  commence  from  a  period  eventually 
anterior  to  the  determination  of  the  particular  estate;  yet  the 
nature  of  the  case  may  be  such,  as  not  to  admit  of  * 

its  taking  effect  in  possession  in  restraint,  abridgment,  .  See  §137. 
or  exclusion  of  the  particular  estate ;  as  if  sUch  limi- 
tation over  were  to  the  grantee  or  devisee  of  the  particular 
estate ;  which  instead  of  operating  in  any  degree  to  defeat, 
exclude  or  curtail  the  particular  estate,  would  in  effect  remove  its 
limits,  and  open  it  into  a  greater  estate;  in  conformity  to  what 
was  allowed  at  common  law,  in  regard  to  the  enlargement  of 
estates  on  condition;  which  limitations  so  far  resembled  contin- 
gent remainders,  as  to  require  the  continuance  of  the 
Vide  infray  particular  estate  till  they  vested.  And  though  the  See  §  159, 
279  4*  296.  limitation  should  not  so  far  pursue  the  particular  163. 
estate  in  quality,  as  to  come  within  the  dpctrine  of 
estates  to  be  enlarged  on  condition ;  yet  if  it  be  such  as  cannot 
d^feat,  exclude,  or  abridge  the  particular  estate,  nor  have  any 
other  operation  than  if  the  words  expressive  of  its  time  of  com- 
mencement had  been  omitted,  or  it  had  been  in  express  words 
postponed  till  after  the  determination  of  the  preceding  estates,  the 
objection  to  its  effect  as  a  remainder  does  not  hold ;  as  it  then  in 
effect  gives  no  more,  than  the  remnant  or  residue  expectant  on 
the  particular  estate,  and  could  not  have  entitled  the  grantor  or 
his  heir  to  enter  at  common  law  in  defeasance  of  the  particular 
estate ;  nor  operates  at  all  to  the  prejudice  of  strangers ;  which 
are  the  reasons  assigned  against  the  validity  of  conditional  limi- 
tations at  common  law. 

Thus  suppose  in  the  case  of  a  lease  to  two  as  above  See  §  163. 
cited,  the  limitation  over  after  the  death  of  the  first  of 
them  had  been  to  the  survivor  instead  of  another,  as  the  case 
puts  it ;  this  would  not  have  avoided,  defeated,  or  abridged  the 
estate  of  the  survivor ;  but  actually  have  embraced  it  in  the  afflux 
of  a  greater,  into  which  it  would  have  run  under  the  technical 
term  of  merging,  instead  of  being  rescinded  or  nullified.  The 
grantor  or  his  heir  could  have  no  title  to  enter  and  defeat  the 


(h)  VI.  Observations  on  the  effect  of  a  limitation  to  the  grantee  or  devisee  of  the 
particular  estate,  which  enlarges  it,  on  a  given  event,  to  a  greater  estate. 
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particular  estate ;  because  there  was  no  condition  or  proviso  to 
make  it  cease,  or  carry  the  estate  either  expressly  or  implicatively 
to  any  body,  from  the  devisee  of  the  particular  estate.  Nor  could 
the.  limitation  operate  to  the  prejudice  of  another,  viz.  the  person  [  266  ] 
otherwise  entitled  to  the  particular  estate ;  because  it  was  to  that 
very  person  himself;  and  the  effect  would  have  been  precisely 
the  same,  if  the  limitation  had  been,  and  from  and  after  the  de- 
termination of  the  estate  aforesaid,  then  to  the  survivor  in  fee.  I 
therefore  discover  nothing  that  would  in  that  case,  have  prevent- 
ed the  limitation  over  from  operating  strictly,  as  a  remainder  at 
common  law. 

Accordingly,  in  a  case  where  the  testator  devised  a  messuage,  Goodtitle  v. 
&c.  to  bis  wife  and  daughter,  during  the  term  of  their  natural  lives  Billington. 
and  the  life  of  the  longer  liviR  of  them,  in  equal  proportions,  share  Dougl.  Rep. 
and  share  alike ;  but  in  cjtse  the  daughter  should  happen  to  "^^S  or  736. 
marry  and  have  issue  of  her  body  lawfully  begotten,  then  and  in  8derf.  jT  21 
that  case  after  the  decease  of  his  wife,  he  devised  the  said  messu-  ^^^*  ^-X.^, 
age,  &c.  unto  his  daughter  and  her  heirs  and  assigns  for  ever ; 
but  if  his  daughter  should  happen  to  die  single  and  unmarried, 
and  without  issue  of  her  body  lawfully  begotten,  then  in  that 
case,  he  devised  the  premises  unto  his  said  wife  and  her  heirs  and 
assigns  for  ever.    The  testator  left  his  said  wife,  and  his  said 
daughter  who  was  his  heir  at  law.    The  widow  died,  and  after 
her  death  the  daughter  suffered  a  recovery;  and  the  question 
was,  whether  the  limitation  over  to  the  widow  and  her  heirs,  was 
barred  by  the  daughter's  recovery. 

It  was  argued,  first,  that  the  limitation  to  the  daughter  in  case 
she  should  marry  and  have  issue  of  her  body,  was  not  to  wait  till 
the  natural  expirati^  of  the  first  estate  to  her ;  but  was  to  take 
effect  in  her  life-time,  as  soon  as  the  contingency  on  which  it  was 
limited  should  happen,  and  it  was  therefore  not  a  remainder  but 
a  conditional  limitation ;  that  as  soon  as  she  had  married  and 
had  issue,  the  estate  to  her  and  her  heirs  would  have  taken  effect, 
and  would  have  enlarged  her  interest,  and  merged  her  estate  for 
l]fe.-^-Secondly,  that  if  the  said  limitation  to  the  daughter  should 
be  a  remainder,  there  were  subsequent  words  which  seemed  to 
indicate  an  intention,  only  to  give  the  daughter  an  estate  tail  by 
it;  and  then  the  limitation  over  to  the  wife  would  be  a  vested 
remainder,  and  of  course  not  barred  by  the  recovery. — To  this  it 
was  answered,  that  whether  the  daughter  took  at  first  an  estate 
tail,  or  only  an  estate  for  life,  the  remainder  to  the  widow  was  [  267  ] 
barred  by  the  recovery-rthat  if  she  took  an  estate  tail  the  case  was 
clear,  but  if  she  only  took  an  estate  for  life,  then  the  limitation  to 
the  widow  was  upon  a  contingency  with  double  aspect,  it  was 
a  concurrent  remainder  in  fee,  created  in  the  alternative  with  a 
contingent  remainder  in  fee  to  the  daughter;  and  a  recovery  having 
been  suffered  by  the  tenant  for  life,  every  body  was  barred  but  the 
heir  at  law,  which  the  daughter  herself  was — ^that  the  second  limi- 
tation to  the  daughter  was  capable  of  taking  effect  as  a  contingent 
remainder  in  fee,  and  of  course  that  to  the  widow  was  so.  And 
it  was  an  established  maxim  that  whenever  an  estate  can  take 
effect  as  a  remainder,  it  shall  not  be  construed  an  executory  devise. 
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Vide  tofra.        Lord  Mansfield,  in  delivering  the  opinion  of  the.  court,  said,  it 

381,  et.  seq.  was  perfectly  clear  and  settled,  that  where  an  estate  can  take 
effect  as  a  remainder,  it  shall  never  be  construed  to  be  an  exe- 
cutory devise  or  springing  use.  The  limitation  was  to  two  per- 
sons and  the  survivor,  so  that  a  preceding  freehold  would  be  ia 
the  survivor;  and  the  estate  over  was  limited  on  a  contingency 
upon  which  a  remainder  might  depend.  It  was  to  the  daughter 
and  her  heirs  (not  issue)  if  she  should  marry,  and  have  issue;  and 
it  must  have  taken  effect  after  the  death  of  the  survivor.  There 
was  another  contingency,  on  the  event  of  the  daughter  dying  un- 
married, and  without  issue  (not  failure  of  issue,}  and  upon  that 
event  the  limitation  was  to  the  widow  in  fee.  But  that  the 
tenant  for  life,  by  the  recovery,  had  barred  the  contingent  re- 
mainders. 

The  determination  in  the  last  stated  case  gave  occasion  to  those 
observations  by  Mr.  Douglas,  to  which  I  have  paid  some  atten- 

Supra,  p.  15.  tion  in  an  eariy  page  of  this  treatis6,  respecting  the  distinction 
between  mere  conditional  limitations,  and  remainders,  in  the 
strict  sense  of  the  word:  and  from  that  determination,  he  seemed 
to  think,  the  intrinsic  inefficacy  of  such  distinction  might  be  col- 
lected. 

Hut  where  is  the  ground  for  such*  an  Inference,  unless  it  be  the 
argument  attempted  at  the  bar  against  the  validity  of  the  disputed 
limitation  on  the  supposed  application  of  the  distinction  in  ques- 

[  268  ]  tion? — an  argument  which  does  not  appear  to  have  claimed  the 
attention  of  the  court,  because  not  borne  out  by  the  circumstances 
of  the  case  itself.  The  court  did  not,  according  to  the  report  of 
the  case,  suggest  one  syllable,  in  reprobation  of  the  nature  of  the 
distinction  referred  to,  and  attempted  in  the  arguments;  but 
merely  treated  the  ulterior  limitations  as  remainders.  Is  not 
therefore  the  inference,  at  least,  as  fair,  that  they  held  the  case 
not  within  the  distinction  alluded  to,  as  that  they  denied  the  merit 
of  the  distinction  itself;  until  it  be  shown  that  it  really  applied  to 
the*circumstances  of  the  case? 

Now  to  see  how  far  it  so  applied,  we  are  to  consider,  that  here 
was  a  particular  estate  of  freehold  to  the  wife  and  daughter  for 
their  lives,  and  the  life  of  the  survivor:  (I  observe  indeed  the 
words  in  equal  proportions,  share  and  share  alike,  sounding  like 
a  tenancy  in  common,  but  those  I  find  did  not  influence  the  case, 
as  the  court  said  the  freehold  would  be  in  the  survivor.)  The 
remnant  or  residue  therefore,  after  what  was  included  in  such 
estate,  was  the  inheritance  in  fee,  expectant  on  any  determination 
of  such  estate,  incidental  to  its  original  nature ;  but  the  limitation 
in  dispute,  viz.  the  devise  in  fee  to  the  wife,  in  the  event  of  the 
daughter's  dying  unmarried  and  without  issue,  had  no  tendency, 
even  in  expression,  to  defeat,  abridge,  or  exclude  the  particular 
estate,  any  more  than  a  devise  to  het  in  fee  after  the  decease  of 
the  survivor.  What,  therefore,  prevented  that  limitation  from 
operating  as  a  remainder?  or  how  could  the  distinction  in  ques- 
tion possibly  apply  to  it  ?  The  deciding  that  to  be  a  remainder 
implied  no  sort  of  denial  of  a  distinction,  which  clearly  affirmed 
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'  it    And  if  so,  the  determination  in  that  case,  unon  the  real  point 
before  the  court,  does  not  afford  the  inference  alluded  to. 

But  the  arguments  at  the  bar,  and  the  opinion  of  the  court, 
were  not  confined  to  that  point ;  they  equally  reached  the  con- 
tingent estate  limited  to  the  daughter;  which  it  was  contended  at 
the  bar,  was  not  to  wait  till  the  natural  expiration  of  the  first 
estate  for  life  to  her,  but  was  to  take  effect  in  her  life-time,  as 
soon  as  the  contingency  on  which  it  was  limited  should  happen; 
that  as  soon  as  she  had  married,  and  had  issue,  the  estate  to  her 
and  her  heirs  would  have  taken  effect,  and  would  have  enlarged 
her  interest,  and  merged  her  estate  for  life.    Now  if  by  taking 

effect  here,  is  meant  merely  vesting,  the  position  is       [  269  ] 
See  §  195.    true  in  its  full  extent;  and  that  sort  of  taking  effect  is 
no  more  than  what  happens  in  every  instance  of  a 
contingent  remainder,  upon  the  seasonable  arrival  of  the  contin- 
gency on  which  it  is  limited.    But  if  by  taking  effect,  is  meant  in 
possession,  it  could  not  do  so  at  all,  during  the  life  of  the  wife, 
because  the  limitation  was  not  to  take  effect  till  after  her  decease, 
as  Mr.  Justice  BuUer  very  properly  observed  in  the  course  of  the 
argument.    And  if  the  event  had  happened  after  the  death  of  the 
wife,  when  the  daughter  was  sole  tenant  for  life,  then  would  the 
limitation  to  her  have  taken  effect  in  possession,  not  in  abridg- 
ment, restraint,  defeasance,  or  prejudice  of  her  estate  for  life,  but 
would  only,  by  its  accession  thereto,  have  involved  it  in  the  con- 
fluent fee ;  and  though  her  former  estate  would  have  been  extin- 
guished in  regard  to  its  limits,  yet  would  it  have  had  a  virtual 
continuance,  and  flowed  in  a  stream  of  coalescence 
See  §  149.    with  the  inheritance.     It  would  not  have  been  ex- 
truded, or  even  determined  by  any  means  collateral 
to  its  own  nature ;  but  merely  have  undergone  a  sort  of  specific 
modification,  of  change,  incidental  to  its  original  na- 
See§163.    ture,  viz.  merger  in  its  union  with  the  remainder;  an 
effect  which  must  have  happened,  in  respect  of  the 
mother's  estate,  if  the  daughter  had  died  unmarried,  and  without 
issue  in  her  life-time ;  and  what  is  more,  the  very  limitation  to 
the  daughter,  would  have  had  the  vety  same  effect,  if  the  words, 
after  the  decease  of  my  said  wife,  had  been  omitted  ;  or  even  the 
words,  from  and  after  the  determination  of  the  estates  aforesaid, 
and  not  before,  had  been  inserted  in  their  stead.     Could  the  limi- 
tation under  that  shape,  have  afforded  the  most  re- 
See  §159.    mote  idea  of  any  thing  but  a  remainder  in  the  strict 
sense  of  the  word  ?  and  what  alteration  in  its  nature 
could  arise  from  the  insertion  of  words,  which  could  under  no 
possible  construction  in  any  event  vary  its  effect?    What  then 
was  there  to  prevent  its  being  a  remainder?  and  how  could  the 
court's  considering  it  in  that  light  afford  any  inference  against 
the  validity  of  a  distinction,  which  ranked  it  under  that  descrip- 
tion? 

I  have  considered  the  above  case,  independently  of  the  circum- 
stance of  the  daughter's  being  heir  at  law  of  the  testator ;  as  I 
think  the  same  reasoning,  in  regard  to  the  construction  or  effect       [  270  ] 
of  the  limitations,  would  equally  have  applied,  if  a  stranger  had 
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stood  in  ^he  daughter's  place — ^I  mean^  stood  so  in  respect  to  all 
the  limitations  in  which  she  was  concerned;  for  if  only  the  second 
limitation  to  her  upon  her  marriage  and  having  issue,  had  been 
to  a  stranger  instead  of  herself,  to  take  effect  after  the  decease  of 
the  wife ;  as  that  would  eventually  have  precluded  the  first  estate 
in  the  daughter  from  the  wife's  decease,  it  would  hare  brought  it 
within  the  distinction  between  conditional  limitations  and  remain- 
Vide  Plowd.  ders ;  and  made  it  resemble  the  case  above  cited  from  Plowden, 
24.  a.  of  a  lease  to  two,  the  remainder  over  in  fee  after  the  decease  of 

the  first  of  them. 

VII.  (i)  We  may  next  notice  a  distinction  between  the  cases, 
where  a  subsequent  estate  at  common  law  is  limited  to  take  effect 
upon  a  condition  which  is  to  defeat  the  preceding  estate ;  and 
other  cases  where  the  preceding  estate  is  limited,  subject  to  a  con- 
dition, but  the  remainder  is  limited  without  any  relation  to  or  de- 
1  Roll.  Abr.  pendence  at  all  upon  that  condition.    In  the  first  caseswe  have 
Cond.  (I.  d.)  seen  the  condition  makes  the  subsequent  limitation  void ;  but  in 
pi.  3.  the  latter  it  seems  the  remainder  destroys  the  condition :  as  if  a 

pK  4.  (P.  d.)  iQan  lease  to  •S.  for  life  upon  condition,  remainder  over,  RoUe 
Pj'  ^-  P};  ^'   says  the  condition  is  destroyed. 

Brook  Cond.  jfo^^  in  these  cases,  though  the  remainder  is  not  intended  to  be 
fti  Ah  4  affected  by  the  condition  annexed  to  the  particular  estate ;  yet  if 
Bac.  Abr.  4.  ^Y^^^  -condition  were  good,  the  gantor's  entry  for  breach  of  it, 


of  the  5th  ^  remamaer,  wnicn  ne  naaaDsoiuteiy  granted  away,  inaeea  ic 
eJ  by  Gwih  ^^^'^^  directly  within  the  reason  of  the  case  put  by  Littleton ; 
l^^  that  if  a  man  lease  for  life  upon  condition  of  re-entry  for  default 

- .  *  of  payment  of  rent,  and  tho  lessor  afterwards  grants  his  rever- 

Lit  B*  ^^J*   sion,  the  lessor  or  his  heirs  cannot  enter,  because  he  has  aliened 
831  ^'^^  reversion :  so  in  the  above  case,  the  lessor  by  limiting  the  re- 

^*  mainder  over  absolutely,  hath  departed  with  the  reversion,  as 

much  as  if  he  had  afterwards  aliened  it  by  another  conveyance. 

I  have  not  met  with  any  case  determined  expressly  upon  this 
point,  where  the  limitation  was  by  conveyance  at  common  law ; 
and  where  the  limitation  was  by  devise,  there  seems  formerly  to 
have  been  some  difference  in  our  books.  Some  took  a  distinction 
upon  this  principle; 'that  though  in  the  case  of  a  conveyance  at 
common  law,  the  entry  for  condition  broken  must  defeat  the  Uvery, 
and  of  course  the  remainder  which  took  effect  from  it;  and  there- 
fore the  remainder  in  that' case,  when  limited  without  dependence 
on  the  condition,  should  be  construed  to  destroy  the  condition 
Brook  Cond.  annexed  to  the  preceding  estate :  yet,  that  in  case  of  a  devise, 

(i)  VII.  On  the  distinction  between  those  cases,  where  a  subsequent  estate  at  com- 
mon law  is  limited  to  take  effect  upon  a  condition  which  is  to  defeat  the  preceding 
estate,  and  those  cases  where  the  preceding  estate  is  limited,  subject  to  a  condition,  but 
the  remainder  is  limited  without  any  relation  to  or  dependence  upon  that  condition. 
This  leads  to  the  doctrine  of  shifting  or  secondary  uses.  Some  observations  on  their 
nature  have  hecn  made  in  the  annotations  in  pages  10,  11,  12,  and  13  of  this  work  : 
the  subject  will  be  resumed  in  the  introductory  annotation  to  the  part  of  his  work  which 
treats  of  executory  devises. 
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where  the  estates  took  effect  without  livery,  there  was  not  the  p.  111. 
same  reason  that  the  entry  for  the  condition  broken  should  destroy  Perk.  s.  56S. 
the  remainder ;  but  that  such  entry  might  in  that  case  affect  only  Dyer,  127. 
the  particular  estate,  and  the  remainder  nevertheless  take  place 
at  the  time  limited  for  it  to  commence;  and  therefore  the  remain- 
der need  not  absolutely  destroy  the  condition ;  but  that  the  heir  Plow.  412. 
should  enter  for  breach  of  the  corfdition,  and  retain  only  till  the  10  Co.  41. 
remainder  should  take  place ;  whilst  others  considered  the  condi- 
tion,  in  the  case  of  a  devise,  absolutely  destroyed  by  the  remain- 
der over,  no  less  than  in  the  case  of  conveyance  at  common  law. 

As  where  a  testator,  having  issue  three  sons,  devised  lands  to 
his  wife  for  her  life,  ^tid  conditione  quod  ipsa  educabit  pueros  Dyer ^  121, 
testatoris  in  bonis  moribus^  the  renlainder  to  the  second  son,  in  10  Rep.  41, 
tail,  and  the  reversion  descended  to  his  eldest  son.     The  condifioti  b.  Dr.  Butts' 
was  broken :  the  question  was,  wjiether  the  heir  should  enter  for  case, 
the  condition,  or  the  son  in  remainder  should  enter  as  for  breach 
of  a  limitation,  or  the  condition  be  destroyed  by  the  limitation       [  212  } 
over.     And  the  court  resolved  that  it  was  not  a  limitation;  be- 
cause there  were  express  words  of  condition,  and  the  meaning 
of  the  testator  was,  that  his  heir,  who  always  ie  to  take  advan* 
tage  of  a  condition,  should  enter  and  defeat  the  estate  of  the 
wife :  but  his  meaning  did  not  accord  with  the  law ;  for  he  could 
not  defeat  the  estate  for  life  without  defeating  the  remainder ; 
and  therefore  by  the  limitation  of  the  remainder  over  the  condi- 
tion was  destroyed. 

It  is  true,  that  in  a  subsequent  case,  where  a  testator  devised  Skirne  v. 
to  one  in  tail,  upon  condition  that  he  should  not  alien,  and  that  if  Bond,l  Roll, 
he  died  without  issue  it  should. remain  over  to  another  in  fee;  the  Abr.  Cond. 
devise  aliened;  and  Coke  and  Warburton  held  it  to  be  hot  a(K.)pl.  6. 
limitation  but  a  condition,  for  which  the  heir  should  enter. 

Bat  whatever  differences  of  opinion  formerly  existed  in  regard 
to  this  matter,  they  are  now  no  more ;  for  that  question  has  long 

since  ceased;  and  it  seems  now  agreed,  that  wherever  Vide  Plowd; 
See  Ap-      in  a  devise  a  condition  is  annexed  to  a  preceding  408.  Scho- 
pendix,       estate,  and  upon  the  breach  or  non-performance,  the  lastica's 
No.  IX.      estate  is  devised  over  to  another,  that  condition  shall  c*»«>  ^^^  ^ 
note  3.        operate  as  a  limitation,  circumscribing  the  continu-  ^®P'  ^^^' 
ance  and  measure  of  the  first  estate ;  and  that  upon  ^^»  "•  ^®"' 
the  breach  or  performance  of  it  (as  the  case  may  be)  the  first  ^  ®  •• 
estate  shall  ipso  facto  determine  and  expire,  without  entry  or    -^^ 
claim;  and  the  limitation  over  shall  thereupon  actually  commence  ^     ' 
in  possession,  and  the  person  claiming  under  it,  whether  heir  or  Large'scase, 
stranger,  shall  have  immediate  right  to  the  estate.     Thus  indeed  2  Leon.  82. 
is  the  testator's  intention  effectuated,  by  substantiating  the  subse-  Rundale  o. 
quent  estate,  though  limited  to  a  stranger;  and  enforcmg  the  per-  Eeley,  Cart, 
formance  of  the  condition,  by  the  determination  of  the  preceaing  175. 

estate  upon  the  breach  of  it;  notwithstanding  that 
See  §148-  preceding  estate  b&  limited  to  the  heir  himself.  And 
151.  limitations  of  this  sort  are  properly  called  conditional 

limitations. 
See  §  149,        As,  where  one  devised  lands  to  bis  mother  for  life,  Dyer,  127. 
270-273.      and  after  her  death  to  his  brother  in  fee ;  provided  in  margin. 

25 
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And  vide      that  if  his  wife  (being  then  enseint)  be  delivered  of  a  eon,  that 
Dyer,  33,  a.  then  the  land  should  remain  to  him  in  fee ;  the  testator  died^ 
inmarg,        a  son  was  born;  and  it  was  held  that  the  fee  of  the  brother 
Cro.  Ja.592.  should  cease,  and  Vest  in  the  son  upon  the  happening 
[  d73  ]       of  the  contingency. — Again,  where  ^4  devi^d  lands    See  §264- 
Palm.  135.    to  his  wife  for  life,  and  after  her  death  to  his  grand-    267. 
iVentr.  199.  child  B.  and  the  heirs  of  her  body;  provided  always. 
Lady  Amie  and  upon  condition  that  she  married  with  the  consent  of  D.  E. 
Fry*s  case.    ^^^  p^  q^  ^^  major  part  of  them,  and  in  case  she  should  marry 
without  such  consent,  or  die  without  issue,  then  he  devised  the 
premises  to  C  (neither  B.  nor  C.  being  heir  at  law  to  the  testator,) 
after  the  testator's  death  JB-  married  without  the  consent  of  any 
of  the  persons  named  for  that  purpose;  and  it  was  clearly  held  to 
be  an  estate  to  B.  till  she  married  without  such  consent ;  that 
here  was  an  estate  tail  devised  to  B.  subject  to  two  limitations, 
the  one  in  law,  viz.  dying  without  issue,  the  other   - 
express,  and  in  fact,  viz.  marrying  without  conseat ;    See  §  148, 
which  was  properly  a  conditional  limitation,  and  not 
a  condition;  for  if  it  were  a  condition,  it  would  descend  to  the 
heir  at  law,  and  he  might  enter  for  breach  of  it,  and  defeat  the 
limitation  over ;  and  it  wa^r  therefore  agreed  that  the  marriage 
without  consent  determined  her  estate  tail,  and  cast  the  possession 
immediately  on  C.  . 
Anoo.  So -where  one  devised  lands  to  Ji.  his  heir  at  law,  and  other 

2  Mod.  7.  lands  to  B.  in  fee,  and  that  if  •tf.  molested  B.  by  suit  or  other* 
InBac.Abr.  wise,  he  should  lose  what  was  devised  to  him,  and  it  should  go 
A^y  w^'  ^^  ^'  ^^^^^  ^^®  testator's  death,  Jl.  entered  on  the  lands  de- 
^ad,  -«py%  vised  to  B.  and  claimed  them;  and  it  was  held  that  this  was  a 
^  ®'^"****  sufficient  breach  to  give  title  to  A,  and  that  the  condition  im- 
\e€Ld  R^  posed  on.  the  heir,  should  not  be  taken  as  a  condition ;  because, 
maindertd^  if  so,  by  descending  on  him  who  alone  could  eater  for  the  breach 
tkeMam&^nue  ^^  ^^'  ^^  ^^uld  in  this  case  be  fruitless  and  defeated;  but  it  was 
is  dud  by  ^^^  ^^  ^^  ^  limitation  which  determined  the  heir's  estate,  and 
the  names  qf^^^^  ^^^  possession  on  B.  without  entry. 

Barber  v.  ShuUlewcnk.  Wide  Bac.  Abr.  tol.  B.p.  456;  and  t>oL  &  p.  806;  bih  ed. 

by  Gwillim. 

But  where  there  is  ne  express  limitation  over,  to  take  effect 
upon  the  breach  or  performance  of  the  condition,  annexed  to  a 
precedhig  estate;  there  it  seems  the  condition  or  proviso  is  not 
always  construed  as  a  conditional  limitation;  but  the  construo- 
tion  in  that  case  is  governed  by  the  apparent  intent  of  the  testa-* 

Infra,  p.  426.  tor,  as  in  the  case  of  GulKver  v.  Shuckburgh  Ashby  cited  here^ 
after. 

[  £74  ]  Therefore,  when  it^is  said  that  a  subsequent  estate  limited  on 

a  condition,  which  is  to  defeat  a  preceding  estate,  is 
Yoid ;  the  rule  must  be  understood  only  of  estates  lim-    See§  149- 
ited  in  conveyances  at  common  law;  for  that  such^a    150. 
limitation  over  may  be  good  by  way  of  devise,  is  clear 
from  the  cases  last  cited ;  and  will  further  appear  in  the  chapter  of 
executory  devises ;  to  which  this  sort  of  limitations,  in  those  cases 
where  the  whole  fee  is  first  devised  to  a  person  in  esse  are  to  be 

Dyer,  314.   referred;  and  limitations  of  this  nature  may  also  take  effect  by 
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way  y  for  a  use  may  be  limited  to  cease  as  to  one  person  pi.  06.  Moor« 

of  use  upon  a  future  event,  and  to  vest  in  another.  99.  pi.  243. 

See  §  34,        As  if  a  man  makes  a  feoffment  in  fee  to  the  use  of  and  Ley,  54. 

41 ,  126,       W.  and  his  heirs,  till  A,  pay  40/.  to  the  said  W.  and 
127.  then  to  the  use  of  the  said  A,  and  his  heirs,  and  the 

statute  executes  the  estate  in  W.  and  afterwards  A. 
pays  the  40/.,  there  A.  is  seised  in  fee  if  he  enters,  by  the  opin- 
ion of  several;  but  by  some,  A.  shall  not  be  seised  in  fee  by  the 
said  payment,  unless  the  feoffees  enter ;  therefore  it  seems  to  be  Brook  Feoff, 
the  surest  way  to  enter  in  the  name  of  the  feoffees  and  his  owfr  al'  Uses, 
name;  and  therefore  it  appears  that  if  a'  man  a(  this  day  makes  pi.  80. 
a  feoffment  to  uses,  that  the  use  shaU  change  from  one  to  cmother 
by-act  tx  po8tfcLctOj  by  circumstances,  as  well  as  it  would  before 
the  statute  27  H.  8.  of  uses.    Such  are  the  words  of  Brook  in  the 
pltfce  I  have  cited. 

So  where  A,  tenant  in  tail,  by  indenture  bargained  and  sold 
the  lands  to  the  use  of  J.  S.  in  fee ;  in  the  indenture  was  a  letter  1  Leon.  25. 
of  attorney  to  make  livery,  which  was  made  accordingly;  J.  S.  pi.  31. 
by  the  same  indenture  covenanted,  that  if  •^.  before  such  a  day  benicombe 
paid  40^.  to  J,  iK  that  then  J.  S.  and  his  heirs  should  stand  seised,  «•  Parker. 
&c.  to  the  use  of  A.  and  his  heirs;  and  if  A.  did  not  pay,  &c.  then 
if  the  said  J.  S.  did  not  pay  to  the  said  A.  within  four  days  after 
10/.  that  J.  S.  and  his  heirs  should  thenceforth  be  seised  to  the 
use  of  the  said  A.  and  his  heirs,  &c.  and  A.  covenanted  for  fur- 
ther assurance;  both  failed  of  payment:  A.  levies  a  fino  to  J.  S. 
without  any  consideration.    It  was  adjudged  a  good  feoffment 
well  eitecuted  bv  the  livery,  notwithstanding  the  words  of  bar- 
gain and  sale  only;  and  that  the  covenant  to  be  seised  to  the  new 
uses  conditionally  upon  the  payment  and  non-payment,  being  in 
one  and  the  same  deed,  should  raise  the  use  upon  the  contin- .      [  275  ] 

gency  according  to  the  limitation  of  it. 
See  §  34,        In  another  case,  where  A.  tenant  for  life,  and  B.  in  Springe  v, 

42.  298^      reveraon  in  fee,  <;o vehanted  to  levy  a  fine  to  the  use  Ceasar. 
300,  351.     of  A.  and  his  heirs,  if  R.  did  not  pay  IO9.  to  him  at  a  1  Roll.  Abr. 

certain  day:  and  if  he  did  pay  it,  then  to  the  use  of  *15-  pl- 1'^- 
A.  for  life,  remainder  to  R.  in  fee ;  it  was  held  that  A.  had  an  ^  J<>-  ^^* 
estate  in  fee  till  R.  paid  the  10^.  at  the  time ;  and  the  limitation 
to  the  use  of  A.  for  life  and  R.  in  fee,  was  to  arise  on  a  condition 
subsequent,  viz.  the  payment  of  the  money  at  the  time.  In  regard 
to  this  condition  subsequent,  we  may  observe,  that  it  was  evi^ 
dently  the  intent,  that  one  of  the  limitations  should  take  effect 
immediately;  that  to  A.  for  life  wilh  remainder  to  A.  in  fee  could 
not,  till  the  payment  of  the  money;  therefore  it  must  be  the  first 

to  A.  in  fee. 
See  §117,        And  where  after  a  feoflVnent,  to  the  use  of  the  Cro.  Eliz. 
119,  156.    feoffer  and  A.  his  feme  that  should  be,  after  their  439. 

marriage,  and  the  heirs  of  their  bodies ;  the  fec^ffor  Woedliff 
took  A.  in  marriage ;  all  the  Judges  held,  that  although  be  were  «.  Drury. 
seiaed  in  fee  in  the  meantime,  yet,  by  the  marriage,  the  new  use 
should  arise  and  vest,  if  there  were  no  act  in  the  meantime  to 
destroy  that  future  use  (as  it  was  in  Chudleigh's  case,)  and 
judgment  was  given  accordingly. 
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Loyd  or  So  where  A.  and  B.  two  sisters,  in  consideration  of    See  §149* 

Lloyd  o.  Ca-  4000/.  paid  to  A,  by  C  conveyed  lands  by  lease  and     151. 
rew,  Prec.  in  release  to  the  use  of  J?,  and  C.  for  their  lives  (upon 
Chanc.  72.    their  intended  intermarriage)  remainder  to  the  first  and  other 
Show.  Cases  g^^g  jq  tail  male  successively,  remainder  to  the  daughters  of  B, 
in  Pari.  137.  ^^^^  q^  Jq  ^^il,  reniainder  to  the  right  heirs  of  C  provided  that  if 
there  should  be  no  issue  of  B,  and  C  Hving  at  the  decease  of  the 
survivor  of  them,  and  that  the  heirs  of  B,  should  within  twelve 
months  after  the  death  of  B.  and  C  dying  without  issue  as  afore* 
said,  pay  to  the  heirs  or  assigns  of  C.  4000/.  then  the  remainder 
in  fee  so  limited  to  C  should  c^ase,  and  the  lands  should  remain 
to  the  right  heirs  of  B.  for  ever ;  afterwards  B.  and  C,  for  extin- 
guishing all  right  and  title  of  B.  and  her  heirs  under  this  proviso, 
levied  a  fine  of  the  lands  to  the  use  of  C.  and  his  heirs.    B,  and 
C  died  without  issue,,  and  the  heir  of  B,  filed  a  bill  against  the 
[  ^^^  3  ^     heir  of  C.  to  have  a  conveyance  of  the  lands  upon  payment  of 
(*)^f^  ^^  the  4000/.  pursuant  to  the  proviso.     The  bill  was  dismissed;  bui 
^f    Q  •^^^'  upon  an  appeal  brought  in  parliament,  the  decree  of  dinuission 
pi.  18.  xn      ^j^  reversed  (ar);  upon  its  being  alleged  that  the  proviso  was 
vmr.  and      ^^^  void,  it  being  within  the  reason  of  the  limitations  allowed  in 
V'd^^'  r        ^^  Buke  of  Norfolk's  case,  where  it  is  said^  that  futQre  interests, 
D*^9*  '*'    springing ,  trusts,  or  trusts  executory,  and  remainders  that  are  to 
And  vide       ^'^^  upon  contingencies,  are  quite  out  of  the  rule  and  reason  of 
Smith  o.       perpetuities,  if  they  a^e  not  out  of  remote  consideration,  but  such 
Warren*       ^  ^^'^  speedily  wear  out.    And  that  the  fine  could  not  bar  the 
Cro.  Eliz.     proviso,  because  the  same  land  never  was  nor  could  be  in  J3.  who 
688.       '     levied  it. 

It  is  to  be  observed,  that  the  new  use  in  this  case  to  the  heir  of 
JS.  was  not  a  limitation  whidi  could  unite  with  that  to  the  ances- 
tor, according  to  the  rule  in  Shelley's  case ;  for  it  was  not  a  remain- 
der to  arise  upon  the  deterniination  of  the  preceding  estate,  but 
was  a  conditional  limitation  of  a  future  use  ;  whereas  that  rule 
applies  oijily  to  remainders ;  therefore  the  land  vested  in  B.'s  heir 
by  purchase  and  not  by  descent.  There  are  other  cases  relative 
to  this  doctrine,  which  I  shall  refer  to  the  head  of  Executory 
Devises. 
Vide  Nich-  The  uses  I  have  beei^  speaking  of  are  called  shifting  See  §  706. 
oils,  «.  or  secondary  uses ;  and  are  allowed  (within  the  limits 

Sheffield  established  for  avoiding  perpetuities)  because  they  were  good 
et  al'.  before  the  statute  27  Hen.  8.  of  uses,  (when  uses  were  fiduciary  and 

PK '^^'p  **  ^^^^'y  distinct  from  the  legal  estate,  which  at  common  law  could 
CjMnc.  Cas.  ^^^  j^^  limited  in  such  manner,)  and  do  not  fall  within  any  of  the 
^^^'  mischiefs  which  that  statute  was  made  to  remedy. 

VIII.  (q)  It  appears,  however,  to  have  been  a  qnestion,  whether 
limitations  of  this  nature  were  good  in  surrenders  of  copyhold 
estates.  Thus,  where  there  was  a  surrender  habendum  from  the 
death  of  the  surrenderor,  to  the  use  of  his  child  then  in  ventre  ^a 


(q)  VIII.  On  the  question,  whether  shiiUiig  or  secondary  uses  are  good  in  surren- 
ders of  copyhold  estates. 

Mr.  Feame  appears  to  incline  to  the  affirmative :  the  subject  is  elaborately  discussed 
by  Mr.  Watkins,  in  his  Treatise  on  Copyholds,  p.  197  :  he  concludes  for  the  negative. 


A  REMAINDER  MAY  DEPEND.  277 

mere,  and  his  heirs  and  assigns  for  ever,  and  if-  the  child  die 
before  age  or  marriage,  then  to  the  use  of  t/l  S.  and  his  heirs  and  Sympson  «. 
assigns ;  Croke  says  it  was  resolved,  that  the  surrender  to  the  use  Sothem, 
of  J.  S.  was  void,  for  that  a  man  could  not  make  such  a  condi*  <^ro.  Jac. 
tional  surrender  to  operate  in  future.     On  the  otlier  band,  the  376. 
same  case  as  reported  by  Rolle,  is  cited  in  Lex  Cusiumartay  as  Lex  Gust, 
an  authority  that  such  future  uses  are  good,  and  that,  a  fee  may  121. 
be   limited  on  a  fee  upon  a  contingency  in  copyhold-  estates.  1  Roll.  Rep. 
And  this  the  case  in  Rollers  Abridgment  seems  to  leave  nndecided.  ^^^-  ^3®- 
But  in  Gilbert's  Tenures  it  is  said,  that  such  a  resolution  seems  ^^^* 
not  be  grounded  on  so  good  reason  as  the  contrary  resolution  in  ^^^^ij*  "^^'^ 
Croke;  for  the  use  upon  a  surrender  of  a  copyhold  is  not  like  a  JoV  /  ^ 
use  or  trust  at  common  law :  but  he  who  is  admitted  upon  a  sur-  K-jl^^ 
render  is  admitted  to  the  legal  customary  estate,  and  is  not  seised  244  *        ' 
to  a  use ;  therefore  uses  upon  surrenders  are  in  general  governed 
entirely  by  the  same  rules  as  conveyances  at  common  law,  in 
which  such  limitations  were  not  allowable  ;  and  that  upon  this 
principle  it  seems  a  fee  upon  a  fee  in  case  of  a  surrender  of  copy- 
holds is  not  good,  any  more  than  in  a  conveyance  at  common  vide  supra, 

law.    But  the  above  opinion  of  Gilbert  is,  I  think,  p.  244,  247. 
See  §148.    excluded  by  decided  cases ;  for  the  validity  of  condi-  ^^^  ^^^^ 

tional  limitations  in  surrenders  of  copyholds,  appears  Wellcoke  9. 
See  page     to  have  been  admitted  in  the  above  cited  case  of  Hamond. 
245,  n.        Stocker  v.  Edwards,  or  Edwards  v.  Hammond.    And  Cited  3  Co. 
(g)  and        the  decision  in  the  case  of  Sympson  v.  Sothem,  may  Rep,  20,  b. 
the  refer-     be  referred  to  the  point  of  the  habendum  after  the  Brian  v. 
ences  in   .   death  of  the  surrenderor  being  void ;  taking  that  as  Cawsen, 
the  inner     ibfi  conditional  future  operation,  which  was  denied  to  3  Leon.  115. 
margin        the'^rrender.    And  in  the  case  of  Paulter  v.  Corn*  Cro.  Eliz. 
there.  hill,  Beamond,  Justice,  conceived  the  limitation  of  a  361. 

fee  upon  a  fee,  as  good  in  surrenders  of  copyholds, 

as  in  uses  of  lands  upon  a  feoffment. 

So  in  the  case  of  a  surrender  of  copyholds,  to  the  intent  the  Bentley  v. 

lord  should  admit  ^.  whom  the  surrenderor  intended  to  marry,  Delamor, 

after  marriage;  until  marriage  to  the  useof  himself  and  his  heirs,  1  Freem. 

and  after  marriage  to  the  use  of  himself  and  «/f.  in  tail;  the  whole  ^^»  ^J®* 

court  of  C.  B.  held  that  it  was  good  enough  to  limit  a  remainder  p°  7  p 

upon  a  contingent  fee  in  copyholds;  as  in  case  of  mortgages  of .    ^^|^/^?^^" 

copyholds  a  surrender  in/uturois  good,  for  the  freehold  remains  ^\^\  ZL 
•_  al^  1^ 1  lor  iiie  same 

"^  ^^^  1^^-  point. 

And  vide  Taylor  ©.  Taylor.  1  Atk.  386. 

But  there  are  some  instances  of  freehold  estates,  wherein  this       [  278  ] 
sort  of  uses  has  not  been  admitted  to  take  effect ;  as  where  a  Barton's 
feoffment  was  to  the  use  of  •^.  for  life,  remainder  to  his  wife  case,  Moor, 
for  life,  remainder  to  his  right  heirs;  with  a  proviso,  that  if  742.pl.  1022. 
his  son  interrupted  his  wife,  it  should  be  to  Xhe  use  of  his  Law  of  Uses, 
wife  and  her  heirs;  «^.  made  a  lease  for  years  to  commence  ^^®* 
after  the  death  of  his  wife,  and  died,  the  son  disturbed  the 
wife,  and  it  was  resolved  that  the  uses  would  not  arise  to 
give  the  wife  the  fee.    The  reason  of  this  case  seems  doubtful 
and  obscure;  however,  the  lease  for  years  made  to  commence 
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after  the  death  of  the  wife,  is  said  to  have  been  the  occasion  of 

the  judgment;  for  that  the  reversion  after  the  death  of  the  wife 

being  altered  by  that  lease,  the  same  use  in  the  reversion  which 

was  in  being  at  the  disposition  of  the  particular  estate,  and  so 

conditionally  limited  to  the  wife,  could  not  arise  to  her,  and  that 

therefore  the  use  could  never  arise  at  all. 

Moor,  633.        If  a  limitation  be  to  the  use  of  ^.  atxd  his  heirs,  pro-    See  §  696, 

pL  868.        vided  that  if  he  give  a  mortal  blow  to  any  person,  that    700a. 

the  use  shall  cease  to  him,  and  shall  be  to  another ; 

this  is  fraudulent  to  prevent  an  escheat,  and  therefore  is  void.     . 

Moor,  761.       And  where  Ji.  bargained  and  sold  land  to  B.  for  500/.  upon 

pi.  1054.      condition  that  if  «^.  paid  B.  500/.  he  might  re*enter,and  be  seised 

Holloway  v.  to  the  use  of  himself  and  his  heirs,  until  he  should  attempt,  to 

Pollard.        alien  without  the  assent  of  B.  and  tlien  to  the  use  of  B.  and  his 

heirs;  and  a  fine  was  levied  to  those  uses ;  •4.  paid  the  500i  and 

entered,  afterwards  Ji.  aliened  without  the  assent  of  B.  »%Per 

Lord  Chancellor  Egerton,  No  use  will  arise  to  B.  the  bargaioeey 

because  the  bargainor,  entering  for  the  condition,  ought  to  he  in 

of  the  old  use  and  estate,  and  candot  be  seised:  to  any  other  ua^; 

also  the  fine  was  levied  to  B.  by  which  «/^.  who  was  the  conusor, 

and  also  the  bargainor)  who  came  in  by  the  use  of  the  fine,  can; 

not  stand  seised  to  any  othe|r  use,  for  thfen  there  would  be  usb' 

upon  use.— 'But  we  are  to  observe,  the  judgments  in  these  last 

cases  depended  on  the  particular  nature  of  circumstances  ex  post 

/actoj  or  on  the  fraudulent  intent  or  illegality, of  the  condition; 

and  do  not  in  the  least  affect  the  general  validity  of  these  shifting 

limitations.  . 

[  279  ]  IX.  (r)  There  is  also  a  limitation  x>f  another  kind,    See  §  137- 

which  may  be  considered  as  an  exception  to  the  rule     146. 

at  common  law,  that  an  estate  limited  to  take  effect 

on  a  condition,  which  is  to  affect  the  particular  estate,  is  void.    I 

mean  those  cases,  where  a  particular  estate  is  limited  with  a  ooo* 

dition,  that  after  die  performance  of  such  an  act,  or  the  happening 

of  such  an  event,  the  person  to  whom  the  first  estate  was  limited, 

shall  thereupon  have  a  larger  estate.    For  it  was  resolved  in  the 

8  Rep.  74.    case  of  Lord  Stafford,  that  such  a  grant  may  be  good,  as  well  of 

in  Lord  Star-  things  which  lie  in  grant,  as  of  things  which  lie  in  livery ;  and 

ford^s  case,   may  be  annexed  as  well  to  an  estate  tail,  which  cannot  be 

drowned,  as  to  an  estate  for  life  or  years,  which  may  be  merged 

by  the  access  of  a  greater  estate.    But  that  such  increase  4>f  an 

estate  by  force  of  such  a  condition,  ought  to  have  four  incidents. 

1st.  There  ought  to.be  a  particular  estate  s^  a  foundation  for 

the^  increase  to  take  effect  upon ;  which  particular  estate  Lord 

Coke  held  must  not  be  an  estate  at  will,  nor  revocable,  nor  con* 

tingent. — ^2dly.  Such  particular  estate  ought  to  continue  in  the 

lessee,  or  the  grantee,  until  the  increase  happens,  without  any 

alteration .  of  privity  in  estate,  by  alienation  of  the  lessee  or 

grantee;  though  the  alienation  of  the  lessor  or  grantor  will  not  at 

—     - 

(r)  IX.  Observations  on  those  cases,  where  a  particular  estate  is  limited  with  a  con- 
dition, that,  aftet  the  performance  of  such  an  act,  or  the  happening  of  such  an  event, 
the  person  to  whom  the  first  estate  is  limited  sl^all  have  a  greater  estate. 
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all  alBfect  it;  and  that  th6  alteration  of  persons,  by  descent  of  the 
reversion  to  the  heirs  of  the  grantor  or  hi9  alienee,  or  of  the  par- 
ticular estate  to  the  representatives  of  the  grantee,  shall  not  avoid 
the  condition ;  and  that  where  the  grantee  dies  before  perform- 
ance of  the  condition,  his  heir  shall,  after  he  has  peribrmed  the 
condition,  be  in  gvodam  tnodo  by  descent:  and  that  such  increase 
need  not  take  place  immediately  upon  the  particular  estate,  but 
may  enure  as  a  mediate  remainder,  subsequent  to  an  intermediate 
remainder  for  life,  or  in  tail  to  somebody  else. — 3dly.  That, the 
increase  must  vest  and  take  effect,  immediately  upon  the  perform* . 
ance  of  the  ^irondition ;  for  that  if  an  estate  cannot  be  enlarged  at  [  280  ] 
the  very  instant  of  time  appointed  for  enlargement,  the  enlarge- 
ment shall  never  take  place ;  and  therefore,  though  the  reversion 
be  in  the  king,  it  shall  instantly  be  out  of  him,  upon  performance 
of  the  condition,  and  vest  in  the  grantee,  without  petition,  or 
monstrans  de  droiiy  or  other -circumistance ;  for  the  await'ing  such 
circumstances  would  frustrate  aikl  defeat  the  enlargement ;  and 
the  law  will  never  require  circumstances  to  subvert  the  sub- 
stance.— 4th.  That  the  particular  estate  and  the  increase  ought  to 
take  effect  by  ond  and  the  same  instrument  or  deed,  or  by  several 
deeds  delivered  at  one  and  the  same  time ;  (which,  in  effect,  is 
the  same  thing,  for  qua  incantinenli  fiunt  ini$9ae  viihniur)  be-* 
cause  the  particular  estate,  and  the  increase  thereupon,  is  only  a 
grant  to  take  effect  out  of  one  aiMl  the  ^ame  root ;  and  though  the 
increase  vest  at  a  different  time,  yet  when  it  is  vested,  it  has  its 
force  and  effect  from  the  tome  grant  For  a  more  minute  discus- 
sion of  this  doctrine,  I  shall  refer  the  reader  to  Lord  Cokeys  report 
of  the  said  case  of  Lord  Stafford.  Vide  also  Sheppard's  Touch- 
stone of  Common  Assurances,  fol.  129,  where  another  requisite 
is  mentioned,  the  condition  being  possible  and  lawful,  as  is  ob- 
served by  the  learned  Editor  of  the  last  improved  edition  of  that 
book. 


CHAPTER  THE  THIRD.  [  281  ] 

OF  THE  ESTATE  NECESSARY  lK>  SUPPORT  A  CONTINOENT 

REMAINDER. 

I  SHALL  now  consider  what  estate  is  required  to  support  a  con-^ 
tingent  remainder;  or,  in  other,  words,  what  kind  of  estate  must 

necessarily  precede  it. 
See §757-        L  (a)  It  is  a  general  rule,  that,  wherever  an  estate  i  Rep.  130. 
765a.  in  contingent  remainder  amounts  to  a  freehold^  some  a.  134,  b. 

vested  estate  of  freehold  must  precede  it.    This  rule  Vide  also 


(a)  I.  It  is  a  general  rule,  that,  wherever  an  estate  in  contingent  remainder  amounts 
to  a  freehold,  some  yested  estate  of  freehold  must  precede  it 
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Boraston's  depends  upon  the  necessity  there  is  for  the  freehold  to  pass  out 
case,  3  Rep.  of  the  grantor,  at  the  time  the  remainder  is  created.  If  no  free- 
20.  Co.  Lit.  hold  passes,  how  is  the  renoainder-man  to  have  it  ?  If  it  passed 
217,  a.  at  all,  it  must  pass  either  in  the  particular  estate,  or  in  some  re- 

mainder Umited  after  it;  in  a  contingent  remainder  it  cannot 
pass,  because  such  remainder  at  the  time  of  its  creation  passeth 
to  or  vests  in  nobody;  and  if  it  passes  only  in  some  vested  re^ 
mainder  liniited  after  the  contitigent  remainder,  then  is  such  con* 
tingent  estate  precluded  from  ever  rising  at  all ;  for  that  freehold 
then  becomes  vested  in  possession,  which  the  contingent  estate 
was  litnited  to  precede;  and  of  course  there  is  no  room  left  for 
the  introduction  of  the  contingent  freehold.  It  follows,  therefore, 
[  282  ]       that  some  preceding  vested  estate  of  freehold  must  be  limited,  to 

give  existenECe  to  such  a  contingent  remainder. 
1  Salk.  226*      Thus,  where  a  devise  was  to  B.  for  fifty  years  if  he  should  so 
Goodright  V.  long  live,  remainder  to  the  heirs  of  the  body  of  A,  remainder  to 
Cbmish.        C.;  the  limitation  to  the  heirs  of  the  body  of  B.  was  void  as  a  re- 
mainder for  want  of  a  freehold  to  support  it. 

1  Salk.  220.  So  where  there  was  a  devise  to  trustees  for  eleven  years^  and 
Scatterwood  then  to  the  first  son  of  «^.  in  tail,  &c.  and  td.  had  no  son  at  that 
9.  Edge.  time,  it  was  agreed  that  such  limitation  was  void  as  a  contingent 
Supra,  p.      remainder,  because  there  was  no  freehold  to  support  it 

9  v^'  But  where  an  estate  was  limited  to  Ji.  for  ninety-nine  years  if 

2  Vern.  754.  jj^  should  so  long  live,  remainder  to  trustees  during  the  life  of  .tf. 
^Iie  r.  Us-  remainder  to  the  wife  for  her  jointure,  remainder  to  the  heirs  of 
A  ^'  'd  ^^^  '^^^y  ^^  •^•'  there,  though  the  particular  estate  was  but  for 
Doe  c^Mor-  Y^^^^y  3^*  ^^^  contingent  remainder  to  the  heirs  of  the  body  of  ^. 
can  infra  '  ^*s  good,  beqause  preceded  by  a  vested  freehold  remainder  to 
pT  309.    '     ^®  trustees. 

Sir  Thomas      There  is  a  case  indeed  reported  by  Moor,  where  •S.  covenanted 
Palmer's     ^  ^^  stand  seised  to  the  use  of  himself  for  life,  remainder  to  B.  his 
case  Moor    l>i'other's  eldest,  son  for  life,  remainder  to  the  first  son  of  B.  in 
815.'         '   ^^h  A^d  ^  o^  ^^  ^^3  eighth  son,  remainder  to  the  right  heirs  of 
•4. — Ji.  was  afterwards  attainted  of  treason,  and  executed  before 
the  birth  of  any  son  of  B,y  and  it  was  resolved,  that  by  the  at- 
tainder of  Jl.  the  after-born  sons  of  B.  were  barred,  and  that  the 
crown  had  the  fee-simple  discharged  of  ail  the  remainders  limited 
to  sons  not  then  born.     And  the  question  arises  how  we  are  to 
reconcile  this  resolution  with  the  principle  that  any  preceding 
vested  freehold  estate  will  support  a  contingent  remainder ;  for 
here,  whatever  effect  the  forfeiture  of  Ji.^s  estate  for  life  and  re- 
mainder in  fee,  might  otherwise  have  had,  yet  as  B,  had  a  vested 
freehold,  why  was  not  that  capable  of  supporting  the  contingent 
remainder  to  his  sons  ?    There  are  no  reasons  given  for  the  reso- 
lution in  this  case ;  and  perhaps  to  account  for  it,  we  are  to-  recur 
Vide  infra,    to  the  supposed  necessity  (hereinafter  treated  of)  of  a  seisin  in  the 
p.  290.  feoffees,  covenantors,  &c.  to  serve  contingent  uses,  when  they 

come  in  esse;  which  principle  admitted,. it  may  be  inferred,  (as  it 
seems  agreed  that,  the  crown  cannot  stand  seised  to  a  use)  that 
there  could  be  no  seisin  (after  t/j.'s  forfeiture  to  the  crown)  to 
[  ^83  ]  serve  the  contingent  uses  to  JS.'^  sons,  when  they  came  in  esse^ 
and  that  on  that  account  they  could  never  take  effect.    But  I 
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shall  endeavor  to  show  in  a  subsequent  part  of  this  essay,  what 
sort  of  reliance  is  to  be  had  on  this  principle. 

If  there  had  been  an  office  found  antecedent  to  the  birth  of  a 
son  of  B.  that  vf.  was  seised  in  fee,  it  might  have  accounted  for 
the  resolution  in  the  above  case,. by  taking  away  the  right  of 
entry  of  B.  according  to  the  distinction  I  shall  notice  after  the 
next  cited  case.  But  abstracted  from  a  circumstance  of  that 
nature,  which  does  not  appear  in  the  report  of  Sir  Thomas  Pal- 
mer's case,  that  of  Corbet  v.  Tichbom,  of  much  later  date>  seems  Corbet  v. 
to  claim  our  better  attention.  It  was  a  case  where  J.  S.  being  Tichboro. 
tenant  for  life,  remainder  to  his  wife  for  life,  remainder  to  his  first  2  Salk.  576. 
and  other  sons,  &c.  in-tail,  remainder  to  himself  in  fee,  committed 
treason,  and  afterwards  had  a  son,'and  then  was  attainted ;  and 
upon  a  trial  at  bar  in  K.  B.  the  court  held,  that  whether  the  son 
was  born  before  or  after  the  attainder,  the  contingent  remainder 
to  him.  was  not  discharged  by  the  lands  vesting  in  the  crown 
during  the  life  of  J.  S.  becai^se  of  the  wife's  estate,  (viz.  a  vested 
estate  of  freehold  in  remainder)  which  was  sufficient  to  support 
it.  For  this  estate  of  the  wife,  it  seems,  was  not  turned  to  a  right, 
or  affected  by  the  forfeiture  of  the  husband,  nor  the  crown  there-* 
by  in  possession  of  any  other  estate  than  what  J.  S.  was  enthted 
to  at  the  time :  as  appears  by  another  case,  where  tenant  for  life^  Linch  o. 
remainder  to  his  first  son  in  tail,  remainder  to  J.  S.  in  fee,  was  Cooie, 
attainted  of  high  treason,  and  died  without  issue.  And  upon  its  2  Salk.  469. 
being  urged,  that  the  whole  estate  vesting  in  the  king  by  33  H. 
8.  c.  8,  without  any  office  findif)g  the  special  matter,  he  in  remain* 
der  could  not  enter,  any  more  than  If  a  general  office  had  been 
found,  which  would  have  supposed  a  fee.  It  was  held,  that  no 
other  estate  vested  in  the  king  by  the  said  act,  than  the  party  at- 
tainted had;  just  as  if  a  special  office  had  been  found;  and  there- 
fore the  remahider-man  might  enter  on  the  king,  the  king's  estate 
being  determined.  For  the  statute  saved  the  fight  of  others ; 
though  it  was  otherwise  where  an  office  found  an  estate  in  fee  in 
the  party  attainted. 

II.  (6)  Here  we  are  to  observe,  that  the  rule  respecting  the       [  284  ] 
estate  requisite  to  support  a  contingent  remainder,  holds  equally 
in  the  limitation  of  uses,  as  in  estates  executed  in  possession  at  i  Rep.  134. 
common  law :  though  indeed  before  the  statute  of  uses,  if  there  had  — ^.  — 8. 
been  a  feoffment  to  the  use  of  t^.  for  years,  remainder  (of  the  use)  Show.  Cas. 
in  contingency,  the  contingent  use  would  have  been  good,  for  the  Pari.  107. 
feoffees  remained  tenants  of  the  legal  freehold ;  but  since  that 
statute  it  is  otherwise,  for  now  no  estate  remains  in  the  feoffees» 

Therefore,  where  there  was  a  lease  and  release  by  %^,  to  trus-  2  Salk.  679. 
tees  and  their  heirs,  to  the  use  of  •^l.  for  M  years,  remainder  to  Adams  v. 
the  use  of  trustees  for  25  years,  remainder  to  the  heirs  male  of  Tertenants 
the  body  of  A.  the  court  held  this  limitation  to  the  heirs  male  of  of  Savage, 
the  body  ot^.  to  be  void,  because  there  was  no.  preceding  estate  Vide  supra, 
of  freehold  limited  to  support  it.    The  question  in  this  case  is  P-  4^* 

'^        '  '     ^      —  — 

(b)  II.  The  rule  respecting  the  estate  requisite  to  support  a  contingent  remainder, 
holds  equally  in  the  limitation  of  uses,  as  in  estates  executed  in  possessimi  at  common 
law. 

26 
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stated  to  have  been  whether  ^,  was  tenant  in  taU  oi^  only  tenant 
for  years.  Now  the  latter  conclusion  must  have  prevailed,  even 
if  the  limitation  to  the  heirs  male  of  his  body,  though  void  as  a 
remainder,  had  been  admitted  effectual  as  a  future  use  within  the 
{x)  In  12      reason  of  the  cases  put  by  Holt«(2r) 

Mod.  38, 39.  So  where  (y)  the  husband  and  wife  covenanted  to  levy  a  fine 
(  ^  Davis  or  ^^  ^^^  wife's  lands  to  the  use  of  the  heirs  of  the  body  of  the  hus- 
Davies  v  ^^^^  ^^  ^^^  "^^^^  begotten,  remainder  to  the  use  of  the  right  heirs 
Speed.  ^1  2\  ^^  ^^^  husband,  they  had  issue  that  died  in  their  life-time ;'  after- 
1693.'  '  *  wards  the  wife  died,  leaving  the  husband,  and  after  the  death  of 
4  Mod.  153.  ^^®  husband  the  limitation  to  his  heirs  was  held  void  for  want  of 
2  Salk.  675.  &  preceding  freehold  to  support  it.  In  this  case  we  are  to  observe. 
Garth.  262.  the  husband  could  not  take  an  estate  for  life  by  implication ;  be- 
12  Mod.  38,  cause  the  estate  was  the  wife's,  and  moved  originally  from  her; 
39.  Show,  and  supposing  an  estate  for  life  in  the  wife  by  implication  or 
Gas.  Pari,  resulting  use,  capable  of  supporting  the  use  to  the  heirs  of  the 
[  285  ]  ^  body  of  the  husband  on  the  wife  ;  yet  as  she,  as  well  as  their 
104.  issue,  died  in  the  husband's  life«time,  before  the  limitation  to  his 

Vide  supra,  right  heirs  could  vest,  that  must  have  failed  as  a  contingent  re- 
p.  49.  mainder,  for  want  of  a  subsisting  particular  estate  at  bis  death  to 

Vide  infra,  support  it.  And  there  was  no  sort  of  ground  to  maintain  its 
435.  And  validity  as  a  future  use ;  as  it  was  postponed  to  a  general  failure 
vide  infraj  of  heirs  of  the  body  of  the  husband  by  the  wife ;  which  was  too 
303.  Doe  d.  remote. 

Fonnereau        m.  (e)  As  to  a  contingent  remainder  for  years,  See  § 

v.  Fofine-     there  does  not  appear  to  be  any  necessity  for  a  pro-  756a 

r^»  AM  0  ^^*"8  freehold  to  support  it.    For  the  remainder  not 
tn^a,4d8-9.  \^Q[^g  freehold,  no  such  estate  appears  requisite  to  pass  out  of  the 
kldvid^'  S^^^^f  i"  order  to  give  effect  to  a  remainder  of  that  sort 

f    ^5        Indeed  in  the  case  of  Corbet  v.  Stone,  where  .5,  by  indenture, 
^tMU^in  mar-  ^®*®®^  ^^  t)rustees  for  40  years,  tf  wJ.  should  so  long  live,  in  trust 
'^  '  for  t^.  to  receive  the  profits  during  her  life,  and  that  after  her 

Raym.  140.  cl^cease,  one  moiety  should  be  to  D,  and  the  other  moiety  to  E. 
Gorbet  9.     '  ("^  parties  to  the  deed)   their  executors,  administrators  and 
Stone.    Sed  assigns,  severally  and  respectively  for  the  term  of  1000  years;  ^. 
mdethiseaae  afterwards  levied  a  fine  to  the  different  uses,  and  died,  and  five 
diferently     years  passed  after  her  death,  and  the  plaintiff  claimed  under  ZX 
reported  in   and  E*.  and  entered:  it  was  insisted,  that  the  limitation  to  Z>.  and 
Btkcon'sAbr*  E.  was  ^a  remainder,  though  contingent  as  limited  after  the  death 
Remaindery  of  •/$.,  before  which  the  preceding  estate  for  forty  years  might 
4*c.9o2.5.p.  determine ;  the  court  objected  that  it  could  not  pass  as-a  present 
740.  bih  ed.  estate,  because  Z),  and  E,  were  not  parties  to  the  deed,  and  that 
it  could  not  be  a  contingent  remainder,  being  a  remainder  for 
years  depending  on  an  estate  for  y^ars ;  and  that  there  could  not 
be  a  contingent  estate  for  years ;  because  a  lease  for  years  ope- 
rates by  way  of  contract,  and  therefore  the  particular  estate  and 
the  remainder  operate  as  two  distinct  estates  grounded  upon 
several  contracts. — ^But  qukre  of  this  opinion,  for  it  seems  not 
well  considered ;  nor  indeed  did  the  court  appear  to  rely  upon  it, 

(e)  III.  There  does  not  appear  to  be  any  necessity  for  a  preceding  freehold  to  support 
a  contingent  remainder  for  years. 
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when  they  said,  admitting  the  term  of  1000  years  a  contingent  And  vide 
remainder,  it  was  barred  by  the  fine  and  five  years  non-claim,       [  286  ] 
after  the  time  of  vesting ;  and  the  judgment,  which  was  for  the  ^  Leon.  23. 
plaintiff,  may  be  accounted  for  on  other  grounds,  viz.  her  having  inCranmer's 
the  freehold  and  reversion  in  herself,  upon  which  the  fine  might  ^^^^• 
operate  without  tort,  and  her  being  only  tenant  at  will,  as  to  the 

possession,  to  her  own  trustees  of  the  term  of  40  years. 
See  §  IV.  {(l)  Although  every  contingent  freehold  remain- 

7€5b.  der  must  be  supported  by  a  preceding  freehold,  yet 

it  is  not  necessary,  that  such  preceding  estate  continue 
in  the  actual  seisin  of  Us  rightful  tenant ;  it  is  sufficient,  if  there 
subsists  a  right  to  such  preceding  estate,  at  the  time  the  remainder 
should  vest;  provided  such  right  be  a  right  of  entry, and  not  a 
right  of  action  only;  for  whilst  a  right  of  entry  remains,  there 
can  be  no  doubt  but  the  same  estate  continues ;  since  the  right  of 
entry  can  exist  only  in- consequence  of  the  subsistence  of  the 
estate ;  but  when  the  right  of  entry  is  gone,  and  nothing  but  a 
right  of  action  remains,  it  then  becomes  a  question  in  law  whether 
the  same  estate  continues  or  not ;  for  the  action  is  nothing  more 
than  the  means  of  deciding  this  question.  Another  estate  is  in 
the  meantime  acknowledged  and  protected  by  the  law,  tiU  such 
question  be  solemnly  determined  in  a  court  of  justice,  upon  the 

action  brought  («). 

—J         ■  ■     - 1      ■    ..I  II  ,       I  I  ■  III  I . 

(d)  IV.  It  is  not  necessary  for  the  support  of  a  cootingent  remainder  that  the  pre- 
ceding estate  of  freehold  continue  in  the  actual  seisin  of  the  rightful  tenant ;  it  is  suffi- 
cient that  there  subsists  a  right  to  such  preceding  estate  at  the  time  the  remainder 
should  vest,  provided  such  right  be  a  right  of  entry,  and  not  a  right  of  action. 

(e)  To  understand  Mr.  Feame's  doctrine  in  the  text,  it  is  necessary  to  distinguish 

between  a  right  of  entry  and  a  right  of  action.  '  If  A.  is  disseised  by 
See  §  69,  ^.,  then,  while  the  possession  continues  in  B,^  it  is  a  mere  possession 
76,  61.  unsupported  by  any  presumption  of  right ;  and  A.  may  restore  his  pos- 

session by  an  entry  on  the  land,  without  any  previous  action.  If  A» 
enters  and  B.  defends  his  possession,  and  the  question  is  tried  on  a  possessory  action, 
the  gist  of  it  must  be,  who  has  the  best  title  to  the  possession,  and  A.  must  necessarily 
recover.  Thus  far  the  party  disseised,  even  during  the  disseisin,  is  considn^  in  law 
to  be  the  rightful  tenant.  But  if  B*  continues  in  the  possession  of  the  estate  till  his 
decease,  the  law,  at  his  decease,  casts  the  possession  upon  his  heir ;  thus  upon  B.'s 
decease,  his  heir  acquires  the  possession  by  act  of  law ;  and  his  title,  though  immedi- 
ately derived  from  a  person  who  himself  acquired  it  by  wrong,  is  so  fiir  respected  in 
law,  that  A.  cannot  restore  his  possession  by  entry,  and  can  only  recover  it  by  action. 
This  removes  A.*s  title  one  degree  farther  than  while  he  could  restore  his  possession 
by  entry,  and  is  therefore  said  to  reduce  him  to  a  right  of  action,  and  it  is  called  a 
right  of  action  in  contradistinction  from  a  right  of  entry.  It  follows,  1st,  that,  where 
there  is  an  estate  for  life,  remainder  in  contingency,  if  the  tenant  for  life  be  disseised, 
then  until  the  death  of  the  disseisor,  or  until  by  dome  other  means  the  right  of  entry 
is  lost,  a  right  of  entry  is  in  the  disseisee;  and  this  right  of  entry  supports  the  con- 
tingent remainder :  and  2dly,  that,  when,  by  the  death  of  the  disseisor,  or  by  any 
other  means,  the  right  of  entry  under  a  previous  estate  is  lost,  there  is  no  longer  a 
rightfiil  estate  capable  of  supporting  the  contingent  remainder. 

It  may  be  proper  to  observe,  that,  by  the  conmion  law,  the  descent  upon  the  heir 
took  away  the  disseisee*s  right  of  entry,  how  short  soever  the  possession  of  the  disseisor 
had  been;  but  the  32  H.  8.  o.  83,  provides  that  the  right  of  entry  of  the  disseisee  shall 
not  be  taken  away,  unless  the  disseisor  has  been  in  the  peaceable  possession  of  the 


287  ESTATES  SUPPORTING 

12  Mod.  174.  Thus,  if  A.  be  tenant  for  life  with  a  contingent  remainder  over. 
In  the  case  and  tenant  for  life  be  disseised,  all  the  estates  are  divested ;  but 
of  Thomson  the  right  of  entry  of  tenant  for  life  will  support  the  contingent 
V.  Leach;  remainders ;  but  in  this  case,  if  the  contingent  remainder  does  not 
and  vide  ygg^  before^uch  a  descent  be  cast  as  will  take  away  the  entry  of 
^y*!^?-  tenant  for  life  within  the  statute  of  H.  8.  c.  33,  and  drive  him  to 
Brooking,  j^jg  action,  then  is  the  contingent  remainder  gone;  because  there 
inlra,  s^tJ.  ^^  longer  subsists  any  right  of  entry  to  support  it,  that  right  being 
turned  into  a  right  of  action. 

1  Rep.  185.      So  where  a  gift  in  tail  was  to  •S:  remainder  to  the  right  heirs 

of  J?.;  «/!?.  made  a  feoffment  fn  fee,  and  afterwards  B,  died;  the 
right  heir  of  B.  was  not  entitled  to  the  estate,  because  there  was 
[  288  ]  no  particular  estate  either  in  esse  or  in  right  to  support  the  re- 
mainder when  it  fell ;  for  w9.  had  no  right  against  his  own  feoff- 
ment; nor  had  his  issue  right  till  after  his  death ;  and  then  a  right 
of  action  only,  his  feoffment  having  worked  a  discontinuance ; 
but  (Said  Chief  Justice  Charleton)  if  tenant  in  tail  be  disseised  and 
dieth^  the  same  shall  not  take  away  the  right  of  the  contingent 
remainder ;  for  there  the  right  of  the  particular  estate  remaineth 
in  the  disseisee,  and  supports  the  contingent  remainder. 

So  where  Ji.  covenanted  to  stand  seised  to  the  use  of  himself 
for  life,  remainder  to  the  use  of  his  wife  for  life,  remainder  to  the 
use  of  his  daughter  for  life ;  remainder  to  the  use  of  her  first  son 
in  tail,  and  so  to  the  use  of  her  other  sons  successively  in  tail, 
reversion  to  the  use  of  his  own  right  heirs ;  and  afterwards  he 
granted  the  reversion  without  consideration,  reciting  the  former 
settlement ;  and  after  that  he  made  a  feoffment  of  the  lands;  then 
the  daughter  had  issue  a  son ;  .^.-died,  the  wife  entered,  th.en  the 
daughter  died,  and  then  the  wife ;  it  was  resolved  that  the  grant 
did  not  hinder  the  arising  of  the  contingent  uses,  because  it  was 

2  Roll.  Ab.  without  considerafion ;  and  the  first  uses  and  estates  were  recited 
796.  pi.  11.  in  the  grant,  so  that  the  grantee  had  notice,  and  therefore  took 
^^gg  ^'  the  iands  subject  to  the  grantor's  covenant  to  stand  seised ;  and 
Villere.This  j^^^^  ^jje  feoffment  did  not  destroy  the  contingent  estate,  because 
waa  the  case  jjj^  right  of  remainder  for  life  in-  the  daughter,  upon  which  she 

th  S*  ^  ™8*^^  ***^®  entered,  for  the  forfeiture,  did  support  it ;  for  the  feoff- 
S?°  J  ^^  ment  of  .A  was  a  forfeiture  of  his  estate  for  life,  and  of  the  estate 
Coke  Vide  ^^  ^^^  wife  in  remainder  during  the  coverture ;  so  that  the  daughter 
2Sid'64.98  niight  have  entered  for  the  forfeiture  during  the  coverture;  and 
129.  157.  '  ^^^  rlght'Of  entry  was  suflScient  to  support  the  contingent  remain- 
Heyns  «.*  der  to  the  first  son,  &c.  without  question.  But  it  was  held  by 
Villars.  Olyn,  Ch.  J.  that  if,  in  this  case,  the  feoffment  had  been  made 
And  vide  before  Jiny  grant  of  the  reversion,  the  contingent  iise  would  have 
Smith  ».       been  destroyed,  notwithstanding  the  right  of  entry  in  the  daugh- 

ft 

land  during  five  years.  It  may  also  be  proper  to  observe  that  there  are  other  acts 
besides  descent,  which  have  the  effect  of  depriving  the  disseisee  of  his  right  of  entry, 
and  reducing  him  to  a  right  of  action :  but  in  this  place,  it  is  unnecessary  to  enter 
forther  on  the  subject :  and  it  is  sufficient  to  observe,  that  all  acts  which  take  away 
the  disseisee's  right  of  entry^  and  reduce  him  to  a  right  of  action,  have,  generally 
speaking,  for  the  purpose  under  consideration,  the  same  efiect  as  a  descent  cast. 
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ter;  the  ground  of  which  opinion  will  be  explained  in  a  subse-  Belly,2RolL 
Quent  page  of  this  tract.  Abr.  793-4. 

Vide  2  Sid.  159.     Vide  infra,  p.  296. 

V.  (/)  This  right  of  entry  to  support  a  contingent  remainder,       [  289  ] 
most  be  a  present  right,  a  future  one  will  not  do;  it  must  also  lVeBtr.189. 
precede  the  contingency,  and  be  actually  existing  when  that  hap-  Lord  Raym. 
pens;  for  if  it  only  commences  at  the  "same  instant  with  it,  the  316.  infra, 
remainder  it  seems  will  not  vest ;  according  to'  what  was  ob-  ^I^- 
served  in  the  above  cited  case  of  Wegg  v.  Villers;  where  the  Et  supra, 
court  said,  that  the  case  would  have  been  more  dubious,  if  the  288. 
daughter  had  not  had  an  estate  for  life,  but  the  contingent  remain- 
ders had  depended  on  the  estate  of  the  wife  immediately;  where 

the  feoffment  of  the  baron  had  destroyed  them;  inasmuch  as  the 
feoffinent  of  the -baron  passed  his  estate  and  the  estate  of  his  wife 
during  the  coverture,  so  that  none  could  enter  during  the  cover- 
ture ;  and  neither  the  estate  of  the  baron  noj  of  the  wife  could  be  . 
in  es9ey  during  this  time,  to  support  the  contingent  uses ;  for  it 
seems  the  future  right  of  the  wife  to  enter  after  the  death  of  the 
baron,  is  not  sufiScient  for  this  purpose. 

So  in  a  subsequent  case,  where  bafon  made  a  feoffment  ta  the  C^.  Car. 
use  of  himself  and  his  wife,  and  of  the  heirs  of  the  sucvivof  of  102.  Biggot 
them;  and  afterwards  made  another  feoffment  of  the  same  lands;  i'*  Smyth. 
it  was  adjudged  that  the  right  of  entry  in  the  wife  was  npt  suffi- 
cient to  support  the  contingent  fee,  and  vest  it  in  her  on  the  death 
of  the  baron.     In  this  case  we  observe  that  the  particular  estate* 
was  not  subsistmg  at  the  husband's  death,  when  the  fee  should 
have  vested ;  for  his  second  feoffment  had  destroyed  it  during  the 
coverture ;  and  though  the  wife's  right  of  entry  took  effect  at  the 
instant  the  remainder  should  have  vested,  yet  it  was  insufficient, 

for  it  should  have  been  then  actually  existing. ^We  are'to  dis-  Supra,  283. 

tinguish  this  from  the  above  cited  case  of  Corbet  v.  Tiehborne, 
where  the  crown,  it  seems,  took  only  the  same  estate  as  the  hus- 
band had,  and  nothing  was  devested,  jior  the  wife's  estate  turned^ 
to  a  right 

VI.  (g)  But  where  the  estates  ere  limited  by  way  of  use,  and       [  290  ] 
are  afterwards  devested  and  turned  to  a  right,  it  has  been  held 
requisite  to  the  execution  of  the  subsequent  contingent  uses,  that 

either  the  cestui  que  use  under  some  preceding  vested  use,  or  else 

that  the  feoffees  or  their  heirs,  should  enter,  in  order  to  revest  the 

estates ;  for  although  contingent  uses  are  not  destroyed  by  such  a  Vide  fore- 

devesting  of  the  preceding  estate  as  turns  it  to  a  right  of  entry,  as  going  cases. 

they  would  be  if  such  estate  was  determined,  or  turned  to  a  right 

of  action  only;  yet,  it  has  been  said,  there  must,  at  or  after  the 

time  when  such  uses  come  in  esse,  exist  ^  seisin  in  the  feoffees,  ' 


(/)  V.  This  right  of  entry  te  support  a  contingent  remainder,  must  be  a  present 
right:  it  must  also  precede  the  contingency,  and  be  actually  existing  when  that  hap* 
pens. 

ff )  VI.  Where  the  estates  are  limited  by  way  of  use,  and  are  aderwards  devested 
ancTtumed  to  a  right,  it  has  been  held  requisite  to  the  execution  of  the  subsequent  con- 
tingent uses,  that  either  the  cestui  que  use  under  some  preceding  vested  use,  or  that 
the  feofiees  or  their  heirs  should  enter,  in  order  to  revest  the  estates. 
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out  of  which  thos6  uses  may  arise,  before  they  can  be  executed 
by  the  statute. — This  doctrine  apparently  involves  some  degree 
of  difficulty  in  it;  I  shall  therefore  endeavour  to  explain  it. 
Vide  Chud-       It  appears  to  have  been  the  opinion  of  the  court  in  Chudleigh's 
leigh's  case,  case,  that  upon  a  conveyance  to  uses,  there  is  no  actual  seisin  left 
1  Rep.  120.  in  the  feoffees,  but  that  as  to  alt  the  uses  in  esse,  and  which  vest 
immediately,  the  seisin  is  presently  transferred  unto  the  cestuis 
que  use;  and  that  as  to  the  uses  not  in  esse,  there  is  no  present 
seisin  existing  any  where;  but  only  a  possibility  of  a  seisin  in  the 
feoffees,  to  serve  those  uses  when  they  come  in  esse;  which  fakes 
efiiect  as  the  contingencies  on  i^hich  the  uses  depend  arise,  so  as 
then  to  give  the  feoffees,  &c.  a  sufficient  seisin  to  serve  such  uses, 
that  they  may  be  executed  by  the  statute,  if  the  estates  limited  in 
the  conveyance  to  uses  be  not  in  the  mean  time  devested ;  but 
that  if  the  estates  happen  to  be  first  devested,  then  that  possi- 
bility of  a  seisin  in  the  feoffees  is  devested,  as  well  as  the  other 
estates;  and  must  be  reduced  and  revested  before  the  contingent 
[  291  ]       uses  can  be  executed.(A) 

(A)  Chudleigh's  oese  is  reported  1  Rep.  120,  Popfaam,  70,  under  the  names  of  DiU 
loD  V.  Fraine,  and  1  Ander.  909,  under  the  names  of  Diilam  or  Dillan  e.  Fraio. 

The  facts  of  it  were,  that  Sir  Richard  Chudieigh  conveyed  his  estate  to  the  use  of 
trustees  and  their  heirs  during  the  life  of  Christopher  Chudieigh.  his  eldest  son ;  re- 
mainder to  the  use  of  the  sons  of  Chistopher  Chudieigh  successively  in  taiL  Before 
Christopher  CJuidleigh  had  a  son,  the  trustees  enfeo0ed  him  of  the  lands  in  fee  simple* 

The  question  was,  Whether  their  feoffment  destroyed  the  contingent  remainders  to 
his  sons  Y 

In  the  discussion  of  this  question,  it  became  necessai^  to  consider, — 

1st  What  was  the  nature  of  a  use  at  common  law : 

2dly.  What  was  the  nature  of  a  use  after  the  statute : 

3dly.  And  what  was  the  nature  of  the  estate  of  the  person  seised  fo  the  use, — first, 
in  respect  to  a  person  to  whom  the  use  was  limited  for  a  vested  estate  in  possession  or 
remainder ;  and  secondly,  in  respect  to  a  person  to  whom  it  was  limited  for  an  estate 
in  contingency.  The  last  point  occasioned  one  of  the  principal  difficulties  in  the  dis- 
cussion upon  the  case. 

With  respect  to  the  first,  it  was  determined  that  a  use  at  common  law,  was  a  confi- 
dence reposed  in  the  person,  in  whom  the  legal  estate  was  vested,  that  he  should  con- 
vey the  estate,  and,  in  the  mean  time  pay  the  rents  in  such  manner  as  the  cestui  fwe 
use  should  direct,  and  till  such  direction,  to  the  eeshd  que  use  and  his  heirs. 

As  a  consequence  of  this,  it  was  held,  that,  between  the  person  seised  and  the  per- 
son to  whose  uae^he  was  seised,  there  was  Privity  in  person,  and  Privity  in  estate  :— 
Privity  in  Person,  by  reason  of  the  confidence  reposed  in  the  person  seised,  that  he 
should  act  for  the  benefit  of  the  person  to  whose  use  he  was  seised;  and  Privity  of 
Estate,  by  reason  that  the  confidence  reposed  in  the  person  seised  to  the  use  was 
founded  upon  the  estate  of  which  he  was  seised. 

But  both  the  privities  were  said  to  be  collateral  to  the  estate,  as  they  affected  the 
person  in  respect  of  the  estate,  and  were  not,  in  this  sense,  charged  upon  the  lands 
themselves.  On  this  account  they  were  said  to  diflfer  from  rents  or  conditions,  which 
issue  out  of,  or  continue  charges  upon  the  lands,  in  whose  hands  soever  they  come. 

The  operation  of  the  statute  was  to  transfer  the  legid  estate  to  the  person  entitled  at 
common  law  to  the  use :  so  that  the  legal  estate  was  absolutely  devested  by  the  opd^- 
tion  of  the  statute  from  the  person  seised  to  the  use  of  another,  and  verted  in  the  per- 
son to  whose  use  he  waa  seised. 

Thus  therefore,  when  an  estate  was  ccmyeyed  to  A.  and  his  heirs,  to  the  use  of  B. 
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Now  if  this  devesting  or  disturbance  of  the  estates  limited  in  y^^Iq  Biirgot 
the  conveyance  to  uses,  has  operated  so  far,  as  not  to  leave  a  right «.    Smy^ 

«BMi^Bi^aa^^B^aa^_aaMvi^^M»aM— »a_aH>a^_a^^.^^Ma^^lv~^i^^^a~— ^KaiB_aa^_iMM~-a>WH~iW^BB— >MMB^a^_MH^a^a^^^^i^B^H*a^_^B 

and  his  heirs,  the  whole  fee  simple  was  devested  from  A.  and  vested  in  B.  by  the 
statute. 

In  the  same  manner,  where  an  estate  was  conveyed  to  A,  and  \aa  heirs,  to  the 
use  of  B.  for  life,  remainder  to  C  in  fee,  the  whole  legal  estate  was  devested  from  A. 
and  vefitted  in  B,  for  his  life,  remainder  to  C  in  fee  by  the^  statute. 

Hitherto  the  construction  of  the  statute  suffered  no  difficulty ,-<-but  then  the  circum* 
stance  arose  which  became  the  great  subject  of  discussion — whether  the  statute  had 
any  operation  on  the  seisin  of  the  feoffees  to  uses,  in  respect  to  contingent  remainders, 
during  their  suspense. 

Here  the  first  inquiry  was,  whether  the  person,  to  whom  the  lands  were  conveyed, 
had  any  estate  remaining  in  him  in  respect  or  on  account  of  this  contingent  remainder. 

It  was  admitted,  that,  to  give  operation  to  the  statute,  it  was  necessary  that  there 
should  be  some  person  seised  to  the  use  of  the  person  to  whose  use  the  lands  were 
limited:  and  that,  so  for  as  the  uses  exhausted  the  fee  simple,  the  legal  estate  of  the 
lands  was  devested  from  the  persons  to  whom  it  was  conveyed,  and  vested  in  the  per* 
sons  to  whom  the  use  was  limited. 

Now,  supposing  the  uses  had  been  limited  to  A.  for  life,  remainder  to  his  sons  sue* 
oessively  in  tail,  remainder  to  ;B.  in  fee,  the  whole  fee  shnple  would,  till  il.  had  a  son, 
be  executed  in  A.  and  B.;— -the  question  was,  how  it  stood  in  respect  to  the  contingent 
remainders  to  the  sons  of  A* 

Here  the  difficulty  arose;  it  was  necessary  to  find  such  a  fseisin  in  the  persons  to 
whom  the  lands  were  conveyed,  as  would  serve  the  contingent  remainders  when  they 
came  in  eue. 

Three  systems  offered. 

The  first, — that  the  legal  estate  or  use  continued  in  the  trustees  in  remainder  expect- 
ant on  the  estate  of  freehold:  the  second,  that  nothing  remained  in  the  trustees,  the 
whole  fee  being  absolutely  devested  from  them  by  the  statute  of  uses. 

The  objection  to  the  first  was,  that,  pending  the  contingency,  the  whole  fee  was 
executed  under  the  statute  of  uses,  so  that  there  was  no  opening  for  an  actual  estate 
in  the  trustees ;  fbr,  in  the  proposed  case  of  a  limitation  to  A,  for  life,  remainder  to 
his  sons  successively  in  tail  male,  remainder  to  jB.  in  fbe,  the  whole  fee  was  executed 
in  A.  and  B,  till  A.  had  a  son,  and  consequently  no  actual  estate  could  be  in  the 
feofllees. 

The  objection  to  the  second  system  was,  that  the  statute  extended  to  those  cases 
only,  where  one  person  seised  to  the  use  of  another ;  but  if  nothing  remained  in  the 
feoffees,  the  uses  could  not  be  executed '  in  the  person  in  whom  the  contingent  remain- 
ders became  vested,  as  there  was  no  person  seised  to  their  use. 

Thus,  on  the  one  hand,  the  impossibility  of  any  legal  estates  residing  Jn  the  feo&es, 
— and,  on  the  other,  the  necessity  of  there  being  a  seisin  in  the  feoftes  to  serve  the 
contingent  uses,  raised  an  objection  to  each  of  the  systems. 

To  obviate  the  difficulty,  a  third  system  was  proposed. 

It  was  observed  that  the  statute  executed  those  uses  only,  which  were  actually  vested 
as  uses  at  common  law.— In  the  proposed  case  therefore  of  a  limitation' to  A.  for  life, 
remainder  to  his  sons  in  tail,  remainder  to  A  in  fee,  the  only  vested  uses  were  those 
to  A.  and  B. ;  and  therefore  the  feofiees^  till  the  birth  of  a  child  of  A,  were  actually 
seised  to  the  use  of  A.  fer  life,  remainder  to  B.  in  fee,  subject  to  a  possibility  of  A«'s 
having  sons,  and  of  those  sons  becoming  entitled  to  the  uses  under  the  limitations ; 
the  possibility  of  those  uses  becoming  vested,  necessarily  carried  with  it,  the  possibili- 
ty of  the  feoffees  standing  seised  to  those  uses. 

Hence,  it  was  inferred,  Uiat  there,  remained  in  the  feofiees,  unexecuted  by  the  statute, 
a  possibility  of  seisin  to  serve  the  conthisent  uses  as  they  should  become  vested. — 
This,  OB  the  one  hand,  avoicted  the  objecUon  to  the  first  system,  as  it  was  not  an  ac- 
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supra,  p.       of  entry  in  any  preceding  vested  estate;  then  is  the  contingent 
280.  use  entirely  destroyed  and  gone,  as  we  have  already  seen,  for 

[  294  ]  want  of  a  preceding  estate  to  support  it;  but  if  aright  of  entry  is 
left  in  any  preceding  vested  estate,  then  the  ce9iui  que  use  having 
[  295  ]  such  right  of  entry  may,  by  his  entry,  revest  (as  it  has  been  said) 
the  estates  which  were  devested,  and  amongst  the  rest,  the  pos- 
sibility of  seisin  in  the  feoffees  to  serve  the  contingent  uses;  but  if 
no  such  entry  should  be  made,  then,  it  has  been  said,  the  feoffees 
or  their  heirs  must  enter,  to  revest  their  seisin,  for  that  otherwise 
there  would  exist  no  seisin  to  serve  the  contingent  uses;  and 
consequently,  that  if  the  feoffees  should  bar  their  own  right  of 
entry  upon  such.an  occasion,  by  feoffment,  release  or  otherwise, 

tual  legal  estate ; — and,  on  the  other,  it  avoided  the  objection  to  the  second  system,  as 
it  amounted  to  a  sufficient  seisin  to  serve  the  use  when  it  came  tn  «Me.    . 

To  show  this  mode  clearly, — since  the  statute,  trusts  are  become  what  uses  were 
before  the  statute.  Supposing  thetpefore  lands,  at  this  time,  to  be  conveyed  to  the  use 
of  the  feoflfees  and  their  heirs  in  trust  for  A.  during  his  life,  and  after  his  decease,  in 
trust  for  his  sons  sjuccessively  in  tait  male,  and  for  default  of  such  issue,  in  trust  for 
B,  and  his  heirs,  the  lands  are  vested  in  the  feofiees  and  their  heirs,  in  trust,  till  the 
birth  of  the  son,  foi:  A.  for.  his-  life,  then  in  trust  for  B.  and  his  heirs,  subject  to  possi* 
ble  trusts  for  the  sons  of  A,  Altering  it  to  a  conveyance  to  feo&es  and  their  heirs,  to 
the  use  of  A.  for  life,  remainder  to  his  sons  successively  ia  tail,  remainder  to  JB.  in 
fee,  the  lands  are  vested  in  the  feofiees  in  fee  simple,  to  the  use  of  A.  for  life,  remain- 
der to  the  use  of  B  in  fee,  subject  to  possible  uses  for  the  sons  of  A.,  and  consequent- 
ly, it  might  be  said,  subject  to  a  possible  seisin  to  these  uses. 

But  then,  a  further  difficulty  remains :  while  uses  remained  in  their  fiduciary  state 
at  common  law,  in  which  they  corresponded  to  what  trusts  are  since  the  statute,  there 
was  a  real  possibility  that  the  feofiees  might  become  seised  to  the  use  of  the  persons 
entitled  under  the  cpntingent  remainders ;  for,  as  soon  as  those  remainders  vested,  the 
persons  claiming  under  them  would  have  an  equitable  right  to  the  profits  when  their 
estates  should  fall  into  possession,  and  consequently  the  feoffees,  from  the  time  those 
uses  become  vesrted,  would  stand  seised  to  the  use  of  those  persons :  but,  since  the 
statute  of  uses,  this  supposed  possibility  is,  in  fact,  become  an  impossibility ;  for  the 
very  instant  the  seisin  would,  according  to  this  system,  have  taken  place  if  the  statute 
had  not  passed,  at  that  very  instant  the  statute,  by  the  same  system,  devests  the  land 
from  the  feofiees,  and  executes  the  use  in  the  cesttds  qu€  tMe,  so  that  it  is  virtually  im- 
possible, that  the  S&offeea  should  ever  become  seised  to  the  use  of  those  persons. 

This  leads  to  an  explanation  of  the  second  system.-— The  statute,  it  was  said,  enact- 
ed, that  the  cetUds  que  u^e  sbould.be  deemed  and  adjudged  in  lawful  seisin,  estate  and 
possession  of  the  lands,  to  all  intents,  cpnstructions  and  purposes,  as  they  had  in  the 
use :  it  might  therefore  be  contended,  that  the  whole  seisin  is  a^  once  completely  de- 
vested out  of  the  feoffees ;  and  that,  when  the  contingent  uses  become  vested,  the  use 
is  executed  ia  the  persons  to  whom  it  is  limitedf  not  in  consequence  or  through  the 
medium  of  any  seisin  then  accruing  to  the  feofiees,  but  in  consequence  of  the  lands 
having  been  originally  conveyed  to  them,  with  a  liability,  in  consequence  of  the 
statute,  to  be  attracted  to  all  the  uses.  Thus,  as  without  the  statute,  the  feoffees  would 
originally  he  seised  upon  all  the  trusts^  present,  future,  vested  or  contingent,  so,  in 
consequence  of  the  statute,  the  feoffees  ai%  originally  seised  to  all  the  uees^  present, 
future,  vested  or  contingent. 

To  the  last  system,  Mr.  Fearne  appears  to  incline ;  and  his  opinion  is  supported  by 
Mr.  Sugden  in  his  Practical  Treaties  on  Powers,  Chapter  I.  Section  III.  Ist  ed. 

Chief  Baron  Gilbert's  short  and  masterly  view  of  the  case  is  inserted  in  the  Appen- 
dix, No*  II. 
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the  contingent  use  can  never  be  executed  for  want  of  a  seisin  in 
the  feoffees  out  of  which  it  may  arise ;  and  that  the  cestui  que  u^e  Vide  Maosel 
will  then  have  no  other  remedy,  than  against  the  feoffees  in  a  v«  Mansel, 
court  of  equity  for  breach  of  trust.  infra,  p.  827. 

As  if  a  feoffment  be  made  to  the  use  of  .t^.  for  life,  remainder 
to  the  use  of  B.  for  life,  remainder  to  the  use  of  the  eldest  son  of 
B.  in  tail,  &c.;  here  the  feoffment  of  t^.  (it  is  clear)  will  not  de-  2  Roll.  Abr. 
stroy  the  contingent  remainder  to  the  son  of  J7.,  because  of  the  790.  pi.  12. 
right  of  entry  in  B.  upon  the  forfeiture  of  •^.i  and  if  B,  enters 
either  in  the  Fife-time  of  •^.  or  after  his  death,  this,  it  has  been  Ibid.  pi.  13. 
said,  will  reduce  the  contingent  remainder;  so  that  if  a  son  be 
born  in  his  life-time,  it  shall  be  executed  by  the  statute  without 
any  entry  of  the  feoffees.     And  it  has  been  further  said,  that  if  2  Roll  Abr. 
after  the  feoffment  of  .^f.,  B.  dies  without  having  entered,  though  797.  pi.  14. 
he  should  have  a  son  bom  in  his  life-time,  that  son  cannot  enter,       [  296  ] 
the  seisin  of  the  feoffees  having  been  disturbed  and  not  revested ; 
but  that  in  this  case  the  feoffees  may  enter,  and  thereby  revive 
the  contingent  use,  which,  by  their  entry,  it  is  said,  will  be  exe- 
cuted in  such  son  bv  the  statute;  but  that  if  after  the  death  of  B.  Ibid.  pi.  16. 
without. entry,  the  feoffees  should  by  feoffment  or  otherwise  bar  And  vide 
their  entry,  then  the  contingent  use  can  never  be  executed  for  Brent's  case, 
want  of  a  seisin  in  the  feoffees  to  serve  it.    These  points,  it  seems,  ?. '^J*  ^** 
were  agreed  upon  by  RoUe,  C.  J.  and  the  other  Judges  of  the  Y !« 
King's  Bench,  in  their  debate  of  the  case  of  Wegg  v.  Villers.        P'-  *^- 

It  is  this  supposed  necessity  for  the  existence  of  a  seisin  in  the  2  Roll.  Abr. 
feoffees,  at  or  after  the  time  when  the  contingency  happens,  in  796.  pi.  11. 
order  to  serve  the  contingent  use,  that  accounts  for  the  observa- 
tion before  cited,  as  made  by  Glyn,  C.  J.  with,  respect  to  the  case  Vide  supra, 
of  Sir  Edward  Coke,  viz.  that  if  Sir  Edward  had  made  the  feoff-  p.  288. 
ment  before  be  had  granted  the  reversion/ the  contingent  use  to 
the  first  son  of  his  daughter  had  been  destroyed.    It  was  agreed 
in  Chudleigh's  case,  that  privity  of  estate  is  absolutely  requisite 
to  the  standing  seised  {o  a  use:  that  is,  that  a  person  must  come 
in  of  or  under  the  same  estate  or  seisin,  out  of  which  the  uses 
were  originally  limited  to  arise;  otherwise  he  is  not  seised  to 
those  uses.    Now  in  the  case  of  Sir  Edward,  the  contingent  uses 
were  to  arise  out  of  the  estate  or  seisin  which  was  in  him  before 
he  granted  the  reversion,  i.  e.  out  of  the  reversion  expectant  on 
the  death  of  his  wife  and  daughter,  for  the  seisin  of  the  particular 
uses  in  esse  was  executed  to  the  uses  by  the  statute ;  so  that  Sir 
Edward  actually  stood  seised  of  nothing  more  than  the  reversion. 
Therefore,  when  Sir  Edward  granted  the  reversion  without  con-  jj^^  f^^  ^ 
sideration,  and  reciting  the  uses,  he  did  no  more  than  grant  or  iq^^q^  f^f 
transfer  that  same  estate  or  seisin  which  was  then  in  him,  and  years  will 
out  of  which  the  contingent  uses  were  to  arise ;  for  his  grant  could  disturb  or 
pass  no  more  than  he  had  and  lawfully  might  pass ;  and  conse-  bind  such 
quently  his  grantee,  who  came  in,  in  privity  of  the  same  estate  contingen- 
and  seisin,  stood  seised  to  the  uses  which  were  to  arise  thereout^  cies,  vide 
being  die  same  to  which  Sir  Edward  stood  seised  before  such       [  297  ] 
grant ;  then  the  subsequent  feoffment  of  Sir  Edward  devested  Wood  ©. 
this  estate  and  seisin  of  his  grantee,  together  with  the  estates  of  Reignold 
the  wife  and  daughter;  but  as  long  as  there  was  a  right  of  entry  orReynoWa, 

27  C^ro.  r.l.  764. 
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854.  2  Roll,  in  the  daughter,  that  was  sufficient  to  support  the  contingent  use 
Abr.  794.  to  her  first  son,  provided  there  should  be  a  seisin  to  serve  it  when 
Bould  f>.  arisen:  for  though  in  conveyances  at  common  law,  a  right  of 
Wynston,  entry  in  some  preceding  estate,  would  alone  have  preserved  a 
o'r'  "if"  itf '  <^"^i^g^"^  estatCj  and  no  entry  of  the  person  entitled  to  such  pre- 
7q?t1  •  ceding  estate  was  requisite  to  give  effect  to  the  contingent  remaiu- 
ST^"  '  <i^r ;  y©^  *he  doctrine  I  have  been  just  now  explaining,  required 
^^'  Ft^*d '  ^^^^  where  the  limitations  were  by  way  of  use,  there  should, 
Cro'  Eliz  ^  ^  besides  a  right  of  entry  in  some  preceding  estate,  be  also  a  seisin 
>jQ^        '     in  the  feoflees,  &c.  to  serve  the  contingent  use. 

Now,  when  the  wife  entered  after  the  death  qf  Sir  Edward, 
she  thereby  reinstated  all  the  devested  estates,  and,  amongst  the 
rest,  the  estate  and- seisin  of  Sir  Edward's  grantee ;  which  I  have 
already  observed  was  the  estate  or  s^eisin  out  of  which  the  con- 
tingent uses  were  to  arise :  so  that  the  seisin  which  was  to  serve 
these  contingent  uses,  was  restored  by  this  means.  Thus  we  see 
the  right  of  entry  in  the  daughter,  supported  the  contingent  use 
to  her  son,  so  as  to  preserve  its  capacity  of  taking  effect,  if  the 
seisin,  out  of  which  it  was  to  arise,  diould  be  subsisting  at  or  after 
the  birth  of  such  son,  in  order  to  be  executed  to  the  use  by  the 
statute ;  and  the  entry  of  the  wife  revested  and  restored  the  seisin, 
which  was  to  serve  that  use  when  or  after  it  csime  in  esse.  But 
if  Sir  Edward  had  made  a  feoffment  in  the  first  instance,  though 
without  consideration  and  with  notice:  yet,  as  that  feoffment 
would  have  been  a  disseisin  and  devesting  of  all  the  estates  then 
subsisting,  and  of  course  of  that  estate  or  seisin  out  of  which  the 
contingent  uses  were  to  arise,  and  which  was  to  serve  them ;  the 
feoffee  would  not  come  in  in  privity  of  that  e3tate  or  seisin  out  of 
which  such  uses  were  originally  limited  to  arise,  but  would  come 
in  of  a  new  estate  acquired  by  disseisin,  and  of  consequence  could 
*  not,  according  to  the  doctrine  I  have  been  explaining,  stand  seised 
to  those  uses ;  and  therefore,  as  there  would  then  have  subsisted 
no  seisin  to  serve  the  contingent  uses  when  or  alfler  they  arose, 
[  298  ]  though  the  right  of  entry  of  the  daughter  so  far  supported  the 
contingent  use  to  herson,  as  to  preserve  its  capacity  of  taking 
effect,-if  the  seisin  out  of  which  it  was  to  arise  had  subsisted,  yet 
(admitting  the  doctrine  above  explained)  such  contingent  use 
must  fail  for  want  of  a  seisin  to  serve  it ;  for  the  feoffee  we  see 
could  not  stand  seised  to  such  use,  he  not  coming  in  in  privity  of 
the  estate  or  seisin  out  of  which  it  was  to  arise ;  and  no  entry  of 
the  Wife  or  any  one  else  could  restore  the  estate  and  seisin  of  Sir 
Edward  or  his  heirs,  contrary  to  his  own  feoffment. 

But  all  that  has  been  said,  in  regard  to  the  supposed  necessity 
of  an  entry  to  revest  and  restore  contingent  estates,  relates  only 
.  to  estates  limited  or  created  by  way  of  use.    For  in  estates,  creat- 
ed by  conveyances  at  common  law,  there  is  no  sort  of  doubt,  that 
a  mere  right  of  entry,  without  any  actual  entry  at  all  made,  sup- 
1  Rep.  135.  ports  the  contingent  remainder;  as  if  a  gift4n  tail  be  made  to  j1. 
b.  And  vide  remainder  to  the  right  heirs  of  J5.,  if  tenant  in  tail  be  disseised  and 
Loyd  V,        die,  the  remainder  is  not  destroyed,  for  the  right  of  the  particular 
Brooking,      estate  supports  it.     And  so  in  Archer^s  case,  (x)  if  Robert  had 
infra,  p.  828.  been  disseised  and  died,  it  was  held  that  the  remainder  would 
(«)  Supra,  p.  150. 1  Rep.  67.  a. 
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have  been  good,  because  the  particular  estate  would  have  re* 
mained  in  right,  and  might  have  been  revived.(;;) 

What  I  have  above  been  endeavouring  to  explain,  respecting       [  299  ] 
the  supposed  necessity  of  an  actual  entry  to  restore  or  reduce 
contingent  uses  after  they  have  been  devested,  is,  indeed,  the 
doctrine  expressly  laid  down  by  Rolle,  C.  J.  and  his  brethren  the 
Judges  of  the  K.  B.  in  their  arguments  upon  the  said  ci^se  of 
Wegg  V.  Villers,  and  alluded  to  by  Glyn,  C.  J.  in  his  argument 
upon  the  case  of  Heyns  v.  Villars,  reported  by  Skinner;  (a)  and  (a)Qii«re,— - 
therefore  I  could  not  pass  it  by,  consisteixtly  with  my  professed  8iderJin,QAy 
design  in  this  essay.    Yet  J  cannot  help  observing,  that  I  think  98,129,157, 
we  ought  to  be  very  cautious  how  we  at  this  day  admit  such  a  ^'^  ^^^ 
doctrine  in  practice ;  a  doctrine  which  would  lead  us  to  conclude,  «fP''a»  ^8. 
that  in  the  comm6n  cases  of  strict  settlement  upon  marriage,, 
where  the  conveyance  is  by  way  of  use,  if  the  father,  the  first 
tenant  for  life,  were  by  feoffment,  &c.  to  devest  the  estates,  leav- 
ing them  a  right  of  entry,  the  contingent .  remainders  to  the  sons, 
&c.  could  not  take  effect;  unless  the  mother,  isupposing  her  to 
take  a  remainder  for  life  and  to  survive  the  father,  or  else  the 
trustees  to  whom  the  remainder  for  preserving  contingent  uses 
was  limited,  or  else  the  general  grantees  or  releasees  to  whom  the 
lands  were  conveyed  to  the  uses  expressed,  should  actually  make 
an  entry  into  the  lands ;  an  opinion  which,  with  all  due  defer-       [  300  ] 
ence  to  what  was  delivered  by  the  court  of  E.  B.  in  their  argu-  ' 
ments  upon  the  said  case  of  Wegg  t;.  Villers,  I  cannot  persuade 
myself  would  hold  at  this,  day ;  for^ 

First,  as  to  what  was  resolved  in  the  said  case  of  Wegg  v. 
Villers,  we  are  to  observe,  that  as  there  was,  besides  the  right  of 
entry  in  the  daughter,  an  actual  entry  made  by  the  mother  in  that 


(x)  The  point  discussed  by  Mr.  Fearne  in  this  place,  arises  on  the  different  nature 
of  a  conveyance  at  common  law,  and  a  conveyance  under  the  statute  of  uses. 

At  the  common  law,  a  person  by  livery  of  seiBin  made  to  him  in  fee  simple,  was 
invested  with  the  whole  fee.  This,  the  foreign  feudist,  and  sometimes  the  law  writers 
of  our  own  country,  call  investiture;  but,  generally  speaking,  it  is  termed  by  the 
English  law  writers,  the  seisin  of  the  foe. 

When  that  seisin  was  carved  out  into  particular  estates,  as  where  the  feoffinent  was 
made  to  A.  for  life,  remainder  to  B.  for  life,  remainder  to  C.  in  tail,  remainder  to  D, 
in  fee,  all  the  particular  estates,  and  the  ultimate  remainder,  were  included  in  the  same 
seisin,  all  derived  their  effect  from  the  original  livery,  and  altogether  formed  one  tenure 
of  the  fee  of  the  lord. 

After  the  statute  of  uses,  when  the  fee  was  thus  modified,  the  cestuis  que  ti««,  with 
respect  to  the  lord,  w^re  in  the  same  situation  as  if  the  feoffment  had  been  made  directly 
to  them,  and  not  to  a  third  person  and  his  heirs  to  their  use. 

But  then  it  had  been  laid  down  by  the  Judges  in  Chudleigh's  case,  that  to  the  execu- 
tion of  a  use  under  the  statute,  it  was  necessary  that  there  should  be  some  person  seised 
.to  the  use  of  the  ce^tds  que  use^  otherwise  there  would  ctist  no  seisin  out  of  which 
those  uses  might  arise. 

This  gives  rise  to  the  point  discussed  in  this  place  by  Mr.  Fearne ;  which  is,  whether, 
in  cases  where  contingent  estates  limited  by  way  of  use,  have  been  devested,  a  ceHuU 
que  ute  under  some  preceding  use,  or  the  feoffees  or  releasees  to  the  U8e8x>r  their  heirs, 
must  make  an  actual  entry  to  restore  or  revest  the  contingent  use. — For  further  .illustra- 
tion of  this  subject,  see  Mr.  Sugden's  Practical  Treatise  on  Powers,  page  32, 1st  ed. 
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case ;  the  point  whet|;)er  the  mere  right  of  entry  in  the  daughter 
would  have  been  sufficient,  without  any  entry  by  her  or  by  the 
mother,  or  by  the.  grantee,  was  not  the  question  which  came  be- 
fore the  court ;  nor,  of  consequence,  did  the  .judgment  of  the 
court  in  that  case,  depend  upon  or  decide  the  doctrine  in  regard 
to  that  point.  And  as  to  the  other  cases  put  and  agreed  to  by 
the  court  in  their  debate  of  the  principal  case,  the  opinions  upon 
them  were  really  extra-judicial ;  and,  indeed,  so  far  as  they  re- 
spected 4he  supposed  necessity  of  an  entry  to  restore  or  reduce 
contingent  uses,  they  appear  to  have  been  founded  on  an  artifi- 
cial strain  of  reasoning,  much  too  subtle  and  metaphysical  to  bear 
^ny  great  stress. 

If  we  are  to  infer  (as  is  said  in  the  arguments  in  Chudleigh'is 
case)  a  scintilla  juris,  in  the  feoffees,  that  may  enable  them  to 
enter  and  restore  their  possibility  of  a  seisin,  (or  if  the  contin- 
gency has  happened,  their  actual  seisin)  to  serve  the  contingent 
uses ;  what  is  it  that  confines  us  to  such  narrow  and  insufficient 
limits,  in  regard  to  the  measure  of  this*  scintilla  juris  f  Why 
not  extend  the  inference  one  degree  farther,  and  suppose  such  a 
scintilla  juris  as  may  be  competent  to  ^erve  the  contingent  uses, 
without  the  unnecessary  circuity  of  ar^actual  entry  ?  The  latter 
inference  is  certainly  more  adequate,  and  better  adapted  to  the 
end  proposed ;  and  what  is  there  discoverable  in  the  statute  of 
uses,  which  excludes  this  and  admits  the  former?  Nay,  how 
does  It  appear  that  any  thing,  contained  in  that  statute,  put  us  to 
the  necessity  of  recurring  to  a.uj  scintilla  juris  at  all  in  the 
feoffees,  or  any  entry  to  be  made  either  by  them  or  by  the  cestui 
que  use  under  any  preceding  vested  use,  in  order  to  restore  and 
reduce  a  contingent  use  to  the  capacity  of  taking  effect,  whilst  a 
[  301  ]  right  of  entry  subsists  in  any  preceding  cestui  que  use?  On  the 
Vide  2  Co.  contrary,  does  not  the  statute  expressly  enact,  that  where  any  per- 
Rep.  54.  a.  json,  Slc.  is  seised  to  the  use  of  others,  such  other  persons,  i.  e,  the 
Moor,  212.  cestui  que  use,  shall  be  deemed  and  adjudged  in  lawful  seisin, 
I  Leon.  256.  estate  and  possession,  &c*  to  all  intents,  constructions  and  purpo- 
1  Mod.  155,  seg  in  ii^Q  law,  of  and  in  such  iike  estates  as  they  had  in  the  use, 
&c.  And  must  not  these  words,  to  all  intents,  constructions  and 
purposes  in  the  law,  be  referred  to  the  legal  properties,  qualities 
and  capacities  of  estates  of  the  like  degree  or  measure  at  common 
law?  If  so,  the  cestui  que  use  become  entitled  to,  and  take  by 
virtue  of  this  statute,  estates  possessing  and  bearing  in  themselves 
all  the  qualities,  properties  and  capacities  of  estates  at  comnoon 
'  law,  of  the  like  degree  -or  measure ;  now  one  of  the  legal  quali- 
ties or  capacities  of  an  estate  at  common  law,  of  the  degree  or 
measure  of  freehold,  is,  that  aAer  it  is'  devested  and  turned  to  a 
right  of  entry,  such  right  of  entry  will  support  a  contingent  remain- 
der ;  and  one  of  the  qualities  or  capacities  of  a  contingent  remain- 
der at  common  law  is,  a  capacity  of  being  supported  by  such 
right  of  entry ;  why  then  do  not  a  preceding  vested  use,  of  the 
degree  or  measure  of  freehold,  and  a  subsequent  contingent  use, 
respectively,  acquire  these  legal  qualities,  properties  or  capacities, 
amongst  other  qualities  or  properties  of  estates  of  like  nature  and 
degree  at  common  law  ?    If  they  do,  it  is  obvious  there  can  be 
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no  necessity  for  any  actual  entry  by  any  body,  to  restore  a  con- 
tingent use,  where  there  subsists  a  right  of  entry  in  a  cestui  que 
use  of  a  preceding  vested  freehold  to  support  it ;  but  such  right 
of  entry  alone  Will  preserve  its  capacity  of  vesting  and  taking 
effect.  If  we  deny  this,  we  at  the  same  time  deny  that  the  eestuis 
que  use  have  lawful  seisin,  estate  and  possession,  &c.  to  all  intents^ 
constructions  and  purposes  in  the  law,.of  such  estate  as  they  have 
in  the  use« 

I  think,  that  a  little  attention  to  the  apparent  operation  of  the 
statute  of  uses,  in  relation  to  this  point,  will  be  sufficient  to  pre- 
vent OUT  too  hastily  admitting  a  doctrine,  which,  without  (he  aid 
of  metaphysical  subtleties,  seems  hardly  reconcUeable  to  the  ex- 
press force  of  that  statute. 
See  §159.        yII.^^Ar)  In  regard  to  the  estate  requisite  to  support 

a  contingent  remainder,  it  is  further  to  be  observed,       [  302  ] 
that  the  estate  supporting  and  the  remainder  supported,  should  2  Jon.  128-4. 
both  be  created  by  one  and  the  same  deed  or  instrument ;  there<-  Key  «. 
fore  an  estate  for  life  given  by  one  deed,  will  not  support  a  re-  GamUe. 
mainder  given  by  another ;  nor  an  estate  for  life  settled  by  wJ.  on 
J3.  by  deed,  enure  to  support  a  contingent  remsdnder  given  by  the 
will  of  .tf. 

As  where  t^.  being  tenant  for  life  by  marriage  settlement,  re-  4  Mod.  316. 
mainder  to  his^wife  for  life,  remainder  to  his  first  and  other  sons  1  Eq.  Abr. 
by  that  marriage  in  tail  male;  his  &ther;  the  reversioner,  reciting  l^^*  1  Ld- 
the  isettlement  in  his  will,  and  devising  the  lands  to  the  first  son  Raym.  37. 
of  Ji.  &a  according  to  the  settlement,  then  if  .4.  should  die  with-  Skinner, 
out  issue  (a?)  of  that  marriage,  he  devised  to  the  first  and  other  ^®-  ^^^ 
sons  of  ^.  by  any  other  wife  in.  tail  male,  and  if  ^'.  should  die  *•  ^^*^®'- 
without  issue,  then  be  devised  that  all  thQ  land  should  go  to  his  (^)  Qt^^sre, 
grand  children  by  his  daughter  P.  in  fee.    It  was  contended  that  — *'*"* 
Jl.  under  this  deviso  took  an  estate  tail  by  implication ;  and  of       ^'J"^ 
course  the  remainder  over  in  fee  was  well  supported.    But  the  ^^    ]T^ 
court  held  it  was  impossible  to  make  this  an  estate^  tail  in  •/?.  for  073  5  a 
nothing  was  given  him  by  the  devise,  but  he  hadsonly  the  estate  ^jJL^^^^* 
which  he  had  by  the  first  settlement    That  here  being  ^^o  caseisdif- 
several  conveyance^,  the  devise  could  not  be  tacked  to  the  estate  f^^g^iy^  ^e- 
for  life  which  was  limited  by  another  conveyance,  even  admit- "L^,.!^  ^n 
ting  that  the  word  issue  could  be  an  implication  of  an  estate  to  qij^^  ^^ 
the  heirs  of  the  body  of  t/^.      •     ,  spects.    Et 

vide  infra^  446.  .  Vide  this  case  infra,  440. 
\    So  where  feme  being  tenant  for  life,  )ier  husband  devised  to  Snowe  9. 
the  heirs  of  her  body  if  they  attained  fourteen  years;  it  was  no. Guttler,  or 
remainder,  but  an  executory  devise ;  for  though  the  wife  bad  a  Tucker, 
preceding  estate  for  life,  yet  this  was  a  new  devise,  to  take  effect  ^  ^^*  ^?^* 
after  her  decease,  and  was  not  a  remainder  joined  to  a  particular  ^^T^'l^^' 

estate.  v';       ' 

See  §  375.        Where  Jl.  made  a  feoffment  to  the  use  of  himself  ^»°-  s"?"^' 

for  life,  and  after  the  death  of  •/*.  and  M.  his  wife,  to  ^      ' 
the  use  of  B.  (eldest  son  oi^.)  for  his  life ;  this  was  held  to  be  a 

{k)  VII.  The  estate  supporting  and  the  remainder  supported  should  both  be  created 
by  one  and  the  same  deed  or  instrument. 


803  ESTATES  SUPPORTING 

contingefnt  remainder  in  B.  being  created  by  the  same  deed  as 
Fdllexf.  68.  the  particular  estate.  But  though  it  did  not  appear  in  the  case, 
in  the  case  yet  it  afterward3  appearing  upon  examination,  that  by  a  former 
of  Weal  and  deed  M.  had  an  estate  for  life,  Lord  Chief  Justice  Hale  said  the 
Lower.  ^g^  should  not  be  contingent ;  but  the  mentioning  that  the  com- 

Supra,  8.  mencement  thereof  should  be  after  the  death  of  M,  was  only  ex- 
pressing when  B.  should  take  the  profits  in  possession ;  and  did 
Vide  Badger  not  make  a  contingency.  This  was  not  a  remainder  created  by 
e.  Lloyd,  that  deed ;  but  Chief  Justice  Hale  considered  it  as  a  conveyance 
infra,  p.  449.  of  the  then  'subsisting  reversion  or  remainder  expectant  on  the 

death  of  Jlf. 
Doe,  lessee  So  in  a  late  case  cited  in  a  preceding  page,  where  See  §  159. 
of  Fonne-  C.  F.  after  having  settled  the  land  on  his  son  T.  for 
i^u  «.  Fon-  life,  retaining  the  reversion  in  himself;  by  his  will  reciting  the 
E®'®*"'  settlement  on  his  son  for  life,  he  after  his  son's  decease,  gave  the 
2m  ^^  same  land  to  the  heirs  lyiaje  of  his  (said  son's)  body ;  and  in  de- 
78  Ife"^^'  ^^^^  ^^  ^"^h  i^ue,  to  the  testator's  second  and  other  sons  succes- 
y^^  sively  in  tail  male,  the  testator  died,  leaving  T.  and  four  other 
rame,  m  ra,  ^^^ .  ^^^  j^  ^^^  decided,  that  the  limitation  to  the  heirs  male  of 

T.  did  not  unite  with  his  life  estate  under  the  settlement;  but 
that  such  heirs  male  would  have  taken  by. purchase.  And  the 
limitation  to  the  second  3on,  &c.  of  C  F.  was  held  to  be  an  exe- 
eutpry  devise,  vesting  in  possession  on  the  decease  of  T.  without 
leaving  issue  male  then  living.  It  follows  that  the  limitation  to 
the  heirs  male  of  T.  was  an  executory  devise,  and)  not  a  remain- 
der :  for  if  the  limitation  to  the  heirs  male  of  T.  had  been  a  re- 
mainder, the  subsequent  limitation  to  the  second  son,  &c.  on 
failure  of  such  issue,,  would  also  have  been  a  remainder  vested 
in  the  second  son,  subject  to  the  preceding  contingent  remainder 
to  the  heirs  male  of  the  first  son. 

Yin.  (/)  It  seems,  that  in  cases  where  the'  legal  estate  is  de- 
vised to  and  vested  in  trustees  in  trust,  there  is  no  necessity  for 
[  804  ]  any  preceding  particular  estate  of  freehold  to  support  contingent 
Videof  trus-  liniilatioijs ;  for  that  the  legal  estate  in  the-  general  trustees,  will 
tees  to  sup-  ^®  sufficient  for  the  purpose ;  and  consequently,  in  such  cases,  it 
port  contin-  ^^  ^^^  necessary  that  a  contingent  remainder  should  vest  by  the 
gent  r^nain-  ^i™^  the  preceding  trust-limitation  expires, 
ders,  infra,  325,  et  seq.  * 

Cas.  temp.  As  where  the  testator  devised  his  estate,  real  and  personal,  to 
Talb.  140.  trustees  and  their  heirs,  executors  and  assigns  upon  trust,  to  pay 
Chapman  v.  an  annuity  to  his  son  B.,  and  after  A's  death,  he  devised  one 
Blisset.  moiety  thereof  to  such  children  as  JB.  shouldieave  and  their  heirtf, 
(a)  f .  e.  per  ^^^  ^^e  other  moiety  to  the  future  (a)  children  of  his  grandson 
verba  de  ^*  &c-  ^he  testator  died,  afterwards  B.  had  children  and  died,  and 
prsesenti  to  afterwards  C  had  issue :  it  was  contended  that  the  legal  estate 
the  children  in  the  trustees  was  determined  at  i7.'s  death,  and  therefore  the 
'  — 

(Z)  VIII.  Where  the  legal  estate  is  devised  to  and  vested  in  trustees  on  trust,  there 
is  no  necessity  for  any  preceding  particular  estate  of  freehold  to  support  contingent 
limitations;  for  the  legal  estate  in  the  general  trustees,  will  be  sufficient  for  the  pur- 
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limitation  to  C's  children,  being  a  contingent  remainder,  because  of^  4^.  ike 
limited  ptr  verba  de  preseniiy  and  not  vesting  upon  the  death  oiword  ^fu' 
JB.  (because  C,  had  then  no  children  born,)  could  never  vest  at  turej^notbe^ 
all;  but  it  was  held,  that  notwithstanding  the  limitation  was  per  inginenHon- 
verba  de  presently  as  C,  was  very  young  at  that  time,  the  testa-  ^  (as  in  the 
tor  must  have  intended  a  future  devise ;  and  therefore  that  was  ^*^')  ***    ,  • 
no  objection  to  its  being  executory;  but  if  it  were  taken  as  a  cofi-  ^^^^^X 
tingent  remainder  as  some  of  the  trusts  mentioned  in  the  will,  ^^P^^J    * 
would  not  ^mit  the  .estate  in  the  trustees  to  be  confined  to  the  ^^'    *  ' 
period  of  B.^s  life;  the  estate  contiDuing  in  them  would  support  f^^^  ^^'^ 
the  limitation  to  C.'s  children,  though  it  could  not  vest  at  B.'s  y-^^  [^^^ '  ' 
deadi ;  and  therefore,  whether  it  were  taken  as  a  future  limita-  p^  532, 
tion  or  a  contingent  remainder  of  a  trust,  it  would  be  good  either  xjiat  in  the 
way.  case  of  a 

willy  trustees  have  a  fee  without  words  of  limitation  where  the  purposes  of  the  trusts 
require  it,  vide  I  Vesey,  sen.  491.  3  Burrow,  1066. 

.    So  where  v9.  devised  to  the  use  of  trustees  and  their  heirs,  in 
trust  for  B.  for  life,  remainder  to  his  first  and  other  sons  succes-  Cas.  temp, 
sively  in  tail,  remainder  to  the  future  sons  of  C.  successively  for  Talb.  44. 
life,  remainder  over ;  B.  died  without  issue  in  the -testator's  life"-  Hopkins  r. 
time,  the  contingent  limitations  were  taken  as  executory  devises,  Hopkins, 
because  no  child  was  then  bom  to  C. :  afterwards  a  child  was 
bom  to  O.  and  died;  and  a  subsequent  remainder-man  claimed 
the  estate,  upon  a  supposition  that  all  the  preceding  intermediate 
limitatiQUs,  which  could  not  vest  at  the  death  of  such  child,  were        [  305  ] 
destroyed ;  as  it  had  been  decreed,  that  upon  the  vesting  of  the  So  the  estate 
executory  devise  in  that  child,  the  subsequent  Umitations  became  rfthe  lard 
contingent  remainders,  upon  that  executory  devise ;  but  it  was  tnllpreserve 
held,  that  the  inheritance  in  the  trustees,  was  sufficient  to  sup-  contingent 
port  the  intermediate  contingent  remainders,  till  they  should  come  remainders 
in  essey  although  no  particular  estate  to  support,  &c7  was  inserted ;  of  copyhold 
andsthat  the  estate  should  not  vest  in  possession,  whilst  an  object  ^^^from 

of  any  preceding  limitation  might  come  in  esse,  (m)  destruction 

oy  tenant  for 
life,  Habergham  v.  Vincent y  2  Ves.Jun*  209,  and  Stansfieldv,  Haberghamy  IOFm. 
282.  and  vide  in/ray  319. 

IX.  (n)  Here  we  may  remark,  that  if  rent  were  granted  to  t/f .  Yeiv.  9, 10. 


(ffi)  It  is  to  be  observed,  that  Mr.  Fearne  ^)eaks  in  this  place  of  cases,  where  both 
the  legal  fee  and  the  trusts  are  created  by  the  same  instrument:  but  it  frequently  hap> 
pens  that  contingent  remainders  are  created  by  deed  or  will,  after  the  legal  freehold 
has  been  vested  in  some  other  person  by  a  previous  deed,  or  will.  No  case  has  been 
decided  to  show  that  such  an  outstanding  estate  will  preserve  the  coDtingent  remain- 
ders created  by  the  subsequent  deed ;  the  general  opinion  is,  that  it  will ;  but,  if  the 
deed  vesting  the  legal  fee  in  the  trustee  is  of  a  very  ancient  date,  cases  may  arise,  in 
which  it  may  be  doubtful  whether  the  long  possession  by  the  cestui  que  trust,  without 
an  acknowledgment  of  the  outstanding  legal  estate,  has  not,  in  the  presumption  of  law, 
devested  it  from  the  trustees,  so  as  to  make  it  incapable  of  supporting  the  contingent 
remainders,  by  virtually  depriving  it  of  its  legal  existence. 

(n)  IX.  If  rent  were  granted  to  A.  for  the  life  of  another,  with  a  remainder  over, 
though  the  grantee  died  during  the  life  of  the  cestui  que  viey  yet,  inasmuch  as  the  terre- 
tenant  daring  this  time  holds  the  land  discharged,  it  has  been  held  sufiicient  to  support 
the  remainder. 
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Moor,  664. 

Salter  e. 
Boteier. 


Vide  infra, 
foL  808. 
[  ^06  ] 


Vide  8P.  W. 
264.  in  the 
note  [D.] 
Bamardist. 
Rep.  in 
Chan.  46. 
Kendal  o. 
Micieild. 

[  307  ] 


for  the  life  of  another,  the  remainder  ^over,  though  the  grantee 
died  daring  the  life  of  cestui  que  vie,  so  that  the  particular  estate 
determined  in  interest  as  to  the  perception  of  the  profits;  yet  in- 
asmuch as  the  terre-tenant  daring  thb  time  held  the  land  dis- 
charged, it  was  sufficient  to  support  the  remainder ;  per  Popham, 
and  agreed  by  the  whole  court,  in  the  case  of  Salter  v.  Butler. 
And  ti^is  seems  to.  accord  with  the  case  of  a  grant  of  rent  to  the 
tenant  for  life,  with  remainder  over.  But  qumre,  whether  this 
holding  of  the  land  dischai^ed,  would  have  supported  a  con- 
tingent remainder  ?  *  Though  it  seems,  indeed,  that  in  these  cases 
of  rents  j9er  outer  m>,  upon  the  death  of  the  grantee  before  the 
cestui  qu-e  vie  (though  strictly  there  is  no  general  occupancy  of 
rent,)  the  terre-tenant^  by  holding  the  land  discharged,  i.  e.  retain- 
ing the  rent,  might,  perhaps,  be  considered  in  the  nature  of  an 
occupant  of  the  rent;  and  therefore,  in  that  view,  the  particular 
estate  might  be  understood  to  have  a  Continuance,  sufficient  even 
to  support  a  contingent  remainder.  But  at  this  day,  it  seems 
there  can  be  no  room  for  a  question  of  that  nature ;  for  since  the 
statutes  of  29  Car.  a.  c  3.  and  14  Geo.  2.  c.  20.  the  rent  is  holden 
to  continue  in  the  representatives  of  the  giantee  dying  in  the  life- 
time of  cestui  que  vie. 


CHAPTER  THE  FOURTH. 

OF  THE  TIME  WHEN  A  CONTINGENT  REMAINDER  SHOULD 

VEST. 

Ws  are  now  to  consider  the  time  at  which  it  is  requisite  a  con- 
tingent remainder  should  vest  in  interest ;  that  is,  at  what  period, 
with  respect  to  the  duration  of  the  preceding  estate,  the  contin- 
gency upon  which  such  remainder  is  limited  to  take  effect,  ought 
to  happen. 

I.  (a)  It  is  not  only  necessary  that  a  vested  legal    See  §757- 
free-hold  estate  should  precede  a  legal  freehold  con-*    765c. 
tingent  remainder,  but  some  such  preceding  freehold 
estate  must  subsist  atid  endure>  imtil  the  time  when  the  contingent 
remainder  vests,  that  is,  until  the  contingency  comes  to 
pass;  for  it  is^a  general  rule,  that  every  remainder    See §702. 
must  vest,  either  during  the  particular  estate,  or  else 
at  the  very  instant  of  its  determination.    -So  that  if  a  lease  be 

Plowd.  25.    mtade  to  ^.  for  life,  and  after  the  death  of  a^.  and  one  day  after, 
the  land  shall  remain  to  B.  for  life,  this  remainder  to  B.  is  void, 
because  it  cannot  take  effect  immediately  upon  the 
determination  of  the  preceding  estate.    This  rule  was    See  §  703, 
originally  founded  on  fepdal  principles,  and  was  in-    759- 

[  308  ]       tended  to  avoid  the  inconveniences  which  might  arise     765a. 

(a)  I.  It  is  not  only  necessary  that  a  vested  legal  freehold  estate  should  precede  a 
legal  freehold  contingent  remainder,  but  that  some  such  preceding  freehold  estate  should 
subsist  and  endure,  until  the  time  when  the  contingent  remainder  vests. 
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by  admitting  an  ioterval,  when  there  should  be  no  tenant  of  the 
freehold,  to  do  the  services  to  the  lord,  or  answer  to  stranger's 
prmcipes;  as  well  as  to  preserve  an  uninterrupted  connection 
between  the  particular  estate  and  the  remainder,  which,  in  the 
consideration  of  law,  are  but  several  parts  of  one  whole  estate. 

There  are  some  few  instances  of  vested  remainders  taking 
effect,  though  the  preceding  estate  be  defeated.     As  where  lessor 
disseiseth  ^.  his  lessee  for  life,  and  makes  a  lease  to  B.  for  the  1  Inst.  298. 
life  of  t^.,  the  remainder  to  C.  in  fee ;  here,  though  «^.  enter  and  a. 
defeat  the  estate  for  life,  the  remainder  to  C.  is  good;  for  having 
been  once  vested  by  a  good  title,  it  would  be  unreasonable  that 
the  lessor  should  have  it  against  his  own  livery.    So  ifa  lease  be 
made  to  an  infant  for  life,  the  remainder  in  fee,  if  the  infant  at  his 
full  age  disagree  to  the  estate  for  life^  vet  the  remainder  is  good, 
having  once  been  vested  by  a  good  title.     So  if  a  rent  be  granted 
to  the  tenant  of  the  land  for  life,  the  remainder  in  fee,  this  is  a 
good  remainder  in  fee,  though  the  particular  estate  continue  not:  And  vide 
for  eo  instanti  that  he  took  the  particular  estate,  eo  instanti  the  Wade 
remainder  vested,  and  the  suspension  in  judgment  of  law  grew  v*  Bacfae. 
after  the  taking  the  estate.    So  if  a  lease  be  made  to  Jl.  for  the  ^  3i<)-  ^^* 
life  of  B.^  the  remainder  to  C.  in  fee;  w^.  dieth,  now  (at  common  Vide  supra, 
law)  before  the  entry  of  an  occupant,  there  was  no  particidar  p.  306. 
estate,  and  yet  the  remainder  continued  good.    But  now  since 
the  statutes  29  Gar.  2.  c.  3.  and  14  Geo.  2.  c.  20.  no  such  vacancy 
of  the  particular  estate  can  happen.     However,  it  follows  from 
the  rule  I  have  just  mentioned,  that  where  the  event  on  which  a 
contingent  remainder  is  limited  to  take  effect,  does  not  happen  by 
the  time  at  which  the  preceding  estate  determines,  it  never  can   -^ 
arise,  or  take  effect' at  all. 

Thus,  where  Jl.  being  tenant  for  life,  remainder  to  his  eldest  i  Salk.  227. 
son  in  tail,  wf .  died,  leaving  his  wife  enseint  with  a  son,  who  was  Reeve 
afterwards  born ;  the  question  was,  whether  this  son  was  entitled  v.  Long, 
to  the  remainder  under  the  limitation  ?    And  it  was  adjudged  in  A 8  to  toilUj 
the  Common  Pleas,  and  that  judgment  affirmed  in  the  King's  vide  Butl. 
Bench,  that  such  posthumous  son  could  not  take,  because  he  was       [  309  ] 
not  born  when  the  particular  estate  determined.    The  judgment,  n.3.Co.Irttt. 
it  is  true,  was  afterwards  reversed  in  the  House  of  Lords ;  but  it  298.  a.  and 
was  against  the  opinion  of  all  the  Judges,  who  were  much  dis-  -Doe  d. 
satisfied  with  the  reversal ;  and  indeed  an  act  of  parliament  (a?)  ^J^^*^  ^'  „ 
was  thought  necessary  to  take  such  cases  as^that  out  of  the  old  «  q'o^ 
law ;  by  which  it  was  enacted,  that  where  any  estate  is  settled  in  «^.^  i    ^ 
remainder  to  children,  with  remainder  over,  any  posthumous      it^j^ 
child  may  take  in  the  same  manner  as  if  bom  in  the  father's  life-  \  ^^^  ^^ 

^i°^®-  ^  P.  243,  and 

infra,  446-7.     (ar)  Stat.  10  &  11  W.  3.  c.  16.  Vide  1  Dumf.  &  East,  634. 

So  ifa  lease  for  life  be  made  with  remainder  to  the  right  heirs  llnst.378.a. 
of  J.  S. ;  this  remainder  will  never  vest  if  tenant  for  life  die  1)efore 
Jl  S.  *,  for  in  that  case  the  particular  estate  deteroiihes  before  the 
contingency  comes  to  pass,  on  which  the  remainder  is  limited  to 
take  effect,  i.  e.  the  death  of «/.  S.  for  nemo  est  hseres  viventis. 

So  where  w?.,  seised  of  lands  in  fee,  makes  a  lease  for  years  to 

28 
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B.^  remainder  in  tail  to  C,  remainder  to  the  right  heirs  of  B. ;  in 

this  case  B.  has  nothing  in  the  fee,  but  it  is  a  cootingent  remain- 
Jenk.  248.  der  to  his  heir  (for  B.  did  not  take  the  freehold.)  If  C  dies  with- 
pi.  88.  out  issue  in  the  life-time  of  B.j  the  remainder  becomes  void ;  for 

2  Roll.  Abr.  the  foundation  and  support  of  this  contingent  remainder  fatls^ 
418.  because  it  ought  to  have  a  freehold  to  support  it^  when  tlie  re- 

(I.)  pi.  4.      maihder  falls  out;  but  by  C.'s  death  without  issue  living  B ,  the 

fireehpld  is  expired  before  B.  can  have  an  heir,  and  therefore  the 

remainder  will  never  take  effect 
Doe  d.  .  So  in  a  case  where  the  testator  devised  to  his  wife  for  life,  re- 

Mussel  mainder  to  E,  his  son  for  99.  years  if  he  shpuld  so  long  live,  and 
«.  Morgan.  ^^^^  ^jj^  decease,  of  the  wife  and  E.  his  son,  to  the  heirs  of  the 
?^p  «««  body  of  the  said  £.;  but  not  to  descend  entirely  unto  jB.'s  eldest 
&;lia8t,  768.  ^^,^  ^^  ^^^^  ^  might  appoint  the  same  to  all  his  children  living 

at  his  death;  and  in  default  of  appointment,  then  to  his  sons  as 
tenants  in  6ommon  in  tail,  remainder  to  his  daughters,  remainder 
over;  the  mother  died  in  the  life-time  of  J5.  the  son;  and  it  was 
held  that  the  limitation  to  the  issue  of  E.  being  a  contingent  re- 
mainder failed  by  the  death  of  the  mother  (who  had  the  only 
preceding  estate  of  freehold)  in  £.'s  life-time,  for  want  of  a  con- 
tiduing  particular  estate  of  freehold  to  support  it 
[  310  ]  II.  (b)  But  although  no  interval  is  admitted,  between  the  de- 

yide  Biggot  termination  of  the  particular  estate,  and  the  vesting  of  the  remain- 
«.  Smyth,  der ;  yet  a  remainder  may  be  so  limited,  as  not  to  vest  until  the 
Supra,  p.  very  instant  in  which  the  particular  estate  determines.  As  if  an 
289.  estate  be  limited  to  B.  during  the  life  oi^,  remainder  to  the  heirs 

llnst.  298.a.  of  the  body  o(A,  this  is  good,  though  such  remainder  cannot  vest 
llnst.  878.b.  till  the  very  instant  in  which  the  particular  estate  determines*  So 
if  land  be  given  to  ^.  and  B.  during  their  joint  lives,  remainder 
to  the  right  heirs  of  him  who  shall  die  first;  this  remainder  will 
be  good,  though  it  cannot  vest  before  the  determination  of  the 
yide  supra,  particular  estate ;  and  it  is  also  observable,  that  the  heir  of  him 
80.  who  dies  first,  shall  have  the  land  by  descent,  in  conformity  to 

the  rule  before  treated  of,  where  the  ancestor  takes  a  freehold, 
with  a  scrbsequent  limitation  to  his  heirs  in  the  same  convey- 
ance. 
Vide  III.  (c)  Upon  the  principle  here  laid  down,'  that  a  contingent 

Tuckerman  remainder  must  vest  by  the  time  the  preceding  estate  determines; 
V,  Jeflferies.  it  follows,  that  an  estate  limited  on  a<x)ntingency,  may  fail  as  to 
11  Mod.  108,  one  part,  and  take  effect  as  to  another,  wherever  the  preceding 
i?^''  p  estate  is  in  several  persons  in  common  or  in  severalty ;  for  the 
lAoVL  s  Rep.  particular  tenant  of  one  part  may  die  before  the  contingency,  and 
^'^'  the  particular  tenant  of  another  part  may  survive  it. 


(6)  II.  But  although  no  interval  is  admitted,  between  the  determination  of  the  par- 
ticular estate,  and  the  vesting  of  the  remainder,  yet  the  remainder  may  be  so  limited, 
as  not  to  vest  until  the  very  instant  at  which  the  particular  estate  determines. 

(c)  III.  Wherever  a  preceding  estate  is  in  several  persons  in  common  or  in  sever- 
alty, a  remainder  limited  upon  it  in  contingency  may  fail  as  to  one  part,  and  take 
effect  as  to  another ;  as  the  particular  tenant  of  one  part  may  die  before  the  contin* 
gency,  and  the  particular  tenant  of  another  part  may  survive  it 
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As  in  the  case  of  Lane  and  Pannel,  which  as  4o  the  present  LsLuev.  Pan- 
point  was  in  effect  as  follows:  Feme  covert  and  a  stranger  being  nel,  1  Roll, 
joint  tenants  for  life  of  copyhold  lands,  with  remainder  to  the  Rep.  288. 
heirs  of  the  body  of  baron  and  feme;  the  stranger  surrendered       [  ^^^  ] 
his  moiety  to  the  baron  and  feme,  and  afterwards  the  baron  sur-  ^^7.  438. 
rendered  the  whole  to  B.  in  fee ;  the  feme  died  leaving  issue,  and  Supra,  p.  66. 
afterwards  the  baron  died;    the  question  was.  Whether  the 
remainder  to  the  heirs  of  the  body  of  the  baron  and  feme  vested 
in  the  issue  ?  and  it  was  adjudged,  that  when  the  stranger  con- 
veyed his  moiety  to  the  baron,  the  jointure  between  the  stranger 
and  feme  covert  was  severed;  and  when  the  baron  afterwards 
conveyed  the  whole  to  jB.,  B.  took  an  estate  in  one  moiety  for 
the  life  of  the  feme  (defeasible  by  her  on  the  death  of  her  hus- 
band) and  in  the  other  moiety  for  the  life  of  the  stranger;  there- 
fore upon  the  death  of  the  feme  the  estate  in  the  first  moiety  was 
determined;  at  which  time  the  remainder,  as  to  that  moiety, 
ought  to  have  vested,  which  it  could  not  do,  because  the  person 
to  take  it  was  ^o  be  heir  of  the  bodies  of  both  baron  and  feme ; 
but  that  was  impossible  during  the  life  of  the  baron  (for  nemo  est 
hwre^  vivefitia;)  and  therefore,  as  the  remainder  could  not  vest 
at  the  determination  of  the  preceding  estate,  it  should  never  vest 
at  all  as  to  that  moiety.    In  this  case  it^ appears  that  the  remain- 
der failed  as  to  one  moiety. 

Gilbert^  in  his  Treatise  of  Tenures,  seems  not  to  approve  of  the  Glib.  Ten. 

resolution  in  the  above  case;  for,- by  construing  the  limitation  to  252.  or  p. 

the  heirs  of  the  body  of  the  husband  and  wife,  a  contingent  re-  265,  4fA  ed, 

mainder,  he  says,  we  suppose  a  deed  made  and  an  estate  given,  ABioike 

where  at  the  very  first  it  appeared,  that  for  one  moiety  the  deed  quetlion 

and  estate  could  have  no  manner  of  efiect,  unless  the  husband  vi>ketker 

and  wife  both  died  at  one  instant  of  time.(o)    But  this  seems  to  **^*  might 

be  a  mistake;  for  the  original  limitation  did  not  involve  any  such  ***  general 

inconsistency;  the  inconvenience  arose  from  the  subsequent  acts.  ^^*^?^^ 

The  joint  estate  for  life  might  have  continued,  unsevered,  between  ^^^^l 

the  wife  and  the  stranger ;  and  on  the  death  of  the  survivor,  ^  ^  ^s 

there  might  have  been  an  heir  of  the  bodies  .of  the  husband  and  4^^^  ^  ' 

wife,  capable  of  taking,  when  the  preceding  estate  determined ;  j^^n^  ]|^^ 

if  both  husband  and  wife  had  died  in  the  life-time  of  the  stranger;  ^n'and  ' 

or  if  both  husband  and  stranger  had  died  in  the  life-tim<9  of  the  i  Watk. 

wife.    Gilbert  also  refers  to  a  case  in  Leonard,(6)  of  a  surrender  Copyh.  302, 

to  the  use  of  the  wife  for  life,  remainder  to  the  use  of  the  right  ^c.  Co.  Cop. 

heirs  of  the  husband  and  wife;  where  the  Justices  were  of  opin-  132  4*  155 

ion,  that  the  remainder  was  executed  for  a  moiety  in  the  wife;       [  312  ] 

but  that  was  not  only  superseded  by  the^  contrary  decision  in  (a)  Yet  the 

Lane  v,  Pannel,  but  was  contrary  to  the  preceding  case  in  Dyer  contingent 

99.     2  Roll:  Abr.  416.     Dalis.  20.  pi.  8.  cited  2  Leon.  102,  a$  remainder 

well  as  to  the  doctrine  in  the  later  cases,(c)  noticed  in  a  former  ndght  have 

page  of  this  treatise.  '«*«»  ^^^, 

"  as   to   both 

tnoieties  (eteh  after  the  suhseqvent  ads  by  which  the  joint  tenancy  was  severed^)  pr<h 

vided  the  wife  nod  not  defeated  the  estate  in  one  moiety^  and  the  husband  had  died 

firsts  and  then  the  wifCf  and  then  the  stranger,    (h)  Vide  3  L^n.  4.    (c)  Vide  Gos* 

sage  «,  Tayler,  supra,  38,    Frogmorton  «.  Wharrey,  supra,  65. 
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So  likewise  a  contingent  remainder  may  take  effect  in  some, 
and  not  in  all  the  pei'sons  to  whom  it  was  limited ;    g     ^  ^^ . 
according  as  some  may  come  in  esse  before  the  deter-    ^^J^       * 
mination  of  the  preceding  estate,  and  others  not.  As  if 
a  limitation  be  to  ^,  for  life,  remainder  to  the  right  heirs  of  J. 
C(Hnb.  467.  and  oiK. ;  here,  if  J.  happen  to  die  before  •/?.,  and  K,  to  survive  Ji.<, 
Bro.  Done  et  the  heirs  of  the  first  may  take,  but  those  of  the  latter,  it  seekns, 
Rem.  pi.  21.  will  be  for  ever  excluded  ;  for  the  heirs  of  J.  are  in  esse  at  the 
And  vide  Co.  determination  of  the  preceding  estate,  but  not  the  heirs  of  JK  who 
Litt.  9.  a.      is  (hen  living,  for  nemo  est  hssres  viventis. 
Co.  Litt.  And  it  seems,  the  heirs  of  J.  and  of  K.  will  take  as  tenants  in 

188.  a.  common  and  not  jointly,  on  account  of  the  estates  vesting  in 
5  Co.  Rep.    such  heirs  at  different  times.     It  may,  perhaps,  be  said,  this  reason 

8.  a.  does  not  apply,  if  both  J,  and  K,  be  dead  at  the  time  of  the  lioii- 
13  Co.  Rep.  tation.  Upon  which,  we  are  to  observe,  that  the  remainder  in 
^'^*  that  case  would  not  be  contingent,  but  vested  in  persons  in  esse 

and  ascertained.  This  doctrine  however  seems  confined  to  limi- 
tations at  common  law ;  and  not  to  extend  to  estates  raised  by 
way  of  use  or  by  devise. 

IV.  (d)  For  where  a  contingent  remainder  is  limited  to  the  use 
of  several,  who  do  not  all  become  capable  at  the  same  time:  not- 
withstanding it  vests  in  the  person  first  becoming  capable ;  yet 
[  313  ]       shall  it  devest  as  to  the  proportions  of  the  persons  afterwards 
becoming  capable,  before  the  determination  of  the  preceding 
estate :  and  they  may  take  jointly,  notwithstanding  the  different 
times  of  vesting. 
Comb.  487.       Thus,  where  a  conveyance  was  to  the  use  of  ^.  the  husband 
Matthews  v.  for  life,  remainder  to  the  use  of  B.  the  wife  for  life,  I'emainder  to 
Temple.        fhe  use  of  all  the  issues  female  of  their  two  bodies,  and  the  heirs 
^mdeEarl  q{  h^q  bodies  of  such  issues  female;  ^.  and  B.  had  issue  a  daugh- 
af  Sussex  V.  ^q^.  and  it  was  resolved,  that  the  remainder  in  tail  to  the  issues 
iTA^tMm  ^®°^*'®>  ^*^  ^^^  ^  attached  in  that  daughter,  as  not  to  be  devest- 
\lisc'^'  ®^  ^^'  *  moiety  on  the  birthx)f  another  daughter ;  for  such  a  limi- 
*    '    '    tation,  being  by  way  of  use,  springs  out  of  the  estate  according 
to  the  capacity  of  the  person  in  whom  it  is  to  vest.     And  Holt 
held,  that  the  daughters  were  joint  tenants  of  the  freehold  and 
Co.  Lit,         tenants  in  common  of  the  inheritance.     He  said,  that  the  case 
188.  a.  put  in  Coke  upon  Littleton  of  a  feoffment  to  the  use  of  the  feoffer 

for  life,  and  of  such  wife  as  he  should  afterwards  marry,  that  on 
their  subsequent  marriage  he  and  his  wife  were  joint  tenants, 
ruled  the  case  before  him ;  for  it  was  a  joint  claim  by  the  same 
conveyance,  which,  he  said,  made  joint  tenants,  and  not  the  time 
of  the  vesting ;  and  he  seemed  to  deny  the  case  cited  from  Co. 
Lit.' of  the  heir  of  J.  and  of  K.  taking^as  tenants  in  common 
above  noticed. 
Gates  d.  So,  where  one  devised  to  his  daughter,  and  her  children  on  her 

Hatterley      body  begotten,  or  to  be  begotten  by  her  then  husband,  and  their 

9.  Jackson,    heirs  for  ever ;  the  daughter  at  the  time  of  the  will  had  one  child, 

(d)  IV.  Where  a  contingent  remainder  is  limited  to  the  use  of  several,  who  do  not 
all  become  capable  at  the  same  time,  notwithstanding  it  vests  in  the  person  first  becom- 
ing capable,  yet  it  shall  devest  as  to  the  proportions  of  the  persons  afterwards  becom- 
ing capable,  before  the  determination  of  the  preceding  estate. 
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t^erryn. 
<  Qs-  3  Durnf.  & 


and  others  afterwards :  it  was  hetV 
dren  took  jointly  in  fee,  it  being  \ 
will,  she  had  a  child,  which  had  beeri\ 
«  Vern.  106. ;  that  Co.  Lit.  9.  was  exK 
8uis  and  their  heirs  was  a  joint  fee  V 
objection,  that  the  several  estates  migh 
times. 

4*0.  A,  takes  for  life  only.  \ 

This  vesting  of  a  remainder  in  the  first  perk 
so  as  to  devest  as  to  the  shares  of  others  afteVc 
esscy  to  participate  thereof,  is  not  confined  to  liA 
tenancy ;  it  equally  extends  to  tenants  in  common^ 
case  of  a  devise  to  the  testator's  niece  for  life,  remd^^ 
tees  to  preserve  contingent  remainders,  remainder  to  a.  ,^  ^very  [  314  ] 
of  her  children  by  her.  then  husband  and  their  heire  for  ever.  East,  484. 
equally  to  be  divided  between  or  among  them,  if  more  than  one, 
share  and  share  alike ;  if  but  one,  then  to  that  one,  his  or  her 
heirs  for  ever :  the  niece  had  no  child  at  the  testator's  death,  but 
afterwards  had  three  by  her  said  husband,  who  died  in  their 
parent's  life-time.  One  point  contended  for  was,  that  the  limita- 
tion to  the  children,  being  in  fee,  was  contingent  till  the  death  of 
the  mother ;  and  therefore  the  remainder  over  took  effect  on  her 
leaving  no  child  ;  but  it  was  held,  that  the  fee  vested  in  the  child 
first  born,  and  afterwards  opened  atid  let  in  those  born  at  subse- 
quent periods. 

So,  in  the  caso  above  cited,  of  a  settlement  to  the  use  of  wife  Doe  d. 
for  life,  remainder  to  the  use  of  the  husband  for  life,  remainder  to  Willis  v, 
the  use  of  all  and  every  their  child  or  children  equally,  if  more  Martin, 
than  one,  as  tenants  in  common,  &c.  subject  to  a  power  of  ap-  4  Durnf.  & 
pointment  in  the  parents ;  it  was  held,  that  the  remainder  vested  East,  39. 
in  the  children  on  their  respective  births,  (c)  Supra,  228. 

In  the  case  of  a  future  use  limited  to  two,  where  one  becomes       £  315  ] 
capable  before  the  other,  it  seems  they  will  take  jointly,  for  it  is  Bac.  Law 
laid  down,  that  if  I  make  a  feoffment  to  the  use  of  my  wife  that  Tracts,  351. 
shall  be,  and  my  first  begotten  son  for  their  lives,  and  I  after-  Vide  Co. 


(e)  An  inattention  to  the  doctrine  laid  down  in  the  cases  cited  by  Mr.  Fearoe  under 
this  head,  has  occasioned  an  inaccuracy  in  the  celebrated  opinion  of  Mr.  Booth,  print- 
ed at  the  end  of  Mr.  Hilliard's  edition  of  Sbeppard's  Touchstone,  which  in  other  respects 
is  entitled  to  the  highest  praise.  In  that  opinion,  Mr.  Booth  mentions  the  usual  liroita* 
tions  in  remainder  to  daughters  as  tenants  in  common  in  t^l ;  and  says,  that,  <*  on  the 
birth  of  one  daughter,  she  becomes  entitled  to  a  remainder  in  tail;"  and  he  then  seems 
to  assert,  that,  '^  on  the  birth  of  another  daughter,  her  remainder  in  tail  ceases,  and 
both  daughters  become  entitled  by  way  of  use  to  a  tenancy  in  common  in  tail."  Now 
it  is  clear  that,  on  the  birth  of  the  second  daughter,  the  estate  of  the  first  daughter  does 
not  cease;  but  that  one  moiety  remains  in  her,  and  the  other  shifts  to  the  second  daugh- 
ter ;  and  this  is  repeated  as  the  other  daughters  severally  come  into  existence.  But, 
that  the  remainder  of  the  eldest  daughter  does  not  cease,  is  manifest  from  this  circum- 
stance, that,  if  the  elder  daughter,  before  the  birth  of  any  other  daughter,  aliens  or 
charges  the  estate,  the  alienation  or  charge,  though  void  in  respect  to  the  shares  of  the 
other  daughters,  continues  good  in  respect  to  the  elder  daughter's  share. 


^ ^TRUCTION  OP 

'j  my  wife  will  take  the  whole  use ;  and  if  I  afler- 
fiave  a  son^  he  will  then  take  jointly  with  my  wife.(y*) 
!hd  here  it  may  be  observed,,  that  if  4here  be  no  particular 
^.  "estate  in  esse^  nor  any  present  right  of  entry  when  the  coatia- 
Jf^     gency  happens ;  although  the  particular  estate  be  afterwards  re- 
^^^,  83.    placed  and  restored,  yet  will  the  remainder  never  arise.     Only  it 
^^^.  Cole  V.    seems,  that  the  reversal  of  a  fine  by  act  of  parliament,  will  restore 
Levingston,  a  contingent  remainder  destroyed  by  that  fine,  though  a  reversal 
cited  in         for  error  will  not. 
lLd.Raym. 
314. 


[  316  ]  CHAPTER  THE  FIFTH. 

flow  CONTINGENT  REMAINDERS  ARE  DESTROYED  OR  PRB- 

y$NTED  TAKING' EFFECT. 

I.  (q)  It  hs^  Veep  already  shown,  that  a  legal  remainder  must 
vest  either  Muring  the  existence  of  the  particular  estate,  {in  esse 
or  ii;i.ngnt.pf  entry)  or  at  the  very  instant  of  its  de- 
Vide  2  Roll.  te;rminatiop,  otherwise  it  will  never-  take  effect  at  all.    See§  766. 
Abr.  418.      Consequently,  every  such  determination  of  the  pre- 
pl.  1,  2.        peeling  estate  before  the  contingency  happens,  as  leaves  no  right 


/(f)lMudi  of  the  Uaming  on  this  subject  was  produced  and  discussed  in    See  §704, 
ih^  recent  castofMogg  v.  Sfogg,  1  Meriv.  654. — Mr,  Preston  in  his  Trea*    705. 
Use  on  Conveyqndng^  volume  3,  p.  555,  states  the  result  to  be  that  '*  under 
the  learning  of  uses  and  ^executory  devises,  a  gift  to  a  class  of  persons  may  give  a  tille^ 
first  to  one  person^  and  afterwards  open  and  admit  of  a  participation  by  ot)iers.  But  at 
tie  common  law,  and  under  the  learning  of  remainder^,  a  gift  to  a  class  of  persons  udll 
not  admit  to  a  partidpaiion,  any  who  are  born  afl€t  the  determination  of  the  ^particular 
estate^  though  such  ajter-bom  persons  might  take  under  a  gift  operating  by  executory 
devise^  or  springing  or  shifting  use.**  Mr.  Preston  adds, — **  ^y  this  distinction,  differ' 
tnt  parts  of  the  certificate  in  Mogg  v.  Mogg,  are  reconciled^  the  same  words  ofdescrip^ 
tion  having,  under  different  circumstances^  conferred  a  title  on  a  different  number  of 
the  grand-children  of  the  testator** 

MS  the  subject  tf  springing  or  shifting  uses  has  been  alluded  to  in  the  present  note^ 
it  may  not  be  improper  to  m>serve  xn  this  place,  that  since  the  foregoing  sheets  werU 
to  press,  the  public  have  been  favoured  by  Mr.  Sanders  with  a  publication,  respecting 
the  question  discussed  by  Mr,  Feame,  {ante,  p.  276,]  viz.  whether  shifting  or  secon- 
dary uses  are  good  in  surrenders  of  copyhold  estates.  In  page  6  of  the  publicaiUm^ 
Mr,  Sanders  remarks,  that,  **  the  object  of  his  observations  is  to  show,  that  the  use^ 
limited  on  an  immediate  surrender,  has  no  resemblance  to  a  feoffment  at  the  common 
law  before  the  introduction  of  uses;  but  that  it  closely  corresponds  with  the  use,  in 
its  fiduciary  state,  on  a  feoffment  f*-  Mr^  Sanders  introduces  the  subject  by  observ 
ing^  ihatf  **Jt  has  been  iat3y  doubted  whether,  by  the  means  of  secondary  or  spring- 
ing uses,  arising  either  by  original  limitation,  or  by  the  exercise  of  powers,  uses^ 
limited  on  the  surrender  of  copyhold  property,  are  susceptible  of  moaifications  simi- 
lar to  uses  arising  out  of  the  seisin  of  feoffees,  releasees,  or  other  grantees,  acquiring 
an  estate  ^freehold  under  a  conveyance  purely  derived  from  the  common  law,** 

(a)  I.  Every  such  determination  of  the  preening  estate  before  the  contingency  hap« 
pens,  as  leaves  no  right  of  entry,  must  effectually  destroy,  such  contingent  remainder. 


^ 
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of  entry,  tnu^  effectually  destroy  such  contingent  remainder.  I 
shall  first  instance  some  cases  wherein  the  determination  of  the 
preceding  estate  ariseth  by  the  feoffment,  forfeiture,  surrender,  or 
other  act  of  the  particular  tenant;  and  afterwards  consider  those 
cases  wherein  the  preceding  estate  is  merged  by  descent  of  the 
inheritance  on  the  particular  tenant ;  for  where  the  inheritance 
comes  by  descent  on  the  particular  estate,  we  shall  find  some 
exceptions  to  the  generality  of  the  preceding  conclusion. 

II.  (b)  In  the  case  of  a  gift  in  tail  to  ^.  C.  the  re-       [  317  ] 
See  §  770.     mainder  to  the  right  heirs  of  J..  S.  the  donee  made  a  1  Co.  Rep. 

feoffment  in  fee,  and  afterwards  J.  S.  died.    It  was  137.  b. 
held,  his  heir  should  not  have  the  land,  for  the  estate  was  by  the 
feoffment  of  tenant  in  tail  devested  or  discontinued ;  and  there 
was  not  any  particular  estate,  in  esse  or  in  right,  to  support  the  And  vide 
remainder;  for  by  the  feoffment  of  tenant  in  tail,  his  right  was  Powle  «• 
gone ;  but  if  he  had  been  disseised  and  died,  that  would  not  have  Veere. 
tolled  the  remainder ;  for  then  a  right  of  the  particular  estate  Moor,  564. 
would  have  remained  to  support  the  right  of  the  remainder. 

And  so  where  lands  were  devised  to  t^.  for  Ufe,  and  after  to  the  1  Rep.  66. 
next  heir  male  ofjl.  and  the  heirs  male  of  the  body  of  such  next  Archer's 
heir  male ;  ^.  having  issue  a  son,  made  a  feoffment  to  B.  upon  case.   Vide 
whom  the  son  entered ;  and  it  was  adjudged  that  this  was  a  con-  supra,  150. 
tingent  remainder  to  the  son  of  .tf.  and  therefore  was  destroyed  ^  con/tn- 
by  the  feoffment  of  Jl.  who  was  but  tenant  for  life ;  for  that  every  ^^^  remain- 
remainder  must  vest  either  during  the  particular  estate,  or  eo  in-  ^^  ^'^^hu 
stanii  that  the  particular  estate  determines:  in  this  case  the  par-  ^^^^^^^ 
tioular  estate  was  determined  by  the  feoffment  of  Ji.  and  since  •J^J^^'"*' 
the  remainder  could  not  then  vest,  for  nemo  est  hseres  viveniis,  ^gl^^^i  „, 
it  could  never  afterwards  arise.  Davy  iBos, 

4*  P.  21 5«  Doe  d.  Planner  v.  Scudamore^  i  Bos.  4*  P.  289.  2  Lev.  39.  2  Saund. 
880.  Purefoy  e.  Rogers,  cited  in  4  Mod.  284.     And  vide  infra,  353,  386. 

See  §777.  So  where  feme  covert  was  tenant  for  life,  with  re- 
778.  mainder  to  her  first  son ;  and  before  the  birth  of  any 

son,  the  reversion  in  fee  was  conveyed  to  the  hus- 
band and  wife  by  fine;  a  son  was  afterwards  bom,  the  feme 
died;  and  the  court  held,  that  although,  if  the  feme  had  survived 
her  husband,  she  might  have  waived  and  avoided  the  estate  taken 
by  the  fine ;  yet  the  contingent  remainder  to  the  son  was  utterly 
destroyed,  he  not  being  in  esse  when  the  particular  estate  deter- 
mined ;  that  the  baron  and  feme  took  by  entireties,  and  so  the 
estate  for  life  of  the  wife  was  merged  before  the  contingency 
happened;  and  that  the  possibility  which  the  wife  had  of  waiv-       [  318  ] 
ing  the  inheritance  given  by  the  fine,  and  thereby  reviving  the  Vide  supra, 
particular  estate  for  life,  would  not  preserve  it    For  that  if  the  p.  269. 
particular  estates  which  support  contingent  remainders,  are  not 
in  esse  when  the  contingency  happens,  the  contingent  estates  can 
never  arise,  whether  it  happens  by  surrender,  merger,  or  any 
other  way. 


(b)  II.  Instances,  where  the  determination  of  the  preceding  estate  arii^  by  the 
feoffment,  forfeiture,  surrender,  or  other  act  of  the  particuhur  tenant. 
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Thompson  So  where  there  was  tenant  for  life,  with  remainder  to  his  first 
V.  Leach,  and  other  sons  successively  in  tail,  remainder  to  B.  in  tail ;  tenant 
2  Vent.  198,  for  life  before  the  birth  of  any  son,  surrendered  to  A;  a  son  was 
2  Salk.  427.  afterwards  bom,  and  the  court  held,  that  the  surrender,  if  good, 
^^^  P^®'  would  have  barred  the  contingent  remainder:  but  the  surrender 
\}w'  o  t| 'j'  wasadjudged  void,  because  it  afterwards  appeared,  that  the  sur- 
296  301  ^^'^^^^  ^^^  ^^^  compos  at  the  time  of  the  surrender. 
CarA.  211.  435.  Sho.  Cas.  Pari.  150. 

Jenk.  Cent.  Jenkinis,  I  observe,  states  a  case,  and  says,  if  •/!?.  makes  a  lease 
248.  pi.  38.  for  life  to  JB,  remainder  to  the  right  heirs  of  the  body  of  J.  /).,  if 
B,  in  the  li£e-tbne  of  J.  B.  surrenders  to  w?.,  yet  the  lease,  not- 
withstanding the  surrender,  supports  the  contingent  remainder  to 
the  heirs  of  the  body  of  J.  D.  He  refers  to  the  pleadings  in 
Archer^s  case,  1  Rep.  63.  and  to  1  Rep.  113.  for  this  point :  but  I 
can  discover  nothing  in  either  of  those  places  respecting  it :  it  is 
said,  indeed,  1  Rep.  130-1,  that  if  a  lease  be  made  for  life,  remain* 
der  to  the  right  Heirs  o(  J.  S.  if  lessee  for  life  maketh  a  feofiinent 
or  dieth  during  the  life  of  /.  S.  the  remainder  to  the  right  heirs 
of  J.  S.  is  destroyed :  but  this  does  not  seem  to  go  at  all  to  the 
point. 

Jenkins's  statement  of  the  above  case  seems  to  suppose  the 
right  to  the  lease  to  continXie  after  the  surrender;  as  I  collect 
from  his  immediate  reference  to  the  case  of  a  right  of  a  remain- 
der for  life,  after  a  feoffment  by  tenant  for  life,  supporting  an 
ulterior  contingent  remainder. — But  to  account  for  such  a  contin- 
uance of  the  right  of  the  lease,  we  must  either  suppose  the  sur- 
render void,  as  -to  any  merger  of  the  estate  for  life  in  the  inherit- 
ance; because  the  immediate  inheritance  expectant  on  the  estate 
'.  for  life,  which  was  limited  in  contingency  to  the  right  heirs  of 

aRQ  J^*'  •'•  '^'  ^^^  "^'  ^^  *^'  ^^^  lessor  to  whom  the  surrender  was  made, 
859,  360,      jjyj  j.^  nubibus,  according  to  the  doctrine  hereafter  noticed  j  or 

r  ^^q  1  ®^^®  ^^^^  ^^^  ^^^^  estate,  if  merged,  as  between  the  parties,  still  had 
V*d  PI  d  ^  continuance  as  to  the  interests  of  strangers,  sufficient  to  support 
198^b  ^^  '  ^^  contingent  remainder.  The  first  6f  those  suppositions  is,  I 
Infra  359  think,' open  to  objection;  and  the  latter  is  directly  opposed  by  the 
And  vide  '    *^^®  ^^  Thompson  v.  Leach,  in  which  it  appears  that  the  surren- 

1  Co.  Rep.  ^^^9  if  valid,  would  have  destroyed  the  intermediate,  contingent 
67.  a.  remainder. 

Vide  infra  -^^^  ^^^^  ^  ^'^^^  '*®f®^>  ^^^  further  instances,  to  the  cases  of 
854.356.'  Carter  v.  Barnardislon,  Lodington  v.  Rime,  Doe  v.  Holmes, 
374!       *      ^"^  several  other  cases   cited  in  a  subsequent   part  of  this 

essay. 

Iir.(c)  We  are  to  remember,  however,  that  the  sur-    See  §  787. 

render  of  a  copyhold  will  not  destroy  a  contingent 
Pausey  v,      remainder ;  as  where  •^.  seized  of  a  copyhold  in  fee.    See  §  788. 
Lowdall.       surrendered  it  to  the  use  of  his  will,  and  afterwards 

2  Roll.  Abr.  devised  it  to  B.  for  life,  the  remainder  to  his  heirs  of  his  body  be- 


Tl 


[c)  III.  The  surrender  of  a  copyhold  will  not  destroy  a  contingent  remainder, 
he  doctrine  expressed  by  Mr.  Feame  in  this  and  the  following  articles,  is  discussed 
at  length  by  Mr.  Watkins,  in  his  Treatise  on  Ck)pyholds,  1  Vol.  192,  1st  ed. 
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gotten,  B.  was  admitted,  and  surrendered  it  to  the  lord  of  the  794.  pi.  6. 
manor,  to  the  use  of  the  lord  to  do  his  will  with  it.^  B.  died ;  the  Style,  249. 
question  was/ Whether,  admitting  the  limitation  to  the  heirs,  &c.  273. 
to  operate  as  a  remHinder,  such  remainder  was  destroyed  by  the  Supra,  62. 
surrender  of  J8.?  It  was  adjudged  that  the  remainder  was  not  de- 
stroyed, because  the  legal  freehold  was  in  the  lord  during  the  life 
of  B.;  so  that  even  a  vested  remainder-man  could  not  have  But  copy- 
entered  during  ^.'s  life ;  but  it  was  afterwards  adjudged,  that  holds  may, 
the  limitation  gave  a  fee  simple  conditional  to  B.  (copyholds  not  be  iotailed 
being  within  the  statute  ck  donis)  and  therefore  iheiormer  judg-  by  custom. 
ment  was  revered  on  this  new  point.    So  in  the  above  cited  case  Vide  Co.  Lit. 
of  Lane  v.  Pannel,  it  is  observable,  that  the  surrender  by  the  ^9* 
baron  to  B.  in  fee  did  not  destroy  the  contingent  remainder ;  for  ^}^^*  '^®°* 
the  legal  freehold  being  in  the  lord,  the  surrender  'of  the  baron  ^^^'  ®^  ®^* 

passed  no  more  than  he  lawfully  might.  V*"®  ®"" 

.  pni,  p.  810. 

The  ordinary  fee  of  copyhold  land  (as  of  cuitomary  freehold)  %$  in  the  lord;  and  the 

copyholder  has  only  a  subordinate  fee  sample  estate;  as  trustees  hate  the  legal  estate^ 

and  cestui  que  trust  has  only  an  equitable  estate.  Roe  d.  Clemett  v.  Briggs,  10  East^ 

406-13.    As  to  customary  freeholds  J  tide  Blacks.  Law  TractSy  199  to  240.    Doe  d, 

Reay  v.  Huntingtonj  4  East,  271-6.  287-8-9.    Burrell  v.  Dodd,  3  Bos.  ^  P.  878.8o! 

Doe  d.  Cook  etUx.  v.  Danvers^  7  East,  299.    Brown  v.  Rawlinsy  ibid.  409.    An4 

vide  supra,  804. 

Again,  where  copyhold  lapds  were  devised  to  Jl.  for  life,       [  320  ] 
remainder  to  his  first  and  other  sons  in  tail,  &c.  remainder  to  B.  Mildmay  v. 
in  lee,  Jl.  before  he  had  any  sons  born,  bought  the  reversion  of  Hutigerford. 
B.  and  had  it  surrendered  to  his  (•^.'s)  own  use,  thinking  by  that  2  Vera.  243. 
means  to  merge  his  estate  for  life,  and  so  destroy  the  contingent  Contingent 
remainder  to  his  first  son.    But,  however,  it  was  agreed  that  this  remainders 
surrender  of  the  reversion  would  not  bar  the  son ;  because  the  •*•  copyhold 
freehold  and  inheritance  were  in  the  lord}  for  there  is  not  the  like  ^^^^^o^mary 
inconvenience  as  in  freehold  estates  at  common  law,  in  respect  of  ^^  ^^^  ^*" 
contingent  remainders,  where  there  is  nobod7  against  whom  to  *^^*^  *? 
bring  the  »r«ci>e.  enfran^xse^ 

Clemett  9.  Briggs,  16  Ea^,  406.     TAu  case  relates  to  a  customary  burgage  house 
toithin  a  manor. 

See §786-        IV.  (rf)  Here  we  may  attend. to  the  observation  Glib.  Ten. 
788.  of  Gilbert,  respecting  the  destruction  of  contingent  249.^ 

remainders  in  copyhold;  who,  after  noticing  that  it 
bad  been  made  a  question,  whether  by  the  destruction  of  the 

Particular  estate,  the  remainder  that  was  in  contingency  (in  copy- 
olds)  should  be  destroyed :  says^  as  to  this  point,  we  ought  to 
distinguish ;  for  it  seems,  some  are  and  some  are  not.  As  if  an 
estate  be  given  to  a  copyholder  for  life,  remainder  to  the  right 
heirs  of  .71  S,\  if  the  tenant  for  life  die,  living  J.  S.y  there  it  seems 
clear,  that  the  remainder  is  destroyed;  for  it  cannot  take  effect  as 
by  the  limitation  it  oiight ;  but  that  if  tenant  for  life,  in  that  case, 
had  committed  a  forfeiture,  or  made  a  surrender,  and  afterwards 

(d)  IV.  But  if  copyhold  laod  be  surrendered  to  the  use  of  a  person  during  his  life, 
remainder  in  contingency,  and  the  tenant  for  life  die  before  the  contingency  happens, 
the  remainder  fails. 

29 
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J.  S.  had  died  in  bis  life-time,  it  seemed  to  be  very  clear,  that  his 

right  heir  might  take;  for  his  remainder  was  not  to  take  effect 

after  the  determination  of  the  interest  of  tenant  for  life,  but  after 

.^  n  11   A  u    his  death ;  and  when  that  happened  he  was  able  to  take. 
2  Roll.  Abr.      yt *L i ji^-^: ^.i^L^ *-.  ^i ^^  ♦u-*  « 


2  Co  Rep  ^™^^  '^  established  as  well  by  that  case  as  tne  rest  mat  i  nave 
107.  a.  1  ^^^  ^^  ^^"^  subject.  And  as  to  the  remainder  in  copyholds, after 
Saund.  151.  ^^  estate  for  life,  not  commencing  on  the  determination  of  that 
[  321  ]       estate,  viflfe  the  references  in  the  margin. 

2  Freem.  ^'  (^)  So  likewise  it  appears,  that  ceatui  que  truat  See§  783- 
213.  Pen'hey  f^^"^  life  cannot,  by  feoffment,  or  other  conveyance, 

V.  Hurrell.  commit  a  forfeiture  or  destroy  a  contingent  remainder.  For 
though  when  the  trust  of  an  estate  is  limited  to  a  man  and  the 
heirs  of  his  body,  with  remainder  over,  if  such  tenant  ia  tail  of  a 
trust  suffer  a  recovery,  the  remainders  will  be  barred ;  yet  where 
Jlenant  for  life  of  a  trust  conveys  in  fee  by  feoffment  or  any  other 

And  vide      conveyance,  it  is  no  forfeiture  of  his  estate,  neither  will  it  destroy  a 

3  Atk.  729.  contingent  remainder  depending  on  it ;  because  whatever  con- 

veyance he  makes,  as  he  has  not  the  legal  estate  in  him,  it  passes 

only  what  he  can  lawfully  grant,  (t.  e.  his  trust  estate  for  life,^ 

and  a  right  of  entry  resides  in -the  trustees  in  whom  the  legal 

estate  is  vested.    But  the  reason  why  a  recovery  suffered  by 

ATAa  H/^t  1     ^^"^31"^*  i^  ^^il  of  *  ^rust  will  bar  the  remainders,  is,  because  he  is 

Air  ^     master  of  the  estate,  and  may  call  in  the  tegal  estate  when  he 

1  B    w]?^°'  pletfeeth,  and  have  it  conveyed  to  the  trust.    But  the  court  of 

Ch«mc  Cas    Chancery  will  never  execute  the  estate  in  law  to  tenant  for  life  of 

PJ2      *       '  al  trust,  to  enable  him  to  destroy  the  contingent  remainders. (:r) 

(x)  In  the  eate  of  Marquis  Cholmondeley  v.  Lord  Clifiton^  SL  Meriv.  171-360,  Sir 
William  Grants  M.  R,  after  obaerving^  thai  Lord  Hardwicke  somewhere  says,  thai 
a  cestui  que  trust  may  disseise  his  trustee^  and  gain  the  legal  estqie,  adds^  that  doubt' 
less  the  legal  estate  may  be  gained  by  disseinn.  His  Honour  farther  observes^  thai 
the  cestui  que  trust  may  have  a  substantive  independent  possession^  but  that  a  mart' 
gagor  never  dan  disseise  his  mortgagee^  because  his  possession  is  not  properly  his'otony 
but  that  of  the  mortgagee.  On  the  mbfeet  of  disseisin^  tfide  Mr.  Butler* s  n.  1  Co*  lAtt. 
330.  b.  and  Mr.  Sander^s  Essay  on  Uses  and  Trusts^  vol.  2,  p.  18, 19,  and  21.  Sc{ 
ed.(p.2l.2ded.) 

VI.  (/)  And  here  we  may  remark,  that  if  there  be    See  §  775. 
tenant  for  life  with  contingent  remainder  thereon 

(e)  y.  Cestui  que  trust  for  life,  cannot  by  feoffment,  or  other  conveyance,  destroy 
a  contingent  remainder. 

Mr.  Feam^  lays  down  the  position  generally,  without  expressing  whether  there  be 
any  difference  between  those  cases,  where  the  legal  estate  and  the  trust  are  created  by  the 
same  deed,  and  those  where  the  legal  estate  is  created  by  one  deed  and  the  trust  by 
another  and  independent  deed ;  as  where  an  estate  is  conveyed  to  a  mortgagee  in  fee 
simple,  and  a  subsequent  settlement  is  made  of  it,  which  of  coarse  operates  only  on  the 
equitable  estate :  no  case  on  thai  point  has  yet  be^i  decided  ;  but,  upon  principle,  it 
seems  clear,  that  in  such  a  case  the  outstanding  freehold  will  prevent  the  destruction 
of  the  contingent  remainder  by  the  equitable  tenant  for  life. 

if )  ^^'  "  there  be  a  tenant  for  life,  with  a  contingent  remainder  thereupon  de- 
pending, a  bargain  and  sale  or  lease  and  release  by  him  will  not  destroy  the  contingent 
remainder. 
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depending,  it  seems  a  bargain  and  sale  by  him  in  fee,  does  not 
destroy  the  contingent  remainder  \  for  it  is  the  nature  of  a  bargain 
and  sale  to  pass  no  more  than  a  man  lawfully  may  pass ;  there-  Vide  Oilb. 
fore  in  the  case  now  put,  nothing  more  passes  than  the  estate  for  Law  of  Uses 
life  of  the  bargainor ;  so  that  the  same  estate  continues  in  the  and  Trusts, 
bargainee, -and  is  not  destroyed  or  determined.  ^^^* 

Smith  d.  Richards  v,  Cljjfford^  1  t>um.  Sf  East^  738. 

The  same  reasoning  seems  equally  applicable  to  a  conveyance  Vide  Co.  Lit. 
by  lease  and  release ;  that  being  likewise  an  innocent  conveyance,  S28.  a.  Gilb. 
disturbing  no  estate,- but  passing  only  what  the  releasor  lawfully  Rep.  286. 
nwy  pass.  For  as  to  the  operation  of  the  lease  and  release  by  the 
trustees  in  the  case  of  Mansell  v.  Mansell  hereafter  cited,>it  did  not  Infra,  p.  327. 
depend  upon  the  nature  of  tbe  conveyance,  but  upon  the  estate 
of  the  trustees,  being  thereby  conveyed  to,  and  becoming  nierged 

and  extinguished  in,  the  reversion  and  inheritance. 
See  §776.        VIL  (g)  It  is  also  to  be  observed,  that  there  are       [  323  ] 

some  acts  by  tenant  for  life,  which  though  they 
amount  to  a  forfeiture  of  his  estate,  so  as  to  give  a  vested  remain- 
der-man title  to  enter  if  he  pleaseth  ^  yet  as  they  discontinue, 
devest,  or  disturb  no  remainder  or  subsequent  estate,  nor  make 
any  alteration  in  or  merger  of  the  particular  estate,  do  not  there- 
fore, as  it  seems,  destroy  or  affect  a  contingent  remainder ;  unless 
advantage  is  taken  of  the  forfeiture  by  any  subsequent  vested 
remainder-man. 

Thus  if  tenant  for  life  accepts  a  fine  come  eeo,  &c.  from  t  Co.  Lit.  252. 
stranger,  it  is  undoubtedly  a  forfeiture,  so  as  to  entitle  a  remainder- 
man to  enter,  for  he  hereby  affirms  on  record  the  reversion  to  be 

■  mil  .      ■  ■  I    ■     .  I  I  ,i  a  M  — ^1— » 

See  §  777,  But  this  must  be  understood  with  some  exceptions.    If  the  bargain 

778.  and  sale,  and  lease  and  release,  be  made  to  the  person-  who  has  the  im- 

mediate vested  reversion  or  lehMiinder,  or  if  the  tenant  for  life  and  imme- 
diate remainder-man  or  reversioDer  join  in  the  conveyance,  or  the  tenant  for  life  who 
makes  the  convejranoe  has  the  remainder  or  reversion,  the  bargain  and  sale  or  lease 
and  release  will  destroy  the  remainder. 

For,  in  eaeh  of  these  cases,  the  conveyance  operates  as  an  union  or  consolidation  of 
the  two  estates^  and  the  contingent  remainder  is  necessarily  destroyed  by  the  determi- 
tion  of  the  particular  estate  on  which  it.depends. 

Thus,  if  A»  be  tenant  for  life,  remainder  to  his  sons  successively  in  tail  male,  re- 
mainder to  B.  in  fee,  and^  before  the  birth  of  a  son,  A.  conveys  to  B.  in  fee,  or  A.  and 
jB.  join  in  a  conveyance  to  C.  in  fee,  by  bargain  and  sale  or  lease  and  release,  thecon- 
tinffent  remainders  to  tbe  sons  are  destroyed. 

In  tbe  same  manner,  if  tbe  estate  were  limited  to  A.  for  life  either  in  possession  or 
remainder,  with  remainder  to  his  sons  in  tail,  with  the  remainder  or  reversion  to  A.  in 
fee,  if  before  the  birth  of  a  8on,\4.  executes  a  conveyance  by  lease  and  release,  or 
bargain  and  sale  enrolled,  his  estate  for  life,  and  remainder  or  reversion  in  fee,  become 
consolidated,  and  the  contingent  remainder  is  destroyed. 

But  these  observations  apply  to  those  cases  only  where  the  estates  are  legal. 

(g)  VII.  Some  acts  by  tenant  for  life,  though  they  amount  to  a  forfeiture  of  his 
estate,  so  as  to  give  a  remainder-roan  title  to  enter,  yet  as  they  discontinue,  devest,  or 
disturb  no  remainder  or  subsequent  estate,  nor  make  any  alteration  id,  or  merger  of 
the  particular  estate,  do  not  destroy  or  afiect  a  contingent  remainder,  unless  advantage 
is  taken  of  the  forfeiture  by  any  subsequent  vested  remainder-man. 
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in  a  stranger ;  and  3ret  it  does  not  displace  opdevest^he  remainder 
Vide  9  Rep.  or  reversion.  Therefore,  where  A.  was  tenant  for  life,  remainder 
106.  b.  to  his  first  son  in  tail,  &c.  remainder  to  B,  for  life,  remainder  to 
his  first  son  in  tail,  &c;  A.  having  a  son,  accepted  a  fine  from  J9. 
iVentr.lSS.  and  then  made  a  feoffment  in  fee ;  then  B,  had  issue  a  son ;  and 
Lloyd  r.  it  ;i;ras  resolved,  that  the  acceptance  of  the  fine  displaced  nothing; 
Brooking,  ^nd  though  .tf.'s  feoffment  displaced  all  the  estates,  yet  the  right 
of  entry  in  the  son  of  A,  supported  the  contingent  remainders. 

But  a  contingent  remainder  may  be  destroyed  by  an  act, 
which,  though  it  does  not  discontinue  or  devest  any  remainder  or 
subsequent  vested  estate,  ^et  extinguishes  the  particular  estate  on 
which  the  contingent  remainder  depends.    This  we  have  already 
seen  in  the  instance  of  a  surrender  to  the  next  in  vested  retnain- 
2  Saund.       der.    And  so  if  A.  be  tenant  for  life,  remainder  to  fais  first  and 
386.  8  Keb.  other  sons  in  tail,  remainder  to  B,  in  fee ;  and  A.  and  B.  join  in  a 
12.  fine  to  a  third  pers<$n,  this  is  no  discontinuance  or  devesting  of 

any  estate,  because  each  gives  only  his  own.  Yet  it  is  held, 
[  324  ]  the  intermediate  contingent  remainders  are  destroyed  by  the 
union  of  the  particular  estate  with  the  remainder  in  the  grantee; 
after  which  no  distinct  particular  estate  exists  to  support  the  con- 
Supra,  817.  tingent  remainder.  And  vidt  Purefoy  v.  Rogers,  Mansell  v. 
Infra,  327.  Mansell,  and  other  cases  of  the  union  of  the  particular  estate  with 
262.  et  seq.  the  inheritance. 

1  Co.  Rep.  VIII.  (A)  Whether  a  contingent  remainder  is  created  by  a  con* 
188.  a.         veyance  at  common  law,  or  limited  by  way,  of  use,  the  same  rule 

holds  in  regard  to  its  ccg;>acity  of  being  destroyed. ' 
Chudletgh's       As  where  A,y  having  issue  B.  and  C.  and  other  sons,  made  a 
case,  1  Co.    feoffment  to  the  use  of  feoffees  and  their  helra  during  the  life  of 
Rep.  120.     A,  remainder  to  the  use  of  the  first  and  other  sons  of  B.  succes- 
sively in  tail,  remainder  to  the  use  of  C.  in  tail  male,  remainder 
to  t/^.'s  other  sons  in  tail,  remainder  to  his  own  right  heirs ;  A. 
died,  the  feoffees  enfeoffed  B,  in  fee  without  consideration,  and 
^with  notice  of  the  .said  uses;  afterwards  B,  had  a  son;  and  the 
question  was,  whether  the  contingent  remainder  to  him  was 
barred  by  the  feoffment?    And  it  was  adjudged,  upon  solemn 
argument  in  the  Exchequer  Chamber,  that  there  being  no  son  of 
A  to  take  when  the  particular  estate  determined  by  the  feoffment 
(which  was  a  forfeiture)  the  son  could  never  after  take  ;  for  that 
Cro.  Jac.       a  remainder  in  use  ought  to  vest  during  the  particular  estate,  or 
168.  Beirs   £^t  least  to  instanii  it  determines,  as  well  as  a  remainder  at  corn- 
case  cited,     mon  law.     So  if  one  make  a  •feoff'ment  in  fee,  or  covenant  to 
And  vide      stand  seised,  tothe  use  of  himself  for  life,  and  afterwards  to  the 
Smith  tj.  Be-  u^g  ^f  jji^  first  son  in  tail  male ;  and  before  the  birth  of  any  son, 
pr'  «?n      ^^^^  *  feoffment  in  fee,  such  feoffment  will  destroy  the  contin- 
!^  p^i I  8®^*  remainder  to  the  son. 

S  ^  M  *'  '^'^^  reason  why  the  feoffment  in  Chudleigh's  case,  though  with- 
sJS  S  C^'*  out  consideration,  and  with  notice,  destroyed  the  contingent  re- 
Faran  ah-    w^^^'^^®''?  vi^s,  because  at  law,  privity  of  estate  as  well  as  notice, 

{h)  VIII.  Wh^her  a  contingent  remainder  is  created  by  a  conveyance  at  common 
law,  or  limited  by  way  of  use,  the  same  rule  hdds  in  respect  to  its  capacity  of  being 
destroyed. 
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was  requisite  to  the  standing  seised  to  a  use :  that  is,  it  was  neces-  Miraci  of  a 
sary  that  the  person  standing  seised  to  a  use^  should  have  come  trantlatian 
in,  of  or  at  least  under  the  same  estate  or  seisin,  out  of  which  the  pf  Andtr* 
use  was  limited  to  arise.    Now  in  Chudleigh's  case,  the  feoffees  *on'*  import 
were  seised  only  of  an  estate  for  the  life  of  the  first  son;  whereas  S^.^**^* 
their  feoffee,  by  force  of  the  feoffment,  came  in  of  a  greater  estate;  ^^j; '  ^'"'f* 
viz.  a  tortious  fee  simple  acquired  by  disseisin ;  which  was  nei-  ^    ^p  f^  ' 
ther  the  same  estate  nor  yet  an  estate -carved  out  of  it;  consequent-  f^  «  of  Uses 
ly  there  wanted  that  privity  which  at  law  was  requisite  to  subject  5L.''52i*' 
him  to  the  original  uses:  therefore  such  contingent  use  failed.     ^    sdek  and 

It  appears,  that  before  the  statute  of  uses,  if  the  feoffees  had  j^^^  ^^^_ 
aliened,  without  consideration,  or  with  notice,  the  lands  would  j^'^  ^^  ^ 
have  been  subject  to  the  old  uses;  but  that  was,  because  thcp,  2d6.i^. 
feoffees  themselves,  before  that  statute,  stood  seised  of  the  legal  See  also  1 
fee  simple;  and  of  course  their  alienee  came  in,  either  of  the  same  Rep.  122,  A. 
estate,  or  of  an  estate  derived  out  of  that.     But  since  the  statute  ^^And  al- 
ii is  otherwise;  for  now  the  feoffees  are  seised  of  no  greater  estate  though  that 
than  what  is  actually  limited  in  use  to  them,  the  seisin  being  execu-  in  onr  caee^ 
ted  to  the  uses  by  the  statute :  from  whence  it  follows,  that  when  ^-  <'^nd  1 
such  feoffees  do  not  take  the  use  in  fee,  if  they  make  a  feoffment,  -ft^p.  122»  h. 
their  feoffees  come  in  neither  of  nor  under  the  estate  which  they  "^^  *f^^^ 
were  seised  of,  but  of  a  new  estate  acquired  by^  disseisin.    But  *!f^  *"  ^^ 
though  this  appears  to  be.the  strict  legal  doctrine,  ip  the  case  of  ^„^J^* 
feofifee^  or  grantees  to  uses,  yet  the  interposition  of  a  court  of  y^',  a^' 
equity  ^ill  make  a  material  difference,  where  there  are  estates  pji^", 
limited  in  trust  to  support  contingent  remainders,  according  to  3^  Rad 
the  modern  practice. — ^For  we  are  to  observe,  that  the  legal  sub-  g ^  |^'    ^- 
jection  of  contingent  remainders  to  the  power  of  the  tenant  of  qjii,^  ^a^  ^f 
the  preceding  particular  estate  of  freehold,  on  whdch  they  depend,  \jg^  7^9^ 
has  Qocaaioned  the  resort  to^  what  are  styled,  estates,  to  preserve  Bro.  Feoff, 
contingent  remainders.  al.  us.  pi.  50, 

Bac.  Law  Tracts,  812. 

IX.  (1)  The  estates  I  ain  speaking  of,  are  limitations  of  the       [  326  1 
use  or  legal  estate,  from  and  after  the  determination  of  the  estate  That  it  need 
of  tenant  for  life,  by  forfeiture  or  otherwise  in  his  life-time,  to  not  be  con- 
some  trustees,  &c.  during  his  life  in  trust  to  preserve  the  contin-  fioedtoiifeof 
gent  remainders  expectant  on  his  decease,  from  being  des(troyed,  tenant  for  life 
to  which  they  would  otherwise  be  liable,  from  bis  surrender, ibr-  of  the  land, 
feiture,  or  tortious  alienation.    Subject  to  that  trust,  the  trustees  ^^^^  ^  -^^k- 
are  to  hold  in  trust  for  the  tenant  for  life  and  his  assigns.    The  ^?^-    ^^ 
introduction  of  this  practice  is  ascribed  to  some  of  our  great  law-  •^^^  note  in 
yers,  during  the  time  of  the  civil  wars ;  in  order  to  secure,  in  ^^vm  q 
family  settlements,  the  provisions  intended  for  the  issue  of  the  I,    up 
marriage,  against  being  defeated  by  the  parents,  the  tenants  for  fi^^o   B  T* 
life.     And  at  this  day,  such  precaution  is  constantly  used  in  set-  ^a  estate  to 
tlements  and  conveyances  on  marriage,  or  by  will  or  otherwise,  g^rancers 
where  there  are  any  contingent  remainders,  that  call  for  such  a  f^j  ^^  p^y. 
protection.     The  legal  estate,  thus  limited  to  the  trustees  during  p^ge  under  a 
■    '■■■■■-  11.         -  ■        ■      .        -  ■  ■  ^ 

(t)  IX.  The  legal  subjection  of  contingent  remainders  to  the  power  of  the  preceding 
tenant  of  the  frtehold  has  introduced  the  estate  and  trust  usually  inserted  in  deeds  and 
wills  for  preserving  contingent  remainders. 


SM  DESTRUCTION  OF 

covenant  to  the  Ufe  of  tenant  for  life,  is^  good  remainder  vested  in  them  ; 
stand  seised,  under  which  they  will  have  such  a  right  of  entry,  .in  case  of  any 
6cc  is  void,  forfeiture  or  tortious  alienation  by  the  tenant  for  life,  as  will  sup- 
Accord,  port  the  contingent  remainders  expectant  on  his  decease. 
^ideWkaltp  x,  (k)  Now  it  seems,  that  if  such  trtistees,  to  support  contin- 
d.  Maynel^  g^^l  remainders,  join  in  a  conveyance  to  destroy  the  contingent 
oj^o^*  uses  or  remainders,  which  they  were  entrusted  to  preserve,  a  court 
a  Kb  110  ^^  equity  will  cohsider  it  a  breach  of  trust  And  in  general,  if 
Vide  s'uora  '  ^^®  purchaser  under  such  conveyance  comes  in  for  valuable  con- 
216  andVin.  sid^^^^on,  and  without  notice,  then  will  the  remedy  of  the  person 
Abr.  v.  16.  claiming  under  the  contingent  remainders  be  against  the  trustees ; 
p.  418*  *  ^^^  '^^^'  ^  decreed  to  purchase  lands  with  their  own  money. 
Vide  WH-  oqual  in  value  to  the  lands  sold  by  them,  and  to  hold  them  upon 
liam  d.  the  same. trusts  and  limitations  as  they  held  the  other.  -But  if  the 
Hughes  9.  conveyance  be  with  notice  of  the  uses,  whether  with  or  without 
TAomof,  12  consideration,  in  that  case  the  purchaser  shall  hold  the  lands 

k327  ]  subject  to  the  former  trusts.  Thus  we  observe  the  court  of 
i8t^  141,  Chancery,  for  the  protection  of  trusts,  considers  a  purchaser  from 
Moody  o.  trustees  with  notice,  as  coming  in  privity  of  the  same  estate  which 
Walterif  the  trustees  themselves  held ;  and  then,  pursuant  to  the  doctrine 
16  Te$,  268.  of  uses  when  in  their  fiduciary  state,  such  purchaser  holds  the 

Biicoe  V.      landis  subject  to  the  same  trusts  as  the  trustees  themselves  did. 
Perktm, 

1  Vet.  4*  B.  485.  and  Siscoe  v.  WilkSyS  Mer.  456.  Vide  Pye  v.  Gorge.  1  P.  W. 
128. 1  Salk.  660.  Piec.  Chanc.  808.  1  Brown  Pari.  Cas.  309. 

Mansell  v.  ^^  where  «tf.  devised  lands  to  trustees  and  their  heirs,  to  the 
Mansell.  *     use  of  his  sister  Z>.  for  her  life,  remainder  to  the  use  of  the  same 

2  P.  W.678.  trustees  and  their  heirs  during  the  life  (x)  of  Z>.  in  trust  to  pre* 
Cas.  temp.  '  serve  contingent  remainders,  remainder  to  the  use  of  the  first 
Talb.  252.  and  other  sons  of  2>.  successively  in  tail  male,  remainder  to  E^  iu 
(x)  On  the  fee :  after  testator's  death  B.  married  D.;  afterwards  B.  and  2>. 
owdteion  of  his  wife,  together  with  E>  the  remainder-man  in  fee,  joined  in  a 
the  words  feoffment  to  (new)  trustees,  to  the  use  of  j8.  and  his  heirs ;  and  a 
**  during  the  fine  was  afterwards  levied  to  the  same  uses ;  shortly  after,  and 
lifcr^  4rc.  in  before  the  birth  of  a  son  of  D.,  the  trustees  under  the  will,  by 
deeds^  see  lease  and  release  conveyed  the  lands  to  B,  in  fee ;  and,  upon  a 
Venablesv.  bjn  brought  by  the  son  of  D.  to  have  the  benefit  of  the  will  of  his 
ttmSIq'  ^^'®  •^^  ^^  ^*®  resolved,  1st.  That  the  feoffment  and  fine  by  B. 
4.  488  —  *  ^'  ^^  ^^*®'  ^^^  "^^  destroy  the  contingent  remainder,  because 
A  t     ilU         freehold  in  the  trustees  under  the  will  supported  it.    2dly, 

'  ^^  J  *  That  the  lease  and  release  by  the  trustees  before  the  birth  of  any 
LeeCompere  ^°  ^  ^*  did,  at  law,  destroy  the  contingent  remainder.(/)  But 
9.  iSickSy  7  7.  S.  433.  and  Doe  d.  Leach  n.  Mieklem,  6  JBcuf,  466,  490. 

(h)  X.  If  trustees. for  preserving  oontingeot  remainders  join  in  a  conveyance  to 
destroy  them,  a  court  of  e^ity  will  consider  it  a  breach  of  trust. 

(l)  with  great  deferenoe  to  other  opinions,  the  editor  begs  leave  to  take  this  oppor- 
tunity of  suggesting  a  doubt,  which  he  has  long  entertained,  on  one  point  ofthe  receiv- 
ed interpretation  of  the  statute  of  uses. 

He  submits  that  the  statute  of  uses  executes'  the  possession  in  those  persons  only, 
who,  if  their  rights  had  continued  in  their  fiduciary  state  at  common  law,  would  have 
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as  this  conveyance  viits  with  notice  (being  to  the  tenant  for  life  Vide  sopra, 
himself)  it  was  held,  that  the  lands  should  continue  liable  to  the  p.  822. 
same  trusts  as  they  were  when  the  trustees  joined  in  the  convey- 
ance.   And  all  parties  were  decreed  to  join  in  making  such  an 
estate'  to  the  plaintiff,  as  he  would  have  been  entitled  to  under       [  339  ] 
the  will  of  Ji.  if  the  contingent  remainder  had  not  been  destroyed ; 
that  was  an  estate  tail. 
XI.  (m)  But  the  court  held  clearly  in  the  same  case,  that  if  ten-  And  vide 

been  ctHuu  que  trust  of  the  land.  Now,  if  before  the  statute  of  uses,  lands  were  con- 
veyed unto  and  to  the  use  of  A.  and  bis  heirs,  in^  trust  for  B.  and  his  heirs,  and  J..,  for 
a  pecuniary  consideration,  had  bargained  and  sold  the  lands  to  C.  and  his  heirs,  and  C 
had  notice  of  the  trust,  C.  could  not  have  become  ce$tui  que  trust  under  the  bargain  and 
sale.  It  seems  to  follow,  that,  as  the  bargain  and  sale  of  A,  would  not  have  made  C* 
the^ce^ui  que  trusty  the  statute  does  not  make  him  cutui  que  ti/e.  The  consequence 
would  be  the  same,  if  in  the  supposed  case  A.  had  conveyed  by  lease  apd  release ;  as, 
to  have  made  the  lease  vest  in  possession  in  C,  it  would  have  been  necessary  that  C. 
should  have  had  an  interest  in  the  lease,  which  would  have  made  him  cettvi  que  truti 
of  it,  before  the  statute. 

To  this  conclusion,  the  case  of  Manseli  v.  Mansell,  2  ^.  Wms.  678,  eited  by  Mr. 
Feame  in  the  text,  may,  at  first  view,  be  thought  an  objection ; '  as,  in  that  case,  the 
contingent  remainders  were  held  to  be  destroyed  by  the  lease  and  release  of  the  trus- 
tees, which  ^it  may  be  said)  were  allowed  to  operate  as  a  conveyance  under  the  stat- 
ute, though  It  was  a  breach  of  trust. 

Bat,  upon  examination,  the  case  of  Mansell  v.  Mansell  will  be  found  to  afBytd  no 
objection  to  the  conclusion  suggested  by  the  editor.  The  facts  of  the  case  are  shortly, 
that  lands  were  devised  to  Dorothy,  the  wife  of  Sir  Edward  Mansell,  for  her  life ; 
remainder  to  trustees  and  their  heirs  during  her  life,  to  preserve  contingent  remainders; 
remainder  to  her  sons  successively  in  tail  male ;  remainder  to  Mr.  Bdward  Mansell  in 
fee; — that  Lady  Mansell  and  her  husband,  and  Mr.  Edward  Mansell,  executed  a 
feofiinent  and  levied  a  fine  to  trustees  and  their  heirs  to  the  use  of  Sir  Edward  in  fee ; 
and  that  afterwards,  (Lady  Mansell  being  then  enseinte  of  a  son,)  the  trustees  con- 
veyed the  land  by  lease  and  release  to  Sir  Edward  and  his  heirs.  One  of  the  points 
decided  by  the  court  was,  that  the  lease  and  release  of  the  trustees  destroyed  the  con- 
tinj^nt  remainders. 

The  decision  is  evidently  just ;  but  it  does  not  apply  to  the  point  under  considera- 
tion. Before  the  parties  executed  the  lease  and  release,  the  fine  and  feoffment  of  the 
tenant  for  life  had  devested  their  estate,  and  tufned  it  to  a  right  of  entiy,  and  vested  an 
actual  estate  in  fee  simple  in  the  feoffees.  Thus  the  trustees  had  no  estate  to  convey; 
they  had  only  a  right  of  entry,  and  their  lease  and  release  was  a  release  of  it,  as  a 
rel«i8e  pur  ndtter  le  droit.  There  was  not,  therefore,  in  that  case,  any  necessity,  to 
have  recourse  to  the  statute  of  uses  to  make  the  lease  operate  as  a  lease  of  possession 
under  that  statute. 

The  general  principle^  from  which  the  conclusion  intimated  by  the  editor  is  drawn, 
is  evidently  of  extepsive  application,  and  appears  to  him  to  deserve  serious  considera- 
tion. 

(m)  XL  But  if  tenant  for  life  with  contingent  remainders  to  his  first  and  other  sons 
destroy  the  contingent  remainder  at  law,  as  he  is  no  trustee,  it  is  no  breach  of  trust. 

In  Roake  e.  Kidd,  5  Fra.  Ves.  647-8.  Lord  Eldon  appears  to  doubt  whether  a  court 
of  equity  would  compel  a  purchaser  to  accept  a  title  depending  on  the  destruction  of 
contingent  remainders. 

It  should  als6  be  considered  how  far  the  doctrine  respecting  the  destruction  of  con- 
tingent remainders  is  affected  by  the  11  H.  7.  c.  20.  &  32  H.  8.  c.  36.  s.  3,  which 
prevent  alienations  by  women  of  lands  moving  firom  their  husbands,  and  the  32  H.  8. 
c.  28.  8.  6,  which  prevents  the  alienations  of  husbands  seised  in  right  of  their  wives. 
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Pye.«6Qige,  ant  for  tifd,  with  contingent  remainders  to  hts  first  and  other  sons, 
cited  supra,  &c.  depending  on  his  estate,  destroy  the  contingent  remainders  at 
926.  law;  though  it  be  a  plain  wrong,  yet,  as  he  is  no  trustee,  it  is  no 

1  P.  W.  128.  breach  of  trust;  and  therefore  equity  will  not  interfere;  for  in 

*p^  w  Aflo  ^^^^  ^^®  xquitas  sequitur  legem, 

2  P.  W.  682.  There- are  indeed  Cases,  wherein  a  court  of  equity  has  refused  to 
T?h  *  260  P^'^^^  ^^^  trustees,  for  their  concurring  in  a  conveyance  to  de- 
4D  mf  &  ®^^y  contingent  remainders.  As  where  upon  a  subsequent 
^^  g ;       remainder  to  the  right  heirs,  a  collateral  relation  only  has  been 

'  *  affected  by  it,  there  having  been  no  issue  of  the  marriage ;  for 
next  after  the  parties  to  the  marriage,  the  court  considers  the 
issue  to  be  the  only  objects  of  the  settlement  and  trusts,  and  pay 
less  regard  to  the  remainder  over  to  the  right  heirs,  as  no  imme- 
diate objects  of  consideration  in  the  settletnent.  As  also  where 
the  application  to  the  court  for  relief  has  been  made  by  one  who 
was  not  at  the  time,  nor  possibly  ever  might  be,  entitled  to  the 
remainder,  under  the  words  of  the  limitation. 

Thus,  where,  previous  to  and  in  consideration  of  a  marriage 
and  wife's  portion,  and  for  settling  the  lands  in  the  name  and 
[  930  ]  blood  of  the  husband,  a  settlement  was  made  by  a  third  person 
Sir  Thomas  (not  the  husband)  to  the  use  of  trustees  for  99  years,  in  trust  for 
Tippin's  the  husband  if  he  should  so  long  live,  remainder  to  trustees  during 
case,  cited  his  life  to  support  contingent  remainders,  remainder  to  the  first 
1  P.  W.  359.  and  other  sons  of  the  marriage,  remainder  to  the  heirs  of  the  body 
\^'  ^^'        ^^^  husband,  remainder  to  the  right  heirs  of  the  husband ;  the 

386.  pL  2.  husband,  wife,  and  trustees  afterwards,  by  firie,  &c.  join  in  settling 
lippm  V,      the  lands  to  the  Use  of  the  husband  for  99  years  if  he  should  so 

^E9  •  long  live,  remainder  to  trustees  during  his  life  to  support  contin- 
gent remainders,  remainder  to  wife  for  life,  remainder  to  first  and 
other  sons  of  the  marriage,  remainder  over  to  several  others ;  the 
husband  and  wife  died'  without  issue,  and  his  heir  claimed  the 
lands  under  the  first  settlement,  and  brought  his  bill  to  have  the 
second  set  aside  as  a  breach  of  trust  by  the  trustees;  Lord  Chan- 
cellor held  it  so,' as  to  the  issue  jo{  the  marriage ;  but  that  the  re- 
mainder to  the  heirs  of  the  husband  was  merely  voluntary,  and 
not  to  be  aided  in  a  court  of  equity ;  and  so. dismissed  the  bill. 
Else  V.  Os-  So  where,  in  thejcase  of  a  settlement  to  the  use  of  .4.  for  99 
born,l  P.W.  years  if  he  should  so  long  live,  remainder  to  trustees  during  his 

387.  Supra,  life  to  support  contingent  remainders,  remainder  to  the  use  of  the 
44.  heirs  of  his  body,  remainder  to  himself  in  fee;  w^.  having  two 

sons,  •/!.  and  the  trustees,  and  the  eldest  son  when  of  age,  joined 
in  a  mortgage  of  the  land  by  feoffment  and  fine  to  B.  in  fee ;  the 
eldest  son  died  without  issue,  and  the  second  son  in  the  father's 
life-time  brought  his  bill  to  set  aside  the  mortgage.  Lord  Chan- 
cellor was  clear,  that  this  limitation  to  the  heirs  of  the  body  of  ^. 
was  a  contingent  remainder,  for  nemo  est  hasres  viventis;  and 
that  the  feoffment,  at  law,  destroyed  the  contingent  remainder; 
and  said,  that  the  trustees  appointed  to  preserve  the  contingent- 
remainders,  ought  not  to  join  in  destroying  those  remainders, 
which  is  acting  the  reverse  of  their  trust ;  but  that  after  all,  the 
second  son  had  no  right  to  bring  the  bill  in  his  father's  life-time ; 
for  he  neither  was,  nor  possibly  ever  might  be,  the  heir  of  his 
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father;  as  he  could  not,  unleas  h^  survived  his  father,  which  was 
uncertain. 

XII.  (n)  There  are  also  instances  of  a  court  of  equity  exercis-  [  331  ] 
lag  a  discretionary  power  of  directing  trustees  for  preserving  con- 
tingent remainders,  even 'to  join  with  the  tenant  for  life,  or  his 
first  son,  in  barring  the  subsequent  contingent  limitations'.  But  - 
this  has  only  happened  under  peculiar  circumstances;  either  of 
pressure  to  discharge  incumbrances  prior  to. the  settlement;  or  in 
favour  of  creditors  where  the  settlement  was  voluntary ;  or  for  the 
advantage  of  the  persons  who  were  the  first  objects  of  the  settle- 
ment;' as  to  enable  the  first  son,  &c.  to  make  a  settlement  upon 
an  advantageous  marriage. 

Thus,  where  Ji.  after  mortgaging  lands  and  confessing  a  judg-  Piatt  o. 
ment,  settled  those  lands  upon  himself  for  lifef,  remainder  to  trus-  Sprigg, 
tees  to  preserve  contingent  remainders,  remainder  to  his  wife  for  2  Vem.  303. 
life,  remainder  to  his  first  and  other  sons  in  tail,  reversion  to 
himself  in  fee ;  and  afterwards  having  no  issue,  contracted  for 
sale  of  the  lands.     Upon  its  being  suggested  that  the  trustees 
refused  to  join,  and  that  the  mortgagee  threatened  ta  enter,  the 
trustees  were  decreed  to  join ;  the  estate  being  an  equity  of  re- 
demption only,  and  there  being  no  issue  of  the  marriage,  though 
the  parties  had  been  married  six  years,  and  the  wife  on  exami- 
nation in  court  consented  to  it.    So  where  J.  S,  by  his  marriage  Frewin  o. 
settlement,  being  tenant  for  99  years  if  he  should  so  long  live,  re*  Charleton, 
mainder  to  trustees  during  his  life  to  support  conlingeht  remain-  I  £^-  Abr. 
ders,  remainder  to  his  first  and  other  sons  successively  in  tail  3^^*  P^*  ^* 
male,  remainder  to  trustees  for  a  term  for  raising  portions  for 
daughters,  J.  S.  having  a  son  of  age  who  was  about  to  marry, 
they  filed  a  bill  agaiqst  the  trustees  to  join  iiv  making  an  estate  for 
suffering  a  recovery,  to  enable  the  son  to  make  a  settlement  on 
his  marriage ;  and  there  being  also  a  daughter.  Lord  Harcourt 
directed,  upon  giving  security  for  the  daughter's  portion,  that  the  ^    [  332  ] 
tsustees  should  join  in  the  recovery. 

And  in  the  case  of  a  voluntary  settlement  to  the  use  of  husband  Basset  v. 
for  life,  remainder  to  trustees  to  support  contingent  remainders,  Clapham, 
remainder  to  his  first  and  other  sons  in  tail  successively,  remain- 1  P.  W.  358. 
der  to  himself  in  fee,  the  husband  contracting  debts,  afterwards 
conveyed  the  same  land  to  other  trustees  for  payment  of  theae 
debts.    The  creditors  brought  a  bill,  insisting  {inter  uV)  that  the 
trustees  for  preserving  contingent  remainders  should  join  in  the 
sale  to  destroy  the  contingent  remainders ;  and  (upon  a  precedent 
being  shown  of  such  a  decree)  it  was  decreed  at  the  Rolls,  that 
the  trustees  should  join  io  destroy  the  contingent  remainders,  and 
be  indemnified;  it  being  at  the  suit  of  creditors,  and  for  raising  of 
money  for  payment  of  debts. 

Again,  where  lands  were  settled,  upon  marriage,  to  the  use  of  Wihnington 
husband  for  99  years  if  he  should  so;  long  live,  remainder  to  «.  Foley, 


(n)  XII.  There  are  also  instances  of  a  court  of  equity  exercising  a  discretionary 
power  of  directing  trustees  for  preserving  contingent  remainders,  even  to  join  with  the 
tenant  for  life,  or  his  first  son,  in  barring  the  subsequent  contingent  liinitations :  bot 
this  has  only  happened  under  peculiar  circumstances. 
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1  P.  W«  686.  trastees  daring  his  life  to  support  contingent  remainders,  reinain- 
der  to  first  and  other  sons  of  that  marriage  in  tail,  remainder  to 
his  first  and  other  sons  by  any  other  wife,  remainder  orer ;  there 
was  one  son  of  that  marriage  who  was  then  of  age,  the  father 
and  son  {the  wife  being  dead)  brought  a  bill  against  the  heir  of 
the  surviving  trustee,  that  he  might  join  in  mailing  a  tenant  to 
the  prmeipey  is  order  to  a  common  recovery,  for  making  a  settle- 
ment upon  the  son's  marriage,  for  which  he  was  then  in  treaty. 
Lonl  Chancellor  said,  here  being  a  vested  remainder  in  tail,  if  this 
were  for  the  good  of  the  family,  he  did  not  see  but  that  the 
trustee  might  lawfully  join ;  but  referred  it  to  a  Master  to  see 
whether  it  were  for  the  good  of  the  family;  who  reported  that  it 
was  a  beneficial  marriage  for  the  family;  and  that  it  was  neces- 
sary a  new  settlement  should  be  made  of  the  estate,  which  could 
not  be  done  without  a  recovery. 

Whereupon  his  Lordship  observed,  „that  it  might  be  greatly 
mischievous  to  a  family,  if  such  a  trustee  should  stand  out }  that 
it  was  plainly  for  the  benefit  of  the  family ;  for  the  son  was  going 
to  be  reduced  to  a  tenant  for  life  insteaxl  of  a  tenant  in  tail ;  so 
[  333  ]       that  it  was  a  means  of  preserving  the  estate  longer  inthe  family ; 
that  the  wife  being  dead,  there  was  an  end  of  the  contingent  re- 
mainders by  that  marriage ;  and  as  to  any  remainders  by  another 
marriage,  no  remainder  not  in  esse  ought  to  be  so  much  regarded 
as  this  remainder  in  tail,  which  was  actually  vested  in  the  son^ 
and  therefore  he  decreed  that  the  trustee  should  join  with  the 
fiither  and  son,  in  barring  the  old  and  making  a  new  settlement. 
1  Eq.  Abr.       Here  we  tnay  remark,  that  if  a  trustee  joins  with  the  cesiui 
pi.  1.  in  note,  que  trust  in  tail,  in  any  conveyance  to  bar  the  intail;  this  is  no 
Cas.  temp,     breach  (rf  trust ;  for  it  is  no  more  than  what  he  may  be  compelled 
A   i^w^^^i'    *^  ^^y  though  the  cesiui  que  trust  himself  might  have  barred  such 

Air  S!i'  ^^^^^^  without  his  joining. 

IB    cli     *     And  however  the  court  may  see  proper  to  direct  trustees  to 

Cm  72       '  <^ncur  in  destroying  contingent  remainders,  under  circumstances 

like  those  in  the  above  noticed  cases,  it  has  repeatedly  denied 

the  same  interposition,  in  cases  where  such  ingredients  were 

wanting. 

Thus  in  the  case  of  a  marriage  settlement  on  the  husband  and 

wife  for  life,' remainder  to  trustees  to  preserve  contingent  remain- 

Davies  ders,  remainder  to  their  first  and  other  sons  in  tail  male  ^  the  hus- 

9.  Weld,       band  and  wife  after  being  married  twelve  years,  without  having 

1  y?™;i®^'  ^^^  ^^y  issue,  filed  a  bill  against  the  trustee,  ihftt  they  might l>e 
iflft  *  1  R  enabled  to  sell  part  of  the  land  for  payment  of  debts.  The 
380.  pi. 5.     Chancellor  said,  he  did  not  know  how  to  make  such  a  decree; 

for  he  had  known  where  people  had  been  married  near  ao  years 
without  issue,  and  after  had  children.  Though  at  the  plaintiff's 
*  importunity,  he  gave  time  to  attend  him  with  precedents. — ^This 
case,  we  observe^  was  not  that  of  a  mere  equity  of  redemption 
upon  an  antecedent  mortgage,  calling  for  a  sale  for  discharge  of  it. 

Supra,  331,  like  that  of  Piatt  v.  Sprigg;  nor  the  case  of  a  voluntary  settle- 

332.  ment,  like  that  of  Bassett  v.  Clapham. 

Towndiend       And  where  lands  were  settled  on  the  marriage  of  L.  to  the  use 

9.  Lawton,    of  him  for  99  years^  if  he  should  so  long  live,  remainder  to  trustees 

2  P.  W.  379. 
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during  his  life  ta  preserve  contingent  remainders,  remainder  to 
the  wife  for  life,  remainder  to^  the  first  and  other  Bons  of  the  mar- 
riage in  tail  successively :  there  were  two  sons  by  that  marriage ; 
and  after  the  wife's  death,  the  father  and  eldest  son  filed  a  bill  [  334  ] 
^Lgainst  the  surviving  trustee,  that  he  might  join  in  making,  a 
tenant  to  the  prsseipe^  for  suffering  a  recovery  in  order  to  esta- 
blish a  mortgage^  which  bad  been  made  by  the  fath»  since  the 
settlement.  Lord  Cliancellor  asked^  if  the  yomiger  son  would 
consent  to  the  trustees  joining  as  required;  and  upon  being  told 
he  would  not  consent,  his  Lordship  s^id,  then  he  would  not  de- 
cree the  trustee  to  join,  for  that  he  would  not  take  away  any 
man's  right :  and  upon  the  above  cited  case  of  Winnington  v. 
Foley  being  urged  as  an  authority  for  what  was  desired,  his  Lord- 
ship said,  he  would  do  so,  were  the  like  case  to  come  before  him; 
that  the  trustee  there  was  decreed  to  join,  in  order  to  preserve 
the  estate  in  the  family ;  but  here  it  was  desired  to  have  the  same  - 
thing  done  with  a  view  only  to  alien. 

So  where  a  bill  was  brotight,  to  compel  trustees  to  join  in  a  Sym$ince 
sale,  which  would  destroy  the  contingent  remainders,  and  the  v.  Tatum, 
uses,  in  a  settlement  made  before  marriage.  Lord  Hard  wicke  said,  1  Atkyns, 
there  were  cases  in  which  the  court  would  compel  the  trustees  to  P-  ^1^» 
join  in  such  a  conveyance,  as  would  destroy  the  contingent  re* 
mainders ;  but  then  it  must  be  in  some  measure  to  answer  the 
uses  originally  intended  by  the  settlement ;  and  had  been.usually 
done  in  the  case  of  new  settlements  only,  as  ia  Winnington  tx. 
Foley ;  but  be  believed  there  was  no  instance  where  they  had 
compelled  such  trustees  ta  join,  with  the  lather  termor  for  99 
years  and  the  son,  to  sell  the  estate.         ^  * 

And  where  ^.  devised  l^nds  (in  remainder  after  estates  to  his  Woodhouse 
first  son  and  his  issue  male)  to  his  seeond  i^on  J9.  for  99  years  if  v.  Hoskins, 
he  should  so  long  live,  remainder  to  trustees  during  his  life'  to  8  Atk.  22. 
support  contingent  remainders,  remainder  to  the  first  and  other 
sons  of  B.  in  tail,  remainder  to  testator's  other  sons  and  their 
issue  male  in  like  manner,  remainder  to  t^.'s  daughters,  reversion 
to  his  own-  right  heirs,  B.  having  a  son  who  had  attained  21  years 
of  age,  and  they  having  contracted  debts,  and  being  desirous  of 
suffering  a  recovery  to  enable  them  to  make  a  provision  for  their 
creditors ;  a  bill  was  brought  by  the  creditors  against  the  several 
partiesr  interested. under  the  will,  and  the  heir  at  law  of  the  sur-       [  335  ] 
viving  trustee,  ta  compel  her  to  join  in  a  recovery. — ^And  upon 
its  being  argued^  that  if  the  trustee  had  joined  voluntarily,  it 
would  not  have  been  any  breach  of  trust,  as  in  2  Vern.  754,  and  Vide  Blie  or 
that  in  Winnington  v.  Foley,  Lord  Macclesfield  decreed  the  tnis-  Else  9.  Os- 
tees  to  join  ;■  Lord  Hard  wicke  said,  he  was  counsel  in  that  case,  bom,  supra, 
and  il  was  to  make  a  marriage  settlement,  and  so  to  continue  the  P-  ^^0* 
uses  in  effect,  of  the  old  settlemept ;  and  after  the  uses  of  tixe  new 
settlement  were  served,  it  went  to  the  old  uses ;  and  he  dismissed 
the  biU. 

And  again^  in  a  later  case,  of  a  devise  to  B.  for  99  yeara  if  be  Barnard 
should  so  long  live,  remainder  to  a  trustee  during  the  life  of  B.  v.  Large, 
to  preserve  contingent  remainders,  remainder  to  the  first  and  Cox's  note, 
other  sons  of  B.  in  tail  male,  remainder  to  fF.  in  fee,-^J7.  having  2  P.  W.  084. 
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1  Bio.  only  one  son,  who  was  tenant  in  tail  under  the  will,  and  had 

Chanc.  attained  21,  they  were  desirous  of  suffering  a  recovery,  and  lioHt- 

Cas.  534.      ing  the  estate,  so  as  to  preserve  the  remainders  to  the  second  and 
Ambl.  774.    other  sons  of  B.:  but  the  trustee  m  whom  the  legal  freehold  was 
during  J9.'s  life,  having  refused  to  join  in  making  a  tenant  to  the 
prweipej  they  Qiea  a  bUI  against  him  for  that  purpose ;  submitting 
to  declare  the  uses  of  the  recovery,  to  the  second  and  other  sons 
of  J8.  as  limited  by -the  will ;  and  to  limit  an  estate  to  trustees  to 
preserve  them.    The  Master  of  the  Rolls  observed,  That  all  the 
persons  claiming  under  the  will,  took  as  volunteers,  and  were  all 
objects  of  the  testator's  bounty,  the  last  xema4nder-man,-as  well 
(x)]butead   ^^  ^^^  g^g^  taker.      That  there  was  a  discretion  (or)  between 
^J.    ^^^   punishing  trustees  for  joining  in  the  destruction  of  contingent  re- 
*-^     »  ^1-  I  mainders,  and-compelling  them  to  join. — That  it  would  be  proper 
'    *?  *f   to  see,  by  what  rules  the  discretion  given  to  the  trustee  was 
^rv^'chanc  ^^^^^^^^  5  **^  what  cases  he  ba<f  been  considered  as  warranted  in 
Cm' 534  a#J^^°^'^8>  ^ind  what   not. — That   the  rules    seemed    sufficiently 
in  tie  text     established ;  the  trustee  though  properly  appointed  only  to  pre- 
ike  word  '    serve  contingent  limitations,  was  in^  effect  a'  trustee,  for  all  vested, 
^*  difference*^  &s  Well  aa  contingent  remainders.    But  with  respect  to  vested  re- 
is  printed  in  mainders,  if  they  had  been  to  remote  relations  on  settlements, 
Mr.  Am*      where  the  persons  to  whom  they  were  limited,  were  not  the  im- 
bhr^s  Re-     mediate  objects  of  the  pieties;  or- where  they  stand  in  opposition 
port  J  p.776«.to  the  first  tenant  in  tail,  desiring  a  reasonable  benefit,  consistent 
[  336  ]       with  the  intentions  of  the  creation  of  the  limitations;  their  preten- 
sions had  iiot  been  much  considered.    That  in  the  principal  case, 
all  took  as  volunteers,  and  were  all  equally  to  be  considered. — 
That  upon  a  view  of  the  cases  determined,  the  reason  of  them 
0eemed  to  be,  that  where  the  eldest  son,  tenant  in  tail,  was  of  age, 
and  9.bput  to  marry,  and  thus  continue  instead  of  destroying  the 
purposes  of  the  settlement,  and  in  some  cases  where  there. had 
been  particular  distress  under  particular  circumstances,  which 
ought  to  have  induced  the  trustees  to  act,  there  the  court  had  in- 
terfered ;  ^but  where  no  euch  circuipstances  had  occurred,  the 
court  had  refused  to  interfere.    That  in  the  principal  case,  he  was 
called  upon  to  disturb  the  testator's  intention — ^merely  to  disturb 
it ;  no  other  object  was  offered.     And*  his  Honour  dismissed  the 
bill  with  costs.    • 

We  observe,  that  in  the  above  case  of  Woodhouse  v,  Hoskins, 
Lord  Hardwicke  distinguished  between  the  punishing  trustees 
for  joining,  in  some  cases,  to  destroy  contingent  remainders,  and 
the  compelling  them  to  join.  Trustees  of  this  kind,  he  said,  had 
been  called  honorary  trustees,  and4ntrusted  by  parties  to  preserve 
contingent  remainders.  But  he  would  not  say,  that  if  the  trus- 
tee who  was  appointed  in  the  case  before  him,  ishould  join,  it 
would  be  such  a  breach  of  trust,  as  that  court  would  decree  a  satis- 
faction. But  he-said,  though  the  court  might  not  condemn  the 
trustee,  if  he  assented  •,  yet  it  did  not  follow,  that  the  court  would 

compel  the  trustee. So  in  the  last  cited  case  of  Barnard  v. 

Large,  the  Master  of  the  Rolls  adverted  to  the  same  distinction, 
(y)  See  when  he  said,  there  was  a  disc^etion(y)  between  punishing  trus- 
note  (x)  in    tees  for  joining  in  the  destruction  of  contingent  remainders,  and 
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compelling  them  to  join.    That  the.court  proceeded  according  to  the  margin 
the  nature  of  the  discretion^  treating  it  as  an  honorary- trust. —  of  p.  335, 
This,  we  must  admit  to  be  a  disitinction,  that  seems  to  flow  from  ^upra. 
our  supposing  any  discretion  at  all  in  the  trustees,  in  cases  of  this 
nature;  because  there  may  be  circumstances  sufScient  to  justify, 
though  short  of  an  obligatory  call  for,  such  an  exercise  o€  their 
discretion.  -       . 

But  however  this  may  ^,  it  seems  the  safest  way -for  trustees 
not  to  act,.except  in  the  clearest  cases,  without  the  direction  of 
the  court.    I  should  rather  recommend  to  their  attention  the 
words  of  the  Lord  Chancellor  in  the  above  cited  case  of  Pye  v,       [  337  ] 
Oorge,  "  That  it  would  be  a  dangerous  experiment  for  trustees,  Cited  2  P.W. 
in  any  case,  to  destroy  remainders,  which  -they  were  appointed  684. 
by  the  settlement  to  preserve ;''  as  well  as  the  observation  of 
Reynolds,  C.  B.  in  the  above  cited  case  of  Mansell  v.  Mansell,  Vid.  Cas. 
*<  That  whatever  the  court  have  done,  or  may  do,  under  particu-  temp.  Talb. 
lar  circumstances;  yet,  they  will  never  have  it  left  to  the  dlscre-  ^^• 
tion  of  a  trustee  to  do  it."  -        - 

XI 1 1,  (o)  Before  I  dismiss  the  notice  of  estates  in  trustees  to 
support  contingent  remainders,  it  may  be  proper  to  observe,  that   . 
although  equity  does  not  interpose  in  case  of  the  destruction  of 
contingent  remainders,  by  tenant  for  life,  where  there  is  no  trust  Vide  1  P.  W. 
in  the  case  to  brip^  it  Within  the  cognizance  of  a  court  of  equity;  129. 
yet  it  views  such  destruction  of  contingent  remainders  in  the  light  2  P.  W.  682. 
of  a  wrongs  or  tort,  which  it  is  anxious  to  prevent;  and  conse-  ^^'  *®™P* 
quently  seizes  every  occasion,  and  makes  every  possible  stretch  '^^^\  ^??' 
for  extending  its  protection -against  it.    Thus  a  trust  declared  in  ^  ^'  y^^* 
a  will  to  support  contingent  remainders,  though  annex^  to  an  i    ? 'Si' 
improper  misplaced  estate,  has  been  rectified  and  transposed  to        * 
effectuate  the  end. — As  in  a  case  where  one  devised  lands  to  his  Green  i^. 
eldest  son  L.  for  life  only,  remainder  to  the^first,  second,  thitd,  Hayman, 
and  fourth  sons  of  the -said  L.  in  tail,  remainder  to  two  trustees  ^  ^^' 
for  their  lives,  in  trust  for  the  J>etter  securing  the  several  remain^  Chanc.  10. 
ders  limited  unto  the  several  sons  of  the  said  Zt.  with  remainders  ^  ^  ^^P' 
over;  L.  afterwards  suflFered  a  recovery,,  before  any  son  born.  Chanc.  169. 
And  upon  iTisuit,  by  a  daughter  claiming  a  portion  under  the  uses 
of  that  recovery,  against  a  son  born  after  it,  it  was  insisted,  that 
the  trustees  for  preseiiring  of  the  contingent  remainders  being 
living,  the  contingent  estates  were  not  barred  by  the  recovery. 
To  which  it  was  answered,  that  the  estate  to  the  trustees  was 
after  and  not  before  the  estates  to  be  supported ;  but  the  Chan* 
cellor  held,  that  the  law  would  manage  and  marshal  the  will, 
according  to  the  intent,  which  there  was,  to  support  the  contin* 
gent  remainders,  notwithstanding  the  estates  being  inserted  after 
the  contingent  remainders;  for  if  It  was-  to  stand  so  in  construjc- 
tion  of  law,  it  would  not  preserve  them;  and  therefore  it  sjiould 
be  construed  before  them,  and  accordingly  dismissed  the  bill.  [  338  ] 


(o)  XIIL  Although  equity  does  not  interpose  in  case  of  the  destruction  of  contingeDt 
remainders^  by  tenant  for  life,  where  there  is  no  trust  in  the -case  to  bring  it  within  the 
cognizance  of  a  court  of  equity ;  yet  it  views  such  destruction  of  contingent  remainders 
in  the  light  of  a  wrong  or  tort,  which  it  is  anxious  to  prevent. 
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Supra,  U8.  And  we  may  remember,  that  in  the  case  of  Stamford  t^.  Sir 
Jobti  Hobart,  cited  above,  the  Chancellor  inserted  a  limitation  to 
And  vide  trustees  to  support  contingent  remainders,  though  not  expressed 
Coriton  «.  or  directed  by  the  words  of  the  Will,  or  the  Act  of  Parliament 
Hellier,  establishing  it;  these  we  observe,  were  cases  of  wills,  where  all 
cited  2  Yes.  claim  as  volunteers.  But  in  cases  of  articles,  settlements,  &c.  for 
sen.  196.  good  and  valuable  consideration,  4he  court  has  frequently  gone 
VideUve-  ^  great  or  greater  lengths,  in  transposing  clauses  or- supplying 
dale  tj.  Half-  ^oJds,  &c.  to  effectuate  the  intent ;  as  will  appear  from  the  cases 
P^p°&         referred  to  in  tiie  margin.     , 

161      d  XI^-  {p)  I  Q^^y  1^^  proceed  to  a  position  which  harbeen  laid 

cases ^ted  in  ^^^^>  ^*^  ^^7  alteration  in  the  nature  of  the  preceding  estate. 
Cox's  note  ^^^^^  '^  remainder  vests,  will  destroy  that  remainder.  As  if 
^^^  lands  be  given '  to  «4.  in  tail,  and  if  J,  S.  come  to  Westminster- 

4  Leon.  237.  ball  such  a  day,  remainder  to  J.  S.  in  fee,  (it  has  been  said)  that 
pi.  363*:       M  ^^^  lands  descend  to  two  coparceoera  who  make  partition,  the 
fee  shall  not  accruei  to  J.  S.  though  he^  should  come  to  Westmin- 
ster-hall at  the  day.    And  it  has  also  been  said,  that  if  lands  be 
Ibid.  given  to  •tf.  and  &  for  the  life  of  C.  remainder  to  the  right  heirs 

of  the  survivor  of  wf.and  i?.,  and  «/?.  release  to  £.  the  remainder 
is  destroyed.  .  . 

But  notwithstanding  these  opinions,  I  conceive,  tiiat  the  altera- 
tion in  the  particular  estate,  which  will  destroy  a  contingent 
remainder,  must  amount  to  an  alteration  in  its  quantity,  and  not 
merely  in  its  quality.  .  This  eonclusion,  I  think,  is  warranted  by 
two  adjudged  cases. 
[  3S9  ]  The  first  is  that  of  Lane  v.  Pannel,  before  cited;  where  it 

1  Roll.  Rep.  seems,  that  the  severance  of  the  jointure  between  two  joint  ten- 
238.  317«  ants  for  life,4id  not  destroy  the  contingent  remainder,  limited  after 
438.  Vide  their  joint  estate:  for  there  it  is  fuljudged,  that  because  the  re- 
supra,  p.  65,  ^tainder  oould  not  vest  at  the  death  jof  one  of  them  (after  the 
I^ne ».  Pan-  severance  of  the  jointure,)  such  remainder  was  gone  as  to  one 
^^'  moiety  of  the  lands :  now  ihia  judgment  was  nugato^ry  and  ground- 

less^ if  the  severance  itsdf  destroyed  the  remainder  as  to  the  whole. 
This,  it  is  true,  was  the  case  of  a  surrender  of  copyiiold  lands  : 
but,  however,  no  distinction  at  all  was  taken  on  that  ground. 
Harrison  v.       The  other  case  was,  where  lands  were  settled  to  the  use  of  P. 
Bel^s^-         and  S.  His  daughter  for  their  lives,  cemainder  to  the  use  of  the 
Rayin.413.  ^fst  and  other  sons  of  S.  in  tail  male,  remainder  taher  daughters, 
^i  "^^"^  v'      remainder  to  the  heirs  of  P.    S.  afterwards  and  before  the  birtfi 
^A^'  ^    ^^^  ^  *  ^°*  ^7  ^^^  released  all  her  right  and  estate  to  the  use  of  P. 
P  u     573   ^"^  ^  heirs.    The  question  was,  whether  the  contingent  remain- 
der  limited  to  the  first  son  of  S.  was  destroyed  by  her  release  to 
her  father  ?    And  it  was  adjudged,  that  the  release  by  S.  to  P. 
(i  e.  by  one  joint  tenant  for  life  to  another)  did  not  destroy  the 
contingent  remainder  to  her  first  son. 

(p)  XIV.  In  respect  to  a  position  which^  has  been  laid  dpwn,  that  any  alt^ation  in 
the  nature  of  the  preceding  estate,  before  a  remainder  vests,  will  destroy  that  remain- 
der, it  should  seem  that  the  alteration  in  the  particular  estate  which  wiH  destroy  a  eoa- 
tingmit  remainder  must  amount  to  an  alteration  in  its  quantity,  and  not  merely  in  its 
quality. 
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It  is  true,  that  if  a  lease  be  made  to  two  with  a  condition  to  8  Rep.  76.  a. 
have  fee,  if  they  make  a  partition  of  the  term,  the  condition  is 
destroyed;  but  that  turns  upon  a  season  which  does  not  at,  all 
affect  a  contingent  remainder,  viz.  the  requisite  agreement  in 
quality  between  the  first  estate  and  the  enlargement  to  accrue 
thereupon^    The  enlargement  must  accrue  in  the  same  quatityJn 
which  the  estate  was  first  gratited;  for  thatwas  the  quality  of  the  Accord. 
estate  conditioned  to  be  enlarged:  and  it  must  hot  differ  in  quality  vide  supra^ 
at  the  time  of  enlargement  from  the  estate  enlarged;  otherwise,  p*  2^4,  265, 
instead  of  being  an  enlargement  or  extension  of  the  estate  then  in  4*  ^^* 
being,  it  would,  in  truth,  be  the  accession  of  another  estate  of 
different  quality,  which  would  not  be  agreeable  to  the  terms  of 
the  condition.    But  no  such  necessary  connection  seems  to  exist, 
between  a  remainder  and  the  quality  of  the  preceding  estate. 
Whilst  the  particular  estate  continues  the  same  in  quantity^  it       [  340  ] 
continues  H>  be  the  same  estate  as  far-i^  respects  its  rdation  to  a 
remainder.    If  a  release  or  severance  between  joint  tenants  de- 
termine %he  old  estate,  then  a  vested  remainder^man  would  be 
entitled  to  enter  immediately  upon  such  release  or  severance;  but 
if  notwithstanding  such  release  or  severance,  it  continues  to  be 
the  same  particular  estate  as  to  a  vested  remainder,  why  does  it 
not  as  to  a  contingent  one  ?    No  legal  modification  or  alteration 
in  the  circumstances  only  of  a  particular  estate,  can  be  said  to 
determine  that  estate:  but  the  determination  of  the  particular 
estate  is  the  only  point  of  connection  between  such  estate  and  tbe 
remainder;  therefere,until  that  point  is  passed,  there  still  remains 
the  Same  place  for  a  contingent  remainder  to  take  effect. 

XV.  (q)  It  is  said  by  Lord  Chief  Justice  Hale,  in  2  Saund. 
See  §777,    the  case  of  Pur^foy  v.  Rogers,  that  in  all  cases  where  366. 
778*  the  particular  estate  is  merged  in  the  reversion,  there 

the  contingent  remainder  is  gone,  though  there  be  no 
devesting  of  any  estate.  As  if  there  be  tenant  for  life,  remainder 
m  tail  in  contingency,  remainder  in  tail  iH  esse^  and  the  tenant  Ibid, 
for  life,  and  he  in  remainder  in  tail  in  esse,  levy  a  fine,  th^i  is  no 
disoontinuance,  no  devesting  of  any  estate,  because  each  gives 
such  estate  as  he  has ;  and  yel^  the  mean  contingent  remainder  is 
destroyed. 

Now  in  regard  to  this  rule,  we  are  to  observe,  that  wherever 
the  union  or  coalition  of  the  particular  estate  and  the  inheritance 
(except  tlie  circumstance  of  its  being  created  by,  of  arising  under  Vide  infra, 
the  same  instrument  or  deed  as  the  particular  estate)  happens  by  p.  845,  i846. 
the  conveyance  or  act  of  the  pasties,  it  seems  the  intermediate  et  seq. 
contingent  remainders,  depending  on  such  particular  estate,  are  Purefoy  v. 
destroyed ;  as  in  the  above  cited  case  of  Purefoy  and  Rogers,  Rogers, 
where  the  contingent  remainder  was  destroyed  by  the  merger  of  supra,  p. 
the  wife's  estate  in  the  reversion.         •  817. 

B 

(g)  XV.  Where  the  union  or  coalition  of  the  particular  estate  and  the  inheritance 
(except  the  circumstance  of  its  being  created  by,  or  arising  under  the  same  inutrument 
or  deed  as  the  particular  estate)  happens  by  the  conveyance  or  act  of  the  parties,  the 
ifitermediate  contingent  remainders,  depending  on  such  particular  estate,  ar^  destroyed. 
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Plunket  t. 
Holmes, 
1  Lev.  11. 
Raym.  28. 


Boothbyv. 
Vernon. 
9  Mod.  147. 


[  342  ] 


Archer's 


1  Rep.  66. 
Supra,  p. 
817. 

Wood  n,  In- 
gersote.Cro. 
Jac.  260. 


XVL  {ry  But  our  books  apparently  differ  with  re-    See  §777, 
apect  to  the  destructiou  of  the  contingent  remainder,    779,  780. 
in  cases  where  the  inheritance  becomes  united  to  the 
particular  estate  by  descent. 

Thus  in  the  case  of*  Plunket  v.  Holmes,  it  was  resolTed,  that 
the  descent  of  the  fee  on  tenant  for  life,  did  not  destroy  the  con- 
tingent remainder.  The  case  was  this ;  one  devised  lands  to  7! 
his  eldest  son  for  life,  and  if  7!  should  die  without  issue  living  at 
bis  death,  then  to  L.  another  of  the  testator's  sons  in  fee ;  but  if 
T.  should  have  issue  living  at  his  death,*then  to  the  right  heirs  of 
T:  for  ever;  the  testator  died,  and  it  was  resolved,  that  7!  was 
tenant  for  life,  (because  the  limitation  over,  was  not  upon  a  dying 
without  issue  generally,  but  was  confined  to  a  dying  without  issue 
thou  living,)  with  the  remainder  in  fee  in  contingency ;  and  that 
the  descent  of  the  fee  upon  him,  as  heir  at  the  death  of  his  father; 
did  not  destroy  the  contingent  remainder. 

So  in  the  case  of  Boothby  tr.  Vemon^  it  was  taken  for  granted, 
that  the  contingency  was  not  destroyed  by  the  descent  of  the  £90. 
•4.  devised  lands  to  his  sister,  who  was  his  heir  at  law,<and  her 
assigns  for  her  life,  and  if  she  should  marry,  and  have  issue  male 
of  her  body  living  at  the  time  of  her  death,  then  to  such  issue 
male  and  his  heirs  male  for  ever ;  but  if  she  should  leave  no  issue 
male  at  her  death,  thea  to  O.  and  his  heirs  for  ever.  The  ques- 
tion respected  the  title  of  the  testator's  sister's  husband,  to  4>e 
tenant  by  the  curtesy  of  the  lands  so  devised  to  her ;  and  the 
court  held,  that  the  inheritance  was  never  executed  in  possession 
in  the  sister  during  her  life,  (notwithstanding  the  inheritance  de- 
scended on  her)  and  therefore  her  husband  could  not  be  tenant 
by  the  curtesy ;  it  follows,  that  the  descent  of  the  fee  did  not 
merge  her  estate  for  life,  or  destroy  the  contingency.  So  in 
Archer's  case,  notwithstanding  the  reversion  in  fee  must  have 
descended  on  Robert  the  devisee  for  life,  upon  the  death  of  bis 
father  the  testator,  yet  he  was  adjudged  to  be  only  tenant  for 
life,  with  contingent  remainder  to  his  next  heir  male. 

On  the  otherhaHd,>in  the  case  of  Wood  v.  Ingersole,  it  is  said 
to  have  been  resolved,  that  the  descent  of  the  fee  on  tenant  for 
life  destroyed  the  contingent  remainder;  in  that  case  it  is  said, 
three  distinct  parcels  of  land  were  severally  devised  by  the  tes- 
tator to  his  three  sons,  and  that. if  either  of  them  should  die,  the 
other  surviving  shall  be  his  heir;  the  eldest  json  died;  and  the 
reporter  says,  it  was  adjudged,  that  the  fee  descending  on  the 
eldest  son  at  the  father's  death^had  merged  the  freehold  devised 
to  him,  and  destroyed  the  contingent -remainder.     But  there 


,£j. 


(r)  XVL  The  books  apparently  differ  with  respect  to  the  destruction  of  the  contin- 
gent remainder^  in  pases  where  the'  inheritance  becomes  united  to  the  particular  estate 
by  desert,  but  may  be  recqnciled  by  distinguishing  between  those  cases,  where  the 
descent  of  the  inheritance  is  immediate  from  the  person  by  whose  will  the  particular 
estate  and  contingent  remainders  were  limited,  and  the  case$,  where  those  estates  were 
not  created  by  the  will  of  the  ancestor  from  whom  the  inheritance  immediately  de- 
scends on  the  particular  estate.  In  the  first  line  of  cases  the  descent  of  the  inheritanoe 
does  not  merge,  in  the  second  it  merges  the  contingent  remainders. 
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appears  to  have  been  a  notable  mistake  in  this  report,  both  as  to 

the  state  of  the  case,  and  as  to  the  judgment;  for  it  seems  the 

words  on  the  roll  are^  and  if  any  of  my  sons  die,  the  one  to  be  the  1  Bulst.  61. 

other^s  heir;  which  words  were  adjudged  void  for  uncertainty,  in  the  same 

for  there  were  two  survivors,  and  consequently  the  above  point  case. 

did  not  come  into  question.     As  to  the  case  of  Fortescue  «.  (^)T.  Jones, 

Abbot,(:r)  the  remainder  there  was  adjudged  to  be  vested,  and  79.  Pollez. 

therefore  the  decision  in  that  case  does  npt  affect  the  present  ^^I*  '^  the 

point  case  of 

Bat  in  the  case  of  Kent  t^.  Harpool,  which  as  to  the  point  in  ?^3[^"®^* 
question  was  this :  wf.  the  father  being  tenant  for  life,  remainder  ^Iv^' 
to  his  son  B.  for  life,  remainder  to  the  first  son  of  fi.  remainder  to  ^^^^^P^y 
the  heirs  of  the  body  of  ^.;  A.  died  before  any  son  was  bom  to  &  j        ^^ 
B.\  the  court  held  the  contingent  remainder  to  the  first  son  of  B.  ^  ^"^'     ' 
was  destroyed  by  the  descent  of  the  estate  tail  on  B.    Of  the  ^  y^^^^  3q^ 
same  opinion  was  Lord  Hardwicke  in  the  case  of  Hooker  v.  u^i. 
Hooker,  where  lands  were  conveyed  to  the. use  of  «^».and  hw^^^j^^** 
wife  for  life,  remainder  to  the  use  of  B.  the  ^on  of  A.  for  his  life,  j^^p^  \/&mo. 
remainder  to  the  first  and  other  sons  of  B,  in  tail^  renminder  to  Hardw.  18. 
his  daughters  in  tail,  remainder  to«4.  in  fee ;  A,  and  his  wife  died       r  ^3  1 
in  the  life-time  of  B.  who  afterwards  died  without  issoe,  leaving 
a  wife;  'ihe  question  was.  Whether  the  wife  of  B.  was  entitled  to 
dower  in  the  lands?    And  it  was  decreed  ^e  was ;  and  the  Xiord 
Chancellor  with  one  of  the  Judges,  was  of  opinion,  that  the  estate 
tat  life  in  B.  was  merged  by  the  descent  of  the.  inheritance  upon 
him,  and  the  contingent  remainder  destroyed. 

These  seeming  dLBferences  in  opinion,  I  apprehend,  may  be  re- 
conciled, by  a  distinction  between  those  cases,  where  the  descent  yHt  Crvmg 
of  the  inheritance  is  immediate  from  the  person,  by  whose  will  d.  WoMey 
the  particular  estate  and  contingent  remainders  were  limited;  and  «.  Norwoodf 
the  cases  where  those  estates  were  not  created  by  the  will  of  the  7  Tauni. 
ancestor,  from  whom  the  inheritance  immediately  descends  on  362. 
the  particular  estate ;  which  happens,  either  in  the  case  of  a  me- 
diate descent  from  the  person  who  devised  the  particular  estate 
and  contingent  remainders,  or  else  where  those  estates  were  not 
created  by  the  will  of  any  person,  from  whom  the  descent  of  the 
inheritance  is  derived.    Archer's  case  and  the  cases  of  Plunket  v. 
Holmes,  and  Boothby  v.  Vernon,  are  instances  of  the  first  sort 
And  if  in  the  case  of  Boothbv  v.  Vernon,  we  suppose  the  devisor  to 
Imve  left  a  son,  w1k>  had  died  intestate  without  issue  in  the  life-time 
of  the  sister,  to  whom  the  particiUar  estate  was  devised;  in  that 
case,  the  inheritance  would  first  have  descended  from  the  devisor 
to  his  son^  and  from  him  to  the  sister ;  and  consequently  the  de- 
scent of  it  on  the  particular  estate  of  the  sister,  would  not  have 
been  immediate  from  the  devisor ;  and  in  such,  ease,  I  apprehend, 
the  descent  would  have  merged  her  particular  estate,  and  the  in- 
heritance would  therebv  have  been  executed  in  her  possession ; 
and  eonsequently,  that  the  contingent  remainder  would  have  been 
destroyed,  (for  the  reasons  hereafter  given.)    The  (bird  sort  is 
instanced  in  the  cases  of  Kent  and  Harpool,  and  Hooker  and 
Hooker.  .       •    ^ 

The  reaaons  upon  whidi  I  ground  the  above  distinction  are 
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« 
these :  wherever  a  testator  limits  a  contingent  remainder,  it  is 
agreed  that  the  inheritance  descends  to  the  heir  only  till  the  con- 
tingency happens ;  if  so,  nothings  can  be  more  absurd  than  to 
[  344  ]  make  such  descent  destroy  the  contingency.  The  will  does  not 
operate  till  the  testator's- death ;  the  descent  takes  effect  at  Che 
same  time;  so  that,  under  such  a  construction,  the  particular 
estate  given  to  the  heir  by  the  will  arises  and  is  destroyed  in  one 
and  the  same  instant :  and  how  is  it  destroyed  ?  by  the  descent 
which  that  very  same  will  permitted.  This  would  be  making  a 
will  and  no  will  at  the  same  time,  and  wonid,  ii^  effect,  be  saying, 
that  a  limitation  of  a  particular  estate  in  a  will  to  a  testator's  heir 
at  law,  with  a  contingent  remainder  over,  without  any  ulterior 
vested  remainder,.must  be  void  in  its  creation.  For  it  is  evident, 
that  under  such  a  construction,  the  particular  estate  never  can 
take  effect  at  all,  its  existence  and  destruction  commencing 
together;  and  that  being  destroyed,  the  contingent  remainder 
over  is  also  gone,  before  it  has  even  a  moment's  ^anoe  for  exis- 
tence. Now  this  would  be  making  the  will,  in  this  respect,  ip90 
facto  void. 

That  estates  created  by  deVise,  should  be  liable  to  the  operation 
of  future  accidents,  as  much  as  if  they  had  been  created  by  any 
other  instrument  or  conve]rance  whatsoever,  appears  but  reason- 
able; for  the  nature  of  the  same  kind  of  estate  when  once  created, 
is  the  same,  whatever  might  have  been  the  mode  of  its  creation. 
But  that  is- no  reason  at  all  for  rendering  the  limitations  void  in 
their  very  creation,  and  denying  them  even  the  po^bility  of  ever 
taking  effect.  The  general  construction  of  wills  forbids  this,  by 
giving  effect  to  the  testator's  intention,  so  far  as  it  can  be  done 
consistently  with  the  established  rules  of  law.  And  when  in  the 
case  of  a  contingent  remainder  by  devise,  the  law  supposeth  the 
fee  to  descend  to  the  heir,  until,  or  iii  default  of  the  contingency ; 
it  surely  can  be  no  violation  of  that  law,  to  consider  such  descent 
as  conditional  and  imperfect,  where  the  giving  it  the  force  and 
effect  of  an  absolute  and  perfect  descent,  would  render  the  will 
originally  and  totally  abortive*  And  therefore  it  seems  to  have 
Vide  Raym.  ^^^  rightly  said  by  Wyndham,  and  agreed  by  all^  the  court,  in 
j^.  the  case  of  Plunket  v.  Holmes,  that  until  the  contingency  happens, 

Vide  supra,  ^^  ^^^  descends  to  the  heir  in  some  sort,  but  not  to  confound  the 
86.  71,  72.  estate  for  life,  but  so  as  to  leave  an  opening  for  the  interposition 
222 ;  infra,  of  the  remainders,  when  they  happen  to  interpose  between  the 
[  345  ]  estate  for  life  and  the  fee.  The  case  seems  nearly  allied  to  that 
845,  346.      of  estates  arising  y  nder  the  same  instrument. 

But  where  the  descent  of  the  inheritance  on  the  particular 
estate,  is  only  mediate  from  the  person  whose  will  created  the 
Supra,  843.  particular  estate  and  remainder;  or  where  the  descent  of  the  in- 
heritance is  otherwise  clear  of  the  first  mentioned  circumstances ; 
there  can  be  no  such  inconsistency  in  supposing  the  contingency 
to  be  destroyed  by  the  descent ;  for  in  all  such  cases  the  particular 
estate  is  created,  and  takes  effect,  with  a  capacity  of  being  after- 
wards destroyed  by  those  accidents  to  which  the  nature  of  such 
an  estate  is  generally  subject ;  such  as  forfeiture,  merger,  &c.^  its 
immediate  destruction  is  not  necessarily  involved  in  Uie  mode  of 
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its  creation,  as  it  must  be  in  the  former  case  under  the  same  con- 
struction. There  can  be  no  necessity,  therefore,  to  exempt  the 
particular  estate  in  these  cases,  from  the  operation  of  merger  by 
the  descent,  in  order  to  give  such  particular  estate  any  existence, 
as  there  is  in  the  former  case. 

In  the  first  case  we  observed  the  limitations  could  never  possi- 
bly take  effect,  if  the  descent  of  the  inheritance  were  allowed  to 
merge  the  particular  estate ;  in  the  latter  cases  they  may  take  efiect, 
though  the  descent  of  the  fee  be  allowed  its  ftiU  force  and  opera- 
tion; and  when  the  particular  estate  has  once  taken  .effect,  there 
is  no  more  reason  why  it  should  be  exempt  from  those  accidental 
modes  of  destruction,  to  which  the  law  subjects  estates  of  the 
same  nature  in  general,  than  there  is  in  any  other  case,  where  the 

E articular  estate  is  merged,  and  a  contingent  remainder  destroyed, 
y  the  accession  of  the  inheritance :  therefore  in  the  latter  cases 
the  descent  may  well  be  allowed  its  full  and  usual  operation. 

XVII.  {s)  Here  we  must  distinguish  between  the  cases,  where 
a  particular  estate  is  limited,  with  a  contingent  remainder  over, 
and  afterwards  the  inheritance  is  subjoined  to  the  particular  estate  [  346  ] 
by  the  same  conveyance ;  and  those  cases  wherein  the  accession 
of  the  inheritance,  is  by«  conveyance,  accident,  or  circumstance, 
distinct  from  that  conveyance  which  created  the  particular  estate.  "^ 

In  the  latter  cases  we  have  seen  the  contingent  remainder  is  gene- 
rally destroyed ;  in  the  former  it  is  otherwise.    For  where  by  the 
same  conveyance  a  particular  estate  is  first  limited  to  a  person 
with  a  contingent  remainder  over  to  another,  with  such  a  rever-  ^ 
sion  or  remainder  to  the  first  person,  as  would  in  its  own  nature 
drown  the  particular  estate  first  given  him ;  this  last  limitation  Vide  supra, 
shall  be  considered  as  executed  only  sub  mode^  that  is,  upon  such  p.  30.71,72. 
condition,  as  to  open  and  separate  itself  from  the  first  estate,  222. 
when  the  condition  happens;  and  by  no  means  to  destroy  or 
pieclude  the  contingent  estate. 

But  whether,  in  case  of  a  limitation  to  one  for  life,  remainder 
to  his  first  and  other  sons,  &c.  ren\ainder  to  the  heirs,  &c.  of  ten- 
ant for  life,  this  last  limitation  is  so  executed  in  him  as  to  entitle 
his  wife  to  dower  upon  the  husband's  decease,  aan»  issue,  has 
been  a  question. 

For  in  the  case  of  a  devise  to  c^.  for  life,  remainder  to  his  first  Cro.  Eliz. 
son  in  tail,  and  so  to  his  second,  remainder  to  the  heirs  of  the  SlS.Cordal^s 
body  of  w9.;  it  was  resolved,  that  the  possibility  of  the  m^an  case, 
estate  that  might  interpose,  kept  the  remainder  in  tail  daring  wf.'s 
life  so  disjoined  from  his  immediate  freehold,  that  his  wife  could 
not  be  endowed. 

On  the  other  hand,  in  the  above  cited  case  of  Hooker  v.  Hook-  Vide  supra, 
er.  Lord  Hardwicke  with  three  of  the  Judges  held,  that  even  sup-  p  343.  . 

(«^  XVII.  Distinction  between  the  cases  where  a  particular  estate  ia  limited  with  a 
contmgent  remainder  over,  and  aflerwards  the  inheritance  is  subjoined  to  the  particular 
estate  by  the  same  conveyance ;  and  those  cases  wherein  the  accession  of  the  inheri- 
tance is  by  a  conveyance,  accident,  or  circumstance  distinct  from  that  conveyance 
which  created  the  particular  estate.  In  the  latter  case  it  is  generally  destroyed,  in  the 
former  it  is  otherwise. 
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posing  after  the  descent  of  the  fee  upon  B,  there  resmiaed  any 
possibility  of  the  estates  opening  to  let  in  the  contingent  remain- 
ders, yet  as  the  contingency  bad  never  happened,  (and  the  hus- 
band being  dead)  never  could  happen,  the  wife  should  be  entitled 
[  347  ]       ta  dower,  and  he  did  not  think  that  Cordal's  case  was  law ;  and 
said  it  was  denied,  2  Saund.  386,  and  also  in  another  like  case  by 
Bridgman, 
Duncomb  v.      In  another  case*  indeed,  where  W.  was^  tenant  for  life,  remain- 
DuBcomb.     der  to  J.  S.  and  his  heirs  for  the  life  of  fF.,  remainder  to  the  heirs 
3  Ley.  437.  of  the  body  of  ^.,  remainder  over;   fF,  died  without  issne^  leav- 

^  The  above  noticed  case  of  Duncomb  v,  Duncomb,  suggests  a  mode  of  preven^ng 
dower's  attaching  upon  purchased  lands;  which  at  the  same  time  that  it  puts  the 
whole  estate  completely  in  the  purchaser's  power,  without  any  recourse  to  Ihe  trus- 
tee, vests  the  legal  freehold  in  him  solely,  and  on  his  decease  leaves  the  legal  inherit- 
ance to  his  heir,  absolutely  discharged  from  the  medium  of  any  trust.  For  this  pur- 
pose, the  lands  may  be  limited  to  the  use  of  his  appointees,  &c.  (in  the  fullest  manner ;) 
and  in  default  of  appointment,  to  the  use  of  him  and  his  iLssigns  during  his  life ;  and 
from  and  after,  the  determination  of  that  estate,  by  any  means  in  his  life-time,  to  the 
use  of  some  person  and  his  heirs,  during  the  natural  life  of  the  purchaser,  in  trust  for 
him  and  his  assigns ;  and  from  and  afler  the  determination  of  the  estate  so  limited  in 
use  to  the  said  trustee  add  his  heirs,  to  the  use  of  the  purchaser,  his  heirs  and  assigns 
for  ever.f — Note  hy  Mr.  Feame. 

t  As  the  limitations  sogge^ted  in  this  place  by  Mr,  Feame,  are  often  framed,  the 
lands  am  conveyed  to  such  uses  as  the  purchaser  shall,  by  deed  sealed  and  delivered 
by  him  in  the  presence  of  and  aittested  by  two  or  more  witnesses,  or  by  will  signed  and 
published  by  him  in  the  presence  of  and  attested  by  three  or  more  witnesses,  direct  or 
appoint ;  and  in  the  particalar  form  used  by  Mr.  Fearne,  the  ultimate  limitation  is  ex- 
pressed to  be  to  the  party  himsdf,  his  heirs  and  assigns. 

Now,  it  is  apprehended,,  that  no  good  reason  can  be  assigned  for  requiring  any 
specified  number  of  witnesses  to  the  execution  of  the  deed  by  which  the  power  is  exe- 
cuted ;  it  seems  therefore  sufficient  to  require  that  the  deed  shall  be  le^Ily  executed. 
Nor  can  a  good  reason  be  assigned  for  giying  the  party  a  power  to  appoint  by  will,  as 
he  has  the  absolute  ownership  of  the  fee,  and  may,  as  fully  and  effectually  dispose  of 
the  fee  simple  in  virtue  of  that  ownership,  as  through  the  mediimi  of  a  special  power. 
The  power  of  disposing  by  will  is  therefore* useless ;  but  it' is  attended  with  this  incon- 
venience, that  it  sometimes  gives  rise  to  nice  questions,  whether  the  disposition  operates 
as  a  devise  of  the  la1ad,  or  as  an  appointment  of  the  use,  and  thus  makes  it  doubtful  in 
whom  the  legal  estate  is  vested.  For  this  reason,  it  seems  advisable  to  omit  wholly 
out  of  the  clause  the  power  of  appointing  by  will.  In  respect  to  the  ultimate  Hmita- 
tion,  as  a  life  estate  is  first  limited  to  the  party,  it  seems  more  accurate  to  limit  the  fee 
to  his  heirs  and  assigns,  and  not  to  the  party  himself,  his  heirs,  and  assigns ;  but  this 
is  merely  verbal  criticism,  as  both  limitations  have  exactly  the  same  legal  operation 
and  cfiect.  If  these  observations  are  received,  the  clause  may  stand  as  follows,,  '*  To 
such  uses,  upon  and  for  such  trusts,  intents,  and  purposes,  and  with,  under,  axni  sub- 
ject to  such  powers,  provisoes,  charges,  declarations,  and  agreements,  as  the  said  A. 
shall  by  any  deed  09*  deeds,  with  or  without  a  power  of  revocation  or  new.appointment, 
to  be  by  him  legally  executed,  direct  or  appoint ;  and  in  default  of  such  direction  or 
appointment,  and  so  far  as  any  such  direction  or  appointment  shall  not  extend,  to  the 
use  of  the  said  A.  and  his  assigns  during  his  life ;  aiid  afler  the  determination  of  that 
estate  by  any  means  in  the  life-time  -of  the  said  A,  to  the  use  of  the  said  B.  and  his 
heirs  during  the  life  of  the  said  ^4.  in  trust  for  him  and  his  assigns ;  and  afler  the  ex- 
piration or  sooner  determination  of  the  said  uses  or  estates,  to  the  use  of  the  heirs  and 
assigns  of  the  said  A.  for  ever." 
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ing  a  wifef  the  question  was,  whether  she  was  entitled  to  dower 
or  not,  I.  e,  whether  the  reiQainder  in  J,  S.  was  such  an  interpos- 
ing estate  between  fF.'s  estate  for  life,  and  his  remainder  in  tail, 
as  to  prevent  her  being  do wable ;  and  diough  it  was  contended 
that  the  intail  was  executed  in  him,  and  that  the  remainder  to 
J.  S.  and  bis  heirs  during  his  life,  was  only  a  possibility;  yet  the 
court  upon  the  first  argument  adjudged  the  wife  was  not  do  wable.        [  349  ] 
For  we  are  to  observe,  this  remainder  to  J.  S.  was  an  interven* 
ing  vested  estate,  and  not  a  possibility,  as  appears  from  what  has  vije  supra, 
b^n  said  m  a  preceding  page;, and  this  case  was  allowed  to  be  p.  217,  218, 
good  law  by  Lord  Hardwicke  in  the  above  cited  case  of  Hooker  842 ;  and 
V.  Hooker.  vide  Vin.  v. 

16,  p.  415,  this  case  referred  to  and  recognized. 

XVni.(/)  I  observed  in  a  preceding  page^  that  notwithstand-  Supra,  p. 
ing  the  particular  estate  might  in  some  cases  be  revived,  yet  that  315. 
the  contingent  reinainder,  if  once  it  has  failed  for  want  of  the 
existence  of  the  preceding  estate  when  the  contingency  happened, 
shall  never  after  arise.    As  if  there  be  tenant  for  life  with  contin- 
gent remainder  over ;  tenant  for  life  makes  a  feof&nent  in  fee  upon 
condition;  if  the  contingency  happens  before  the  condition  is  . 
broken,  the  remainder  is  destroyed,  notwithstanding  the  tekiant  Show.  Cas. 
for  life  afterwards  enters  for  conditibn  broken.    But,1iowever,  if  Pari.  151. 
the  tenant  for  lifb  enters  for  the  condition  broken  before  the  con- 
tiogracy  happens,  the  contingent  remainder,  it  seems,  may  vest 
But  in  that  case,  if  the  reversioner  «nter  for  the  forfeiture,  before  2  Salk.  677. 
the  contmgency  happens,  then  is  the  contingent  remainder  de- 1  Ld.  Raym. 
stroyed.    Per  Holt,  Chief  Justice.  -  814. 

As  to  the  remainder's  vesting,  if  the  tenant  for  life  enters  before 
the  contingency  happens,  there  is  a'contrary  opinion  delivered  in 
Bacon's  Abridgment:  where  it  is  said  the  contingent  remainder  Bac.  Abridg. 
shall  never  arise,  though  the  condition  be  broken,  and  a  re-entry  y.  5.  p.  705. 
made  before  the  contingency  happens;  because -the  feoffment,  5th ed. under 
though  upon  condition,  was  a  forfeiture  and  determination  of  tne  Remainder 
particular  estate,  and  the  recovery  does  not  purge  the  forfeiture.  &  Reversion 
This  seems  to  have  been  the  opinion  of  Chief  Baron  Gilbert,  as  I  (D). 
find  it  laid  down  in  the  same  wocds  in  his  jBanuscript  treatise,  to       [  950  ] 

-  : 

It  sometimes  occurs,  in  practice,  that  A.  being  tenant  lor  life,  remainder  to  trustees 
and  their  heirs  during  his  life  in  trust  for  him,  with  the  iipmediate  remainder  or  rever- 
sion in  fee  to,  himself,  oonveys  to  B,  in  fee,  without  the  concurrence  of  the  trustee. 
Now,  during  the  life  of  A.  the  wife  of  B^  will  not  be  dowabie,  as  the  inheritance  during 
the  life  of  A.  will  not  he  executed  in  B»  in  possession,  on  account  of  the  limitation  to 
the  trustees  during  the  life  of  A.;  for  Bi  will  be  only  tenant  for  the  life  of  A.,  remain- 
der to  the  trustees  and  their  heir?  during  the  life  of  X  in  trust  for  B.  and  his  heirs 
during  the  life  of  A,  remainder  to  B.  in  fee  °H|jtt^ 

(t)  aVIII.  If  A  tenant  Ibr  life  with  contingeat^HHi^der  over  makes  a  feoffment  in 
fee  on  condition,  and  the  contingency  happens  'lition  is  broken,  the 

remainder  is  destroyed,  not withstandia^||li^i*^  ^vards  enters  for  the 

coocJKtion  broken,    if  the  tenant  fi>r  I*'  ^^^^^en,  before  the 

ooDtingency  happens,  the  contingency  ^^^HftK  •case,  if  the 

feversioner  enter  for  the  ^rfeiture 
remainder  la  destroyed. 
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Siqm,p.84.  which  I  have  before  referred.  He  cites  Gas.  in  Pari.  151.  Bat 
that  authority  does  not  seem  to  warrant  so  much,  as  it  does  not 
put  the  case  of  a  re-entry  before  the  coDtingency  happens.  The 
Vide  1  Inst,  ground  of  the  opinion  is  evidently  this;  that  notwithstanding  the 
252.  a.  re-entry  of  tenant  for  life,  the  effect  of  the  forfeiture  still  remains, 
so  ^as  to  entitle  the  reversioner  to  enter.  Now,  it  may  be  asked, 
if  the  estate  still  continues  forfeited,  how  can  it  be  supposed  to 
subsist  any  more,  after  the  re-entry,  than  immediately  after  the 
feoffment  from  which  the  forfeiture  commences?  And  where 
then  is  there  a  particular  estate  in  the  one  case,  to  support  the 
contingent  remainder,  any  more  than  in  the  other  ? 

But  notwithstanding  this  reasoning,  it  seems  upon  the  whole, 
that  Lord  Ch.  Justice  Holt's  opinion  is  agreeable  to  law :  for  both 
1  Inst.  202.  I^rd  Coke  and  Rolle  tell  us,  that  if  lessee  for  life  make  a  feoff- 
b.  1  Roll,      ment  upon  condition,  and  afterwards  enter  for  breach  of  the  con- 
^^ A  ^I^'     dition,  it  will  reduce  the  reversion  to  the  lessor,  and  the  estate  for 
pi.  4,  5.        Yik  will  be  restored  j  though  still  subject  to  the  entry  of  lessor  for 
the  forfeiture ;  just  in  the  same  manner  indeed  as  where  the  for- 
Vide  supra,  feiture  is  committed  by  acceptance  of  a  fine,  &c.  from  a  stranger, 
p.  323.         and  x^o  devesting  of  the  remainder,  or  alteration  of  the  particular 
estate  occasioned  thereby.    And  though  there  seem  to  be  some 
errors  in  the  references  by  Lord  Coke  and  Rolle  to  the  year 
89  Assis.      books,  as  to  their  application  to  this  point,  yet  L  find  two  cases  in 
pi.  16. 4  H.  xbe  year  books  (one  indeed  cited  by  Lord  Coke)  where  that  point 
6.  page  1 5. b,  jg  [^id  down  arguenda  on  one  side,  and  admitted  by  the  other 
side:  from  whence  it  seems,  that  after  re-entry  for  condition 
broken,  the  lessee  for  life  is  tenant  for  life  again,  as>  long  as  the 
lessor  does  not  qnter  upon  him  for  the  forfeiture ;  so  that  if  the 
contingency  happen  during  that  interval^  the  contingent  remain- 
der may  well  vest. 


[  351  ]  CHAPTER  THE  SIXTH. 

OTHER  PR6PERTIES  OF  CONTINGENT  REMAINDERS. 

Before  I  conclude  this  tract  of  Contingent  Remainders,  it  remains 
for  me  to  notice  certain  other  properties  belonging  to  them,  which 
could  not  properly  be.  brought  in,  under  any  of  the  foregoing 
general  heads. 

Accord.  I*  W  Pi^  I  ^h^'^  observe,  that  where  a  remainder    See  §  59. 

Stanley  v.     of  inheritance  is  limited  in  contingency  by  way  of  use,    62. 

Stanley^  *     or  by  devise ;  the  inheritance  in  the  meantime,  if  not 


(a)  I.  Where  a  remainder  of  inheritance  is  Hmited  in  contingency  by  way  of  use, 
or  by  devise,  the  inheritance  in  the  meantime,  if  not  otherwise  oisposed  of,  remains  in 
the  grantor  and  in  his  heirs,  or  in  the  heirs  of  the  testator,  until  the  contingency  hap- 
pens to  take  it  out  of  them. 
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Otherwise  disf»osed  &C,  remains  in  the  grantor  and  his  heirs,  or  in  16  Ve$,  4&1. 
the  heirs  of  the  testator,  until  the  contingency  happens  to  take  it  511. 
out  of  them. 

Thus,  where  one  made  a  feoffment  to  the  use  of  such  person  Sir  Edward 
and  persons,  and  for  such  estate  and  estates,  as  he  should  limit  Clere's  casQ, 
and  appoint  by  his  last  will  in  writing.    One' of  the  resoilutions  in  6  Co.  Rep. 
the  case  was,  that  where  a  man  makes  a  feoffment  to  the  use  of  ^'^  ^• 
his. last  will,  he  has  the  use  in  the  meantime.  [  352  ] 

And  where  a  feofiment  was  made  to  the  use  of  feoffor  for  his  Leonard 
life,  and  afterwards  to  the  use  of  such  tenants,  as  he  should  de-  Iiovie'scase, 
mise  any  part  of  the  premises  to  for  life  or  years,  &c.  and  after- 10  Co.  Rep. 
wards  to  the  use  of  the  performance  of  his  will  and  to  the  nse  of  78.  85.  b. 
such  person  and  persons,  to  whom  by  his  will  he  should  devise  Vide  of  a 
any  estate  or  estates  in  the  premises ;  and  after  performance  of  power  not 
his  will  to  the  use  of  several  persons  successively  in  tail,  and  uiti-  suspending 
mately  to  the  use  of  himself  and  his  heirs  for  ever.     The  Chief  ^be  vesting 
Justice  heldj  nothing  vested  till  the  death  of  the  feoffer,  because  ^^^  subse- 
he  had  power  by  his  will  to  devise  to  any  person,  be  it  in  fee  9P^^^  ^^' 
simple,  if  he  pleased ;  from  whence  it  followed,  that  in  the  mean-  tatK>n,8upra, 
lime  the  use  of  the  fee  vested  in  himself.  ^^  P*     "• 

And  where,  upon  a  feoffment  by  B.  to  the  use  of  himself  for  Beck's  case, 
life,  remainder  to  the  nse  of  J.  for  life,  remainder  to  the  use  of  the  alias  Burton 
first  son  begotten  of  the  body  of  ■/.  that  should  have  heirs  male  of  *•.  Nichols, 
his  body,  and  to  his  heirs  in  pepetuumj  and  in  default  of  such  ^^  ^^• 
issue  of  his  body,  to  the  use  of  the  first  daughter  of  J.  which  ^q?'  oVr' 
should  have  issue,  begotten  of  her  body,  and  for  default  of  such  ^:^'  } 
issue,  remainder  to  the  right  heirs  of «/!;  J.  levied  a  fine  before  he  q    *  qJ^* 
had  a  son  that  had  issue  male ;  upon  which  the  heir  of  B.  entered 
for  the  forfeiture. 

Two  points  arose  in  this  case ;  first,  whether  the  limitation  to 
the  first  son  of  J.  who  should  have  any  heirs  male  of  his  body, 
&c.  was  a  contingent  estate  tail  or  in  fee  ?     And  if  it  were  in  fee, 
then  secondly,  as  it  was  contended  that  the  subsequent  limitation  ^icle  supra, 
to  the  right  heirs  of  J,  must  in  that  case  be  contingent,  (upon  the  P*  ^^5. 
principle  that  no  subsequent  limitation  is  capable  of  vesting  after 
a  contingent  fee  limited  before)  whether  the  fee  remained  in  the 
feoffor  and  his  heirs  in  the  meantime,  so  as  to  entitle  the  heir  to 
enter  for  the  forfeiture  ?    Two  of  the  judges  seemed  to  incline  to 
the  affirmative  opinion;  and  held,  that  in  case  of  a  lease  for  life, 
remainder  to  the  right  heirs  oiJ.  S.j  and  tenant  for  life  makes  a 
feoffment  in  the  life-time  of  J.  S.  the  lessor  might  enter ;  though 
Croke  cited  a  case  to  the  contrary,  which  Yelverton  denied  to  be 
law.    However,  the  court,  after  several  arguments,  decided  the       [353  ] 
case  on  the  first  point ;  and-agreed  that  the  limitation  to  the  first  ^^^  ^°^^» 
son,  tc  of  J.  gave  such  first'  son  only  an  estate  tail:  and  conse-  ^^'  ^^  ^• 
quently,  that  the  subsequent  remainder  to  the.  right  heirs  of  J.  Barnard  v. 
became  vested  in  him ;  according  to  the  general  rule  before  treated  ^^a^^*- 
of  in  this  essay,  and  the  doctrine  established  in  the  case  of  Lod-  ^"P'*»  ?•  ^^* 
dington  v.  Eime,  that  a  remainder  to  a  perdon  in  eMe,'(as  that  to  ^^^*  ^' 
the  heirs  of  J.  here  was,  it  being  a  remainder  in  him,  as  he  took  ^^'  ^^^ 
a  preceding  life  estate)  may  vest,  if  the  preceding  contingent  re-  i~^  ** 
mainder  be  not  in  fee;  and  therefore  the  court  came  to  no  resolu-  TQfi[^  374. 
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tion  as  to  the  latter  point;-  though  the  opinion  of  Hntlon  and 
Yelverton  seems  to  hav^e  inclined  as  Lhare  mentioned. 

And  Holt,  Chief  Justice,  in  the  case  of  Davies  v.  Speed,  said, 
that  where  a  feoffment  is  made  to  the  use  of  wf.  in  tail,  re- 
Carth.  262.  mahider  to  the  use  of  the  right  heirs  of  T.  S.  who  is  then  living ; 
the  fee  simple  is  not  in  abeyance,  nor  in  the  feoffees,  but  resnits 
to  the  feoffor  and  remains  in  him,  till  the  contingency,  (viz.)  the 
death  of  71  S.  happens. 

So  where  the  inheritance  is  devised  in  contingency,  it  descends, 

if  not  otherwise  disposed  of,  to  the  testator's  heir,  till  the  contin- 

Raym.  28.    gency ;  as  where  wS.  devised  lands  to  J3,  bis  heir>  for  life,  and  if 

Plunkett  V.    B,  should  die  without  issue  living  at  his  death,  that  then  the  same 

Holmes.        should  remain  to  C  in  fee ;  but  if  B.  should  have  issue  living  at 

Supra,  p.      his  death,  then  the  fee  should  remain  to  the  right  heirs  of  B.;  it 

941.  ^as  resolved  that  jS.  took  an  estate  for  life,  with  remainder  in  fee 

in  contingency ;  and  it  was  said  by  Wyndham  and  Twisden,  and 

agreed  by  the  other  Judges,  that  the  fee  descended  to  B.  as  heir, 

till  the  contingency  happened,  though  not  so  as  to  confound  his 

estate  for  life,  and  was  not  in  abeyance;  that  in  relation  to  C,  B. 

took  only  an/ estate  for  life ;  but  in  the  meantime,  by  operation  of 

law,  h.e  had  the  fee  in  such  sort,  as  that  there  should  be  an  hiatus 

1  Rep.  66.    to  let  in  the  contingency,  when  it  happened.    And  that  in  Arch- 
Vide  supra,  er's  case,  though  Robert  took  an  estate  only  for  life  by  the  will, 
p.  150.  SI"?,  yet  by  operation  of  law  he  had  the  fee  also.         ^  ♦ 
Purefoy  v.        So  in  the  above  cited  case  of  Purefby  and  Jlogers,  where  & 
Rogers,         devised  lands  to  his  wife  for  life,  and  if  it  should  please  God  lo 

2  Saoders,  bless  her  with  a  son,  and  she  should  call  that  son  by  the  testatdr's 
[  S54  ]  christian  and  surname,  he  gave-ihe  inheritance  of  the  land^to 
380.  and  vid.  him  after  his  mother's  life,  anc(  if  he  died  before  he  came  to 
supra,  817.   twenty-one,  then  the  testator  gave  the  inheritance^f  bis  lands 

after liis  wife's  life  to  his  testator's  heirs  for  ever.  Before  any 
son  was  born,  the  4iejr  of  the  testator  conveyed  the  estate  to  the 
wife  and  her  second  husband  by  fine. — Saunders  urged,  that  the 
contingent  remainder  to  the  son  was  not  destroyed,  for  that  at 
the  time  of  the  fine,  the  heir  of  the  testator  had  no  reversion  or 
estate  in  him ;  for  that  an  estate  for  Hfe  was  devised  to  the  wife, 
and  the  remainder  in  fee  was  devised  to  her  son  upon  a  contin- 
gency ;  so  that  until  it  could  be  known  whether  such  contingency 
would  happen  or  not,  the  reversion  must  be  in  abeyance  and  not 
^  in  the  heir ;  and  then  his  conveyance  gave  no  estate  to  the  hus- 

band and  wife,  bdt  they  were  only  tenants  for  life  of  the  wife  as 
before.  But  Hale,  Ch.  Justice,  interrupted  him,  aiid  said  it  was 
clear  that  the  reversion  was  in  the  heir  of  the  testator  by  descent, 
and  not  in  abeyance ;  and  accordingly  it  was  adjudged,  that  the 
contingent  remainder  was  destroyed. 
Supra,  243.  Indeed  the  doctrine  of  the  descent  of  the  fee  till  the  contingency 
342.  happens  seems  to  have  been  clearly  admitted  in  both  the  above 

'  cited  cases  of  Fortescue  v.  Abbot,  and  Wood  v.  Ingersole. 

1  P.  W.505.  So  where  Ji.  devised  to  C.  for  life,  and  in  case^*.  should  have 
Carter  v.  issue  male,  then  to  such  issue  male  and  his  heirs  for  ever,  and 
Barnadiston,  after  the  death  of  C,  in  case  he  should  -leave  no  issue  male,  then 

2  Bro.  Cas.  to  />.  in  fee.  After  the  testator's  decease,  C,  before  he  had  any 
Pari.  I.  ' 
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issne,  suffered  a  common  recovery  of  the  lands  *  it  was  clearly 
held,  that  these  remainders  after  the  death  of  C.  were  contingent^ 
and  consequeotly  barred hy  the  recovery  of  C.  before  they  vested; 
and  then  tne  question  arose,  whether  the.  remainder  in  fee  was 
in  abeyance,  or  did  descend  to  the  testator's  heir  at  law  ? 

The  Master  of  the  Rolls  considered  the  fee  as  in  abeyance. 
He  strongly  argued  against  the  notion  of  the  fee's  descending  (in 
that  case  at  least)  to  the  heir  at  law  of  the  testator,  till  the  con- 
tingency happened :  yet  admitted,  that  where  one  devises  lands 
to  •/?.  for  life,  remainder  to  the  right  heirs  of  J.  S.  then  living, 
though  the  remainder  in  fee  is  in  abeyance,  yet  there  is  a  possi-  [  355  ] 
bility  left  in  the  heir ;  and  that  this  was  plain  even  in  the  case  of 
a  grant ;  and  that  this  possibility  seemed  such  an  interest  as  enti- 
tled the  donor  to  enter  for  the  forfeiture  made  by  tenant  for  life ;  , 
for  that  his  estate  was  as  much  determined  as  it  would  have  been 
by  his  death ;  and  that  it  was  absurd  that  a  tenant  for  life  by  an 
unlawful  act,  viz.  by  his  destroying  the  contingent  remainder, 
should  gain  to  himself  an  indefeasible  fee  simple ;  that  it  was 
like  the  possibility  that  was  upon  a  grant  at  comnion  law  to  a 
man  and  the  heirs  of  his  body;  for  there,  though  the  grantor- 
had  no  reversion,  yet  he  mi^t  enter  when  the  grantee  died 
without  issue. 

But  upon  an  appeal  to  Lord  Chancellor  Parker,  he  made  a 
point  of  reprobating  and  exploding  that  notion ;  and  held,  that 
nothing  but  necessity  could,  ii\  any  case,  support  the  admissicm 
of  it ;  that  there  could  be  no  other  reasonable  pretence  for  it,  but 
to  preserve  the  remainder ;  but  he  said  the  construing  the  fee  to 
be  in  abeyance,  would  on  the  contrary  tend  to  the  destruction  of 
the  remainder;  that  it  was  held,  where  the-remaii^er  was  devised 
in  contingency,  the  reversion  in  fee  descended  to  the  heir  at  law 
in  the  meantime ;  and  that  whatsoever  estate  was  not  disposed 
of  by  the  testator,  descended  to  the  heir.;  and  he  said,  he  snould 
abide  by  that  opinion,  and  was  very  clear  in  it. — ^That  it  was  a 
strange  construction  to  take  pains,  by  a  strain  in  law,  to  place  a 
remainder  in  nubibua  ox  in  abeyance,  on  purpose  that  the  testa- 
tor's intention  sliould  be  wholly  frustrated ;  and  that  the  tenant 
for  life  might  be  under  the  temptation  to  disappoint  the  will,  by 
destroying  the  contingent  remainder  by  a  recovery  or  feoffment ; 
which  in  such  case  must  be  admitted  to  be  tortious  conveyances; 
nay,  what  was  still  more  ejctraordinary,  that  the  tenant  for  life 
must  be  rewarded  for  this  wrong ;  and  that  he  who  before  .bad 
but  an  estate  for  life,  should  gain  an  absolute  and  indefeasible  fee 
simple ;  and  this  by  doing  a  wrongful  act ;  which  would  be  tak- 
ing advantage  of  his  own  wrong,  both  against  law  and  reason.— 
That  upon  the  recovery  suffered  by  C,  he  being  but  tenant  for 
life,  the  co-heirs  of  the  testator  having  the  reversion  in  fee  de- 
scended to  them,  they  had  a  right  of  entry  commencing  upon 
such  forfeiture  of  C 

So  the  Court  of  Common  Pleas,  upon  the  same  case  referred  to       [  356  ] 
them  out  of  Chancery,  were  clear  as  to  the  destruction  of  the  con-  Loddington 
tingent  remainders  by  the  recovery  suffered  by  C;  and  that  he  »•  Kime, 
thereby  gained  a  tortious  fee,  good  against  all  persons  "but  the  1  Salk.  224. 

32 
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1  Ld.  Raym.  right  heirs  of  the  testator ;  which  was  admitting  that  a  right  de- 

203.  scended  to  them. 

Supra,  p. 

226.  &  yide  2  Bio»  Gas*  Pari.  16. 

Vick  V.  Ed-      It  may  indeed  be  said,  that  in  a  subsequent  case  Lord  Talbot 
wards.  (Joes  not  seem  to  have  adverted  to  this  point ;  but  rather  to  have 

8  P.  W.  372.  accorded  with  the  doctrine  of  the  Master  of  the  Rolls,  in  Carter  v. 
Barnadiston.    It  was  a  case  where  lands  were  devised  to  two 
trustees,  and  the  survivor  of  them,  and  the  heirs  of  such  survivor 
Vide  Butl.     in  trust  to  sell.    And  upon  its  being  objected,  that  the  parties 
Note  1.  Co.  could  not  make  a  good  title,  because  the  fee  was  not  in  the  trus- 
Lit.  191.  a.  tees,  but  Was  limited  to  the  survivor,  and  it  was  uncertain  who 
after  Litt.      would  be  the  survivor ;  his  Lordship  held,  that  the  trustees  join- 
sect.  301.      jjjg  yrj  ^  gng  would  pass  a  good  title  to  the  purchasers  by  way  of 
estoppel :  that  here  the  fee  was  in  abeyance ;  and  it  was  certaia 
that  one  of  these  two  trustees  must  be  the  survivor,  and  entitled 
to  this  future  interest,  and  consequently  his  heirs  would  be  barred 
by  the  fine  of  their  ancestor. — And  it  being  said  by  the  counsel 
that  the  heir  of  the  devisor  would  join  hi  the  conveyance ;  his 
Lordship  said,  that  the  heir's  joining  would  supply  the  want  of 
proving  the  will,  but  that  In  every  other  respect  it  would  be  void. 
Vide  infra,    And  afterwards  he  cited  the  case  of  Weal  v.  Lower,  where  a  fine 
p.  864.         was  adjudged  to  pass  an  estate  not  vested,  by  way  of  estoppel. 

Now  upon  this  case  three  material  observations  arise;  first, 
that  SIS  the  heir  at  law  agreed  to  join,  the  question  respecting  the 
necessity  of  his  concurrence  was  not  debated ;  secondly,  thdt  in 
the  case  of  Weal  v.  l-iower,  the  fine  was  levied  by  the  remainder- 
man, and  did  not  at  all  aflect  the  particular  estate ;  whereas  in 
the  principal  case,  the  question  would  have  been,  whether  the 
fine  of  the  trustees,  being  tenants  for  life,  would  not  have  destroy- 
ed the  contingent  remainder  in  fee  to  the  survivor ;  and  thereupon 
have  given  the  heir  of  the  testator  a  right  of  entry  for  the  forfei- 
ture, agreeable  to  the  doctrine  held  in  the  above  cited  case  of 
Carter  v.  Barnadiston;  thirdly, that  the  devise  here  being  to  the 
trustees  in  trust  to  sell,  would  have  carried,  in  the  very  nature  of 
[  357  ]  the  trust,  such  an  estate  as  should  enable  the  trustees  to  perform 
the  trust,  by  disposing  of  the  fee,  in  exclusion  of  the  heir  at 
law ;  supposing  the  devise  to  them  had  been  indefinite,  with- 
out any  words  of  limitation  at  all,  either  to  the  survivor  or  the 
heirs,  &c. 

II.  (6)  The  summary  authority  of  Vick  v.  Edwards         See§ 
has  introduced  the  habit  of  considering  a  demise  of         187a. 
lands  to  trustees  and  the  survivor  of  them,  and  the 
heirs  of  such  survivor  in  trust  to  sell,  &c.  as  giving  such  trustees 
a  joint  estate  for  life,  with  a  contingent  remainder  in  fee  to  the 
survivor  of  them ;  together  with  the  consequent  practice  of  requir- 
(x)  By  the    ing  a  fine  (x)  from  them,  to  bind  such  contingent  interest  by  way 
vnadem        of  estoppel.    But  the  operation  of  silch  a  devise,  in  giving  the 
]^racHce  of  trustees  pnly  an  estate  for  life,  with  a  contingent  fee  to  the  survi- 

{h)  11.  On  the  eflfect  of  a  devise  of  lands  to  trusteed  and  the  survivor  of  them,  and 
the  heirs  of  the  survivor  in  trust  to  sell. 
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Tor ;  end  the  necessity  for  a  fine  from  them,  seems  at  least  pro-  ike  prafes' 
blematical;  considering  the  strong  ground  afforded  by  the  nature  non^  mIcm 
of  the  trusty  for  construing  the  fee  to  pass  to  the  trustees  abso-  depending 
lately,  even  without  any  words  of  limitation ;  according  to  the  ^«  ^  devise 
general  doctrine  of  the  fee's  passing  by  an  indefinite  devise ;  «<»«^»'  ^ 
where  the  extent  and  execution  of  the  trust  reaches  the  whole  ^  ^J"  '^ 
fee;  as  that  for  a  sale  and  disposition  of  the  lands  clearly  does.      ^'  Eamarde^ 

The  first  words  alone,  it  seems,  would,  from  the  nature  of  the  ^^^^^^f^ 
trust,  have  carried  the  fee  to  the  trustees ;  the  latter  words  do  not  *?^      ,* 
give  it  from  them ;  which  indeed  would  have  been  an  ^^V^^^\pith(mt  the 
negative  upon  the  constructive  operation  of  the  first    But  their  concurrence 
effect  is  included  in  that  of  a  devise  to  the  trustees  and  their  ^f  ^j^  j^^,. 
heirs ;   inasmuch  as  they  expressly  direct  the  fee  to  the  same  at  law.  See 
person  as  such  a  complete  limitation  would  ultimately  carry  it  to,  Co.  lAu. 
viz.  the  survivor  of  the  trustees..    The  limitation  therefor,e  to  the  191.  a.n,  1. 
survivor  and  his  heirs,  does  not  contradict  the  construction  of  a  after  eeci, 
joint  fee ;  it  ia  merely  deficient  in  expression,  by  stopping  short  of  d01.17tA«<l. 
the  intended  extent;   as- in  the  case  of  a  devise,  without  any 
words  of  limitation,  though  not  so  «hort  as  that  does. .  And  why 
is  not  the  less  deficiency  to  be  supplied,  by  construction  on  the       [  358  ] 
nature  of  the  trust  in  one  case,  as  well  as  the  greater  in  the 
other  ?    I  have  the  note  of  a  modern  case,  where  even  in  a  devise 
to  thr.ee  persons  (not  as  trustees  but  beneficial  devisees)  the  appa^r 
rent  intent  that  they  should  take  the  fee  jointly,  ruled  the  con- 
struction ;  notwithstanding  the  fee  was  expressly  limited  only  to  Goodtitle  v. 
the  survivor ;  it  was  a  devisi^  to  three  persons,  to  have  and  td  Layman,  in 
bold  to  them  as  joint  tenants  and  the  survives  and  survivor  pf  K.  B.  Trin. 
them  and  the  heirs^and  assigns  of  such  snrvivor  for  ever.    And  Term, 
the  court  of  King's  Bench  held  it  to  be  a  joint  tenancy  in  fee.(c)    ^^  ^^^*  ^' 

But  admitting  the  nature  of  the  trust  were  not  held  to  supply 
the  deficiency  of  the  words  of  limitation,  a«id  oarry  the  immediate 
fee  to  the  trustees  by  implication :  still  ihat  trust,  at  least,  imports 
a  power  of  conveying  and  disposing  of  the  fee  absolutely,  to 
effectuate  the  declared  iptent  and  ^direction  of  the  testator,  for 
making  the  sale  and  disposing  of  the  estate,  which  was  the  sub- 
ject of  the  trust;  and  then,  the  purchaser  would  conje  in  under 
the  will,  in  exclusion  as  well  of  the  heir  of  the  testator,  as  of  (be 
heir  of  the  surviving  trustee. 


^  ■■ 


{c)  In  the  matter  of  J.  Harrison  an  infant,  8  Ans.  886,  a  mortgagee  in 
fee  devised  his  property  real  and  personal  to  three  trustees,  and  the  survi- 
vor or  survivors  of  Lhem>  and  the  heirs,  executors,  aad  administrators  of  ^  v  p^  • 
such  survivor  upon  certain  trusts  ;  the  court  considered  the  fee  as  having  fpt^f^*  ^ 
descended  upon  the  infant  heir,  until  by  the  death  of  two  of  the  trustees,  w^j-»-j-^, 
the  contingent  remainder  in  fee  to  the  survivor  should  t^ke  effect. — The  -  KVg*  97 
reporter  observes,  that  the  trust  of  the  will  was  not  to  sell,  nor  any,  which      .    imnUm 
by  necessary  implication  (j?)  carried  the  fee  to  the  trustees.  jiiion        ' 

It  should  be  observed,  that  whatever  doubt  may  be  entertained  of  the 
ability  of  trustees  under  the  devise  in*  question  to  convey  the  fee,  where 
the  devise  carries  the  legal  estate,  there  can  be  none,  of  their  conveyances  (v)  Vide 
passing  the  equitable  e8tate.(y)  BuiL  Co^ 

On  the  effect  of  a  finis  levied  in  these  cases,  by  the  tenant  for  life,  see  Liii,  191.  «• 
Mr.  Preston's  Treatise  on  Conveyancing,  vol.  i.  p.  801.  n.  1.  ilthed. 
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And  supposing  such  a  devise  made  not  to  tnistees  btit  to  bene* 
[  359  ]       ficial  devisees ;  and  that  the  limitation  indisputably  gave  them  a 
joint  estate  fot  Ufe,  with  a  contingent  remainder  in  fee  to  the  sur- 
vivor, suspended  till  such  survivor  become  ascertained,  by  the 
death  of  his  co^evisees;  even  in  that  case,  the  concurrence  of 
the  heir  at  law  would,  it  should  seem,  preclude  the  occasion  of  a 
Vide  Pure-    fine.    For  the  heirfs  joining  in  a  conveyance  wfth  the  several 
foy  V.  Ro-     devisees  then  seised  of  the  partici^lar  estate  supporting  sdch  con- 
gers, supra,  tingent  remainder  would  merge  that  particular  estate,  destroy  the 
p;  353.         remainder,  and  complete  the  title  by  passing  the  fee  from  the  heir 
at  law  to  the^  purchaser. 

Upon  the  whole,  therefore,  the  opinion  in  the  case  of  Vick  v. 
.  Edwards,  does  not  appear  to  have  been  the  subject  of  siifBcient 
consideration,  to  be  relied  on  as  an  authority  agamst  the  doctrine, 
Vide  infra,  relative  to  the  descent  of  the  inheritance  to  the  testator's  heir; 
505,  506,  which  appears  to  have  been  so  directly  and  fully  established,  by 
507.  536*7,  the  several  cases  I  have  examined  in  regard  to  it ;  and  is  confirm- 
et  aeq.  ^d  by  other  cases  cited  in  the  sequel  of  this  essay. 

To  dispute  the  descent  of  the  inheritance  to  the  heir  at  law  of 
the  testator,  in  the  case  of  a  contingent  remainder  created  by  will, 
would  be  sacrificing  tbe  authority  of  a  series  of  cases,  wherein 
that  point  has  been  solemnly  decided  and  repeatedly  recognized 
after  the  maturest  discussion,  to  the  occasional  opinion  of  Lord 
Talbot,  in  Vick  v.  EMwards,  where  that  p6int  was  not  debated, 
nor  the  direct  subject  of  decision;  and  the  arguments  of  the 
Master  of  the  Rolls,  in  Carter  v.  Bamadiston,  whose  opinion  was 
over-ruled  on  the  appeal  to  the  Chancellor  ia  tbe  same  case ;  and 
by  the  court  of  King's  Bench,  in  Loddington  and  Eime. 

ill.  {(f)  I  have  hitherto  confined  my  observations  on  the  doc* 

trine  o(  the  continuance  of  the  inheritance  in  the  grantor  and  his 

[  360  ]       heirs,  to  cases  of  conveyances  by  way  of  use,  and  dispositions  by 

win.    For  different  opinions  have  prevailed  in  respect  to  its 

admission  in  convevances  at  common  law. 

Some  have  held,  that  in  case  of  a  lease  for  life,    See  §  59- 
remainder  to  the  right  heirs  of  J.  S.  then  living,  no    62. 
estate  at  all  remains  in  the  grantor,  and  that  he 
cannot  enter  for  the  forfeiture,  in  cade  of  a  feoffment  of  fhe^  ten- 
ant for  life;  whilst  others,  though  disinclined  to  admit  that 
any  estate  remains  in  the  grantor  in  such  case,  still  allow  him 
a  right  of  entry  for  the  forfeiture,  upon  a  feoffment  by  the  tenant 
for  life ;  no  less  than  on  the  determination  of  his  estate  by  death, 
Vide  Plowd.  ^ISlfore  the  contingency  happens.    These  opinions  are  foutided  on 
25.  29.  35. '  ^^  assumption^  that  the  remainder  must  pass  oqt  of  the  donor,  at 
654.556.  *    the  time  of  the  livery;  and  consequently  that  no  estate  shall 
563.  Co]  Lit.  remain  in  him  after  such  livery;  and  therefore  in  the  case  of  a 
342;  b.         lease  to  one  for  life,  remainder  to  the  right  heirs  of/.  «9.;  the  re- 

{d)  in.  The  inheritance  continues  in  the  grantor,  when  a  contiogent  remainder  of 
inberitanee  is  created  in  conveyances  at  common  law. — On  thii)  question  dijQferent 
opinions  have  been  entertained ;  Mr.  Feame  contends  for  the  affirmative,  on  the  ground 
that  the  reveraion  was  in  the  grantor  at  the  time  of  the  disposition,  and  necessarily 
mu4t  remain  in  him  till  the  disposition  takeeil^t. 
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mahder,  they  tell  iis,  is  in  abeyance,  or  in  nubibus,  dr  in  gremio  |  p^  \y^  515 
legis:  though  by  way  of  some  sort  of  compromise  between  com«  51 6.  ' 
mon  sense,  and  the  supposition  of  an  estate  passing  out  of  a  man, 
where  there  is  no  person  in  rtrum  nahirdj  no  object  besides  hard 
and  hardly  intelligible  words  for  the  reception  of  it,  at  the  iitm  of 
the  livery;  they  are  compelled  to  admit  such  a  species  pf  interest 
to  remain  in  the  grantor,  as  upon  the  determination  of  .the  estate 
before  the  contingent  remainder  can  take  place,  entitled  the  gran- 
tor or  his  heirs  to  enter  and  re-assume  the  estate. 

Thus  in  case  of  a  lease  for  life  or  in  tail,  remainder  t0  the  right  2  Roll.  Abr. 
h^irs  of  J.  S.  if  tenant  for  life  dies,  or  tenant  in  tail  dies  without  418.  pi.  1,2. 
issue  living  J.  &,  it  is  laid  down,  that  as  the  heirs  of  J.  S.  can 
never  take,  therefore  the  donor  shall  have  the  land  again.  What 
is  this,  in  effect,  but  admitting,  that  no  more  actually  passed  out 
of  the  grantor,  than  the  estate  to  the  tenant  for  life  or  ia  tail,  until 
and  unless  J*.  S.  died  before  the  estate  *of  such  tenant  determined? 

But  still,  some  denied  the  right  of  entry  of  the  donor  for  a  for- 
feiture of  the  tenant  for  life;  as  in  the  ciase  put  by  Croke  in  Beck's 
case,  Lit.  Rep.  160,  whilst  others  held  a  contrary  doctrine;  agree- 
able to  the  opinion  of  Yelverton  and  Hutton  in  dieir  arguments  [  361  ] 
on  the  same  case;  and  that  of  the  Master  of  the  Rolls  in  Carter 
V.  Bamadiston,  above  noticed.  Supra,  854. 

Now,  without  entering  into  the  grounds  of  distinction  between 
the  determination  of  the  estate  for  life  by  forfedture,  and  by  death 
of  tenant  for  life;  it  must  be  an  object  of  no  small  curiosity,. to 
understand  how  a  remainder  can  pass  from  a  donor  until  there 
exists  some  donee  to  receive  it  of  him;  if  it  passes  at  all,  the  con- 
clusion rather  seems  to  be,  it  passes  to  somebody;  and  whilst  it 
does  not  pass  to  any  body,  one  might  suppose  it  does  not  pass  at 
all.  And,  however  profound  a  solution  of  this  difficulty,  may  be 
discoverable  by  adepts  in  legal,  lore,  under  the  expressions  ^Un 
abeyance,^  <<  in  nubibus^^  or  ^<  in .  gremio  legis,'^  I  cannot  but 
think  it  a  more  arduous  undertaking,  to  account  for  the  operation 
of  A  feoffment  or  conveyance,  ip  annihilating  an  estate  of  inherit- 
ance, or  transferring  it  tothe  clouds,  and  afterwards  regenerating 
or  recalling^  it  at  the  beck  of  some  contingent  event,  than  to  recon- 
cile to  the  principles,  as  well  of  common  law  as  of  common  sense, 
a  Bu^ension  of  the  complete  or  absolute  operation  of  such  feoff- 
ment or  conveyance,  in  regard  to  the  inheritance,  till  the  intended 
channel  for  the  reception  of  such  inheritance  comes  into  exist* 
ence;  in  any  case  at  leasts  where  a  present  estate  of  freehold 
passes  in  the  meantime,  as  the  immediate  and  initiate  subject  of 
the  operation  of  such  conveyance.  The  doctrine  of  estates  to  be 
enlarged  upon  condition,  may  be  referred  to  for  such  a  principle, 
as  no  new  thing  in  onr  law;  and  the  several  cases.cited  by  Lord  Vide  Co.  Lit. 
Coke  against  the  opinion  of  the.  fee  simple  passing  before  the  ^I^*  a.  217, 
condition  performed,  in  case  of  a  feoffment  to  one  for  years,  upon  ^^^*  ^• 
condition  to  have  an  estate  of  freehold  or  inheritance  on  payment 
of  a  certain  sum,  &c.  show,  that  there  was  no  such  universally 
allowed  absurdity,  in  the  texture  of  our  common  law,  as  to  pre- 
vent the  inheritance  continuing  in  the  grantor,  where  there  was 
no  passage  for  its  transition,  open  at  the  time  of  the  livery. 
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Plowd.31,a.     Indeed,  Hales,  Justice,  in  the  case  of  Col  thirst  v.  Bejoshin, 

utterly  denied  what  had  been  alleged,  that  the  remainder  ought 

to  pass  out  of  the  lessor  at  the  time  of  the  feoffment;  and  put 

[  36S  ]       several  apposite  eases,  to  prove  that  at  common  law,  a  freehold, 

by  agreement  had  upon  the  livery,  might  be  transferred  from  one 

to  another,  by  matter  tx  post  factOy  without  passing  out  of  the 

Brook.Read.  donor  at  the  time  of  the  livery.    And  Brooke,  I  observe,  states  a 

onStaUlim.  case  directly  to  this  point;  viz.  ^.  makes  a  lease  for  life  on  con* 

84.  dition  that  if  the  lessee  has  issue  in  his  life  the  land  shall  remain 

to  JV.  in  fee;  wS.  recovers  against  the  lessee  by  writ  of  waste,  and 

has  execution,  lessee  has  issue  and  dies.  -No  action  of  formedon 

accrues  to  W,',  because  the  fee  remained  in  tS.  until  lessee  had 

issue,  and  then  the  recovery  defeated  the  first  limitation. 

It  may  be  proper  to  caution  the  reader,  against  confounding 
Vide  supra,  this  last  cited  case,  with  the  instances  of  limitations  over  on  con- 
p.  262,263.  ditions  to  defeat  the  particular  estate-;  for,  here  the  word  remain 
applies,  as  to  the  possession,  to  the  expiration  of  the  lessee's  estate 
for  life,  and  means  a  commencement  only  in-  interest  upon  his 
having  issue  in  t^.'s  life-time. 
Supn,  p.  84.     Gilbert,  in  the  manuscript  treatise  before  referred  to,  after  stat- 
ing the  case  of  a  lease  for  life,  remainder  to  the  right  heirs  of 
J,  iS'.'then  living,  and  adopting  the  position  of  the  remainder's 
being  in  abeyance,  that  is,  as  he  says,  in  no  person  but  in  nubi- 
btiSf  because  the  donor  has  limited  it  out  of  him,  and  all  remain- 
ders must  pass  out  of  him  at  the  time  of  the  limitation,  observes, 
it  may  be  objected,  that  then  such  remainders  ought  to  escheat 
to  the  lord ;  as  well  as  where  his  tenant  dies  without  heirs ;  for 
they  actually  passed  out  of  the  tenant ;  and  though  they  could 
not  vest  in  the  persons  intended ;  yet,  it  was  not  reasonable  they 
should  return  to  the  feoffor,  against  his  own  grants  and  when  he 
had  by  his  own  act  parted  with,  and  given  them  away ;  but  the 
lord  ought  rather  to  have  them  by  escheat.     In  answer  to  which 
objection,  he  says,  it  is  to  be  observed,  that  the  reason  of  the  es- 
cheat is  the  death  of  the  tenant  without  heirs,  and-  that  so  are  the 
Fitz.  N.  B.   ^ords  of  the  prsecipe;  but  nothing  vested  in  J.  S.  or  his  heirs, 
144*  and  therefore,  the  lord  could  have  no  escheat  as  from  them.  And 

as  to  th€^  feoffor,  he  or  his  heirs  were  still  in  esse^  and  since  the 
[  363  ]       grantee  could  not  take  the  remainder,  and  no  other  person  had  a 
right  to  claim  it,  it  must  return  back  again,  and  settle  in  the  feoffor, 
as  if  no  disposition  had  been  made. 

N6w  what  does  such  answer,  to  the  objection,  plainly  amount 
to,  more  or  less,  than,  that  the  feoffor  and  his  heirs  still  continued 
tenants  to  the  lord ;  because  neither  the  grantee  nor  any  other 
person  in  the  world,  having  acquired  any  right  under  the  limita- 
tion of  the  remainder,  it  was  as  much  out  of  the  case,  and  the 
feoffor  and  his  heirs  as  fully  etititled,  as  if  it  had  never  been  made? 
To  whom,  then,  could  it  ever  have  passed  out  of  the  grantor  ? 
And  from  whom  could  it  ever  return  to  him  ?  Where  is  the 
sense,  in  saying,  a  remainder  must  pass  out  of  the  grantor,  in  a 
case  where  you  deny  it  ever  passed  at  all  to  the  grantee  or  any 
body  else  ?  Or  that  livery  must  have  its  immediate  operation,  in 
a  case  where  it  is  admitted  to  have  left  the  estate  in  the  same 
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plight  exactly  as  if  it  had  never  been  made  at  all  ?  Would  there 
not  be  better  sense  m  considering  the  disposition  itself,  in  all  these 
cases,  as  put  in  suspense,  till  the  event  or  contingency  referred  to 
decides  its  effect?  What  is  there  to^move  the  subsisting  estate 
in  the  lands  from  the  grantor,  before  the  alienation  of  it  takes 
effect  ?  That  alienation  may  indeed  rest  in  abeyance  or  expecta* 
tion,  till  the  contingency  or  future  event  gives  it  operation.  And 
it  is  that,  rather  than  the  respited  inheritance,  to  which.,  during 
its  mere  potential  undecided  operation,  the  allusion  of — caput 
iniernubila  condii — seems  most  applicable,     ''^  ^     ^deCo.Lit, 

In  short,  to  bring  this  doctrine  to'  the  test  of  common  reason,  342.  b. 
we  may  state  it  thus:  A  man  makes^a  disposition  of  a  remain- 
der or  future  interest,  which  is  to  take  no  effect  at  all  until  a 
future  event  or  contingency  happens;  it  is  admitted  that  na in- 
terest passes  by  such  a  disposition  to  any  body,  before  the  event 
referred  to  takes  place«  The  question  is,  what  becomes  of  the  inter- 
mediate reversionary  interest,  from  the  time  of  the  makinayuch 
future  disposition  until  it  takes  effect  ?  It  was  in  the  grantor  or 
testator  at  the  time  of  making  such  disposition ;  it  is  confessedly 
not  included  in  it.  The  natui'al  conclusion  seems  to  be,  that  it 
remains  where  it  was,  viz.  in  the  grantor  or  the  testator  and  his 
heirs,  for  want  of  being  departed  with  to  any  body  else. — ^When  [  364  ] 
the  future  disposition  takes  effect,  then  the  reversionary  or  future 
interest  passes  pursuant  to  the  terms  of  it;  but  if  such  future  dis- 
position fails  of  effect,  either  by  reason  of  the  determination  of 
the  particular  estate^  failure  of  the  contingency,  or  otherwise; 
w^^hat  is  there  then,  to  draw  the  estate,  which  wad  thd  intended 
subject  of  it,  out  of  the  grantor  or  his  heirs,  or  the  heirs  of  the 
testator  ?  ^  Or  who  can  derive  title  to  an  estate,  under  a  pros- 
pective disposition)  which  confessedly  never  takes  any  effect 

at  all? 
See  §747.        IV.  (e)  Another  observation  is,  that  a  contingent  Weale  and 

remainder  of  inheritance  is  transmissible  io  the  heirs  Lower.^ 
of  the  person  to  whom  it  is  limited,  if  such  person  chance  to  die  Pollexfl  54. 
before  the  contingency  happens.     This  appears  as  well  in  the 
above  cited  case  of  Vick  v.  Edwards,  as  in  that  of  Weale  and 
Lower,  stated  in  the  next  page. 

The  same  law,  it  seems,  holds  with  respect  to  future  uses,  as  i  R^p.  99,  a. 
where  «/f .  seised  of  the  manor  of  S,  covenanted  with  another,  Wood's  case 
that  when  J.  S.  should  enfeoff  him  of  the  manor  of  Z>.  that  he  there  cited, 
would  stand  seised  of  the  manor  of  S,  to  the  use  of  the  covenantee 
and  his  heirs.    The  covenantee  died,  J.  &  enfeoffed  the  covenan- 
tor, and  the  heir  of  the  covenantee  was  adjudged  to  be  in,  in  Vide  Gumel 
course  and  nature  of  a  descent.    And  in  general,  it  seems,  that  o.  Wood. 

(e)  IV.  A  contingent  remainder  of  inheritance  is  transmisdble  to  the  Cited  by  the 
heirs  of  the  person  to  whom  it  is  limited,  if  such  person  chance  to  die  Vice  Chan' 
before  the  contingency  happens,  except  the  existence  of  the  devisee  of  cellar  in 
the  contingent  interest  at  some  particular  time  may  by  impHcation  enter  1  Mad.  387^ 
and  make  a  part  of  the  contingency  its^f,  upon  which  such  ipterest  is  Vide  Doe  d» 
intended  to  take  eflfect.  Calkin  e. 

Tamkinson,  2  Matde  4*  S.  166. 
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Vin.  V.  8.  p.  eontingeot  interests  pass  to  the  real  or  personal  representaiivesi 
112.  ca.  88.  according  to  the  nature  of  such  interests,  as  well  as  vested  inter- 
Et  vide  ests,  so  as  to  entitle  such  representati?es  to  them  when  the  con- 
1  Vesey,  sen.  tingencies  happen.  ^ 

47.  237.  j|q(  some  cases  may  arise,  where  the  existence  of    See  §  748. 

And  vide  ^fj^  devisee,  &c.  of  the  contingent  interest,  at  some 
Wilson  «.  particular  time,  may  by  implication  enter  and  make  part  of  the 
fl^J  1  contingency  itself,  upon  which  such  interest  is  intended  to  take 
k  R  r  ^ff<^^  As  in  a  moderp  case.of.a  settlement  of  the  wife's  lands, 
P  1  38»^  ^^  herself  for  hfe,  remainder  to  her  husband  for  life,  if  any  issue 
j^J*  660  ^^  ^^^  marriage  should  so  long  live,  remainder  to  all  the  children 
et  sea  '  in  fee ;  and  if  she  died  without  i9sue,  or  such  issue  died  under 
ju.     ^  twenty-one,  then  as  to  one  moiety  to  the  husband  in  fee.    The 

Moorhouse  ^^^  ^f  King's  Bench,  held,  that  upon  all  .the  circumstances  of 
V.  am-  ^1^^  case,  the  contingency  on  which  the  husband's  estate  in  fee 
Bla^'  Re  ^^  ^^  arise,  was  that  of  his  surviving  (viz.  living  at  the  death 
6d8^  *      ^*  of)  h^  wife,  and  that  as  he  died  first,  the  contingency  never 

Moor,  654.       V.  (/)  We  are  to  remember,  however,  that  a  con-    See  §754- 
pl.  750.         tingent  remainder  may,  before  it  vests,  be  passed  by    756. 
fine  by  way  of  estoppel,  so  as  to  bind  the  interest 
which  shall  afterwards  accrue  by  the  conting;ency.    As  where  •/?• 
made  a  feoffment  to  the  use  of  himself  for  life,  and  after  the  death 
of  himself  and  M.  his  wife,  to  the  use  of  B.  (his  eldest  son)  for 
Pollex-  64.    life,  and  after  the  death  of  wf.  M.  and  ^.,  to  the  use  of  B.  and  the 
Weale  v.       heirs  male  of  his  body,  and  for  default  of  such  issue,  to  the  use  of 
Lower.         the  heirs  of  J8.;  B.  had  issue  a  daughter,  and  then;  by  fine,  and 
indenture  granted  to  JD.  for  500  years,  to  commence  after  the 
death  of  «^.f  B.  died,  M.  died,  w9.  survived ;  it  was  held  that  the 
Vide  supra,  estate  limited  to  B.  was  a  contingent  remainder  ;  for  the  particu- 
p.  802,  303.  lar  estate  was  only  for  the  life  of  w2.  whereas  B.^s  estate  was  not 
to  commence  till  after  the  death  of  Ji.  and  M,  and  though  B. 
levied  the  fine  for  500  years  and  died,  before  the  contingency 
happened,  yet  his  heir  afterwards,  when  the  contingency  happen- 
ed, was  bound  by  the  fine,  and  the  lease  for  500  years  to  B.  took 
place ;  for  it  was  agreed  that  the  contingent  remainder  descended 
to  his  heir ;  and  though  the  fine  operated  at  first  by  conclusion, 
and  passed  no  interest,  yet  the  estoppel  should  bind  the  heir ;  that 
upon  the  contingency  the  estate  by  estoppel  became  an  estate  in 
interest,  of  the  same  effect  as  if  the  contingency  had  happened 
before  the  fine  was  levied ;  that  if  the  fine  had  been  in  fee,  it 
would  have  barred  the  heir,  and  operated  to  the  benefit  of  the 
possession,  as  the  fine  of  a  disseisei^  to  a  stranger ;  but  being  only 
for  years,  the  fee  w^s  vested,  and  the  term  good,  being  drawn  out 
of  the  fee. 

The  same  point,  a^  I  have  already  observed,  was  established  in 
the  case  of  Vick  v,  Edwards,  though  Lord  Talbot  did  not  seem 
to  advert  to  the  circumstance  of  the  fine's  being  levied  by  the 


(/)  V.  A  contingent  remainder  may,  before  it  vests,  be  passed  by  fine  by  way  of 
estoppel,  so  as  to  bind  the  interest  which  shall  aderwaids  accrue  by  the  contingency. 
Bat  upon  this  head,  see  Mr.  Preston's  Treatise  on  Conveyancing,  vol.  1,  p.  301. 
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person  who  had  the  particular,  estate  for  life,  as  well  as  the  txm* 
tingent  remainder;  and  consequently  destroying  that  contingent 
remainder,  instead  of  merely  passing  it  by  estoppel.    But  for  the  Supra,  p. 
reasons  I  have  above  noticed,  the  heir  appears  in  that  ease  to  have  356,  357. 
been  excluded  at  all  events. 

That  a  contingent  remainder  cannot  be  passed  or  transferred, 
by  a  conveyance  at  law,  before  the  contingency  happens,  other-  )  Cro.  592. 
"vrise  than  by  way  of  estoppel  by  fine  (or  by  a  common  recovery,  And  vide 
wherein  the  person  entitled  to  the  contingent  estate  comes  in  as  a  Pigg«  Com. 
vouchee,  agreeable  to  the  opinion  delivered  by  the  court  in  Pells  Recov.  182, 
Vi,  Brown's  case,  though  Mr.  Piggot  makes  a  qussrt  upon  it)  ap- 
pears by  the  above  cited  cases  of  Weale  t.  Lower,  and  Vick  v.  Vicle  Wright 
Edwards.    But  contingent  estates  it  seeins  are  assignable  in  f •  Wright, 
equity,  as  I  shall  show  hereafter.  infra,  550. 

See  §752,        VI.  (g)  And  contingent  estates,  appear  formerly 
753.  to  have  been  held,  not  devisable  by  the  person  en- 

titled thereto,  whilst  they  remained  contingent,  as  in 
the  case  of  Bishop  v.  Fountaine :   where  Jl.  devised  land  to  a  Bishop  «. 
trustee  and  his  heirs,  in  trust  in  the  first  place  for  payment  of  Fountaine, 
debts,  then  to  pay  an  annuity  to  his  (the  testator's)  natural  daugh-       [  367  ] 
ter  ilf.  for  life,  and  if  she  had  any  children,  to  convey  successively  3  Lev.  427. 
to  those  children,  and  for  want  of  such  issue,  or  if  such  issue  died 
without  issue,  then  to  be  conveyed  to  C.  and  his  heirs ;  and  the 
testator  gave  C.  £tn  annuity  till  such  estate  should  come  to  him, 
and  if  he  claimed  any  thing  during  the  life  of  il/.  or  any  jof  her 
issue,  then  he  wais  to  be  excluded  having  any  thing  out  of  the 
estate. 

C  died,  leaving  a  son  Jt,  who  during  the  life-time  of  M.  de- 
vised the  lands  and  died.  M,  afterwards  died  without  issue. 
The  heir  of  the  trustee  thereupon  conveyed  the  lands  to  the  heirs  ^ 
of  C.\  upon  which-  the  devisee  of  J.  brought  a  bill  to  have  the 
lands  conveyed  to  him,  supposing  an  equitable  estate  to  have 
been  vested  in  C,  and  consequently  that  it  was  well  devised  by 
J.  the  son  and  heir  of  C.  But  it  was  resolved,  it  seems,  by  the 
Lord  Keeper,  with  the  assistance  of  Ch.  Justice  Treby  and  Baron 
Powell,  after  many  arguments,  that  c/I.had  no  estate  devisable, 
but  a  mere  possibility  during  the  life  of  ilf.  or  any  of  her  issue^ 
and  so  the  devise  by  him  was  void,  and  thp  lands  well  conveyed 
to  the  heirs  of  C 

The  reasons  upon  which  the  estate  devised  to  C.  was  held  a 
mere  possibility,  during  the  life  of  M.  or  any  of  her  issue,  are  not 
stated  or  mentioned;  but  probably  this  resolution  was  grounded 
on  the  clause,  which  excluded  C.  from  having  any  thing  out  of 

{g)  VI.  Contingent  remainders  appear  formerly  to  have  been  held  not 
devisable  by  the  person  entitled  thereto ;  but,  recent  determinations,  parti- 
oularly  Roe  d.  Perry  r.  Jones,  1  H.  Blacks  Rep.  Cora.  pi.  ^0,  seem  to  Vide  17  Vet, 
have  established  the  power  of  testamentary  disposition  of  contingent  and  182^  and 
executory  estates  and  possibilities  accompanied  with  an  interest ;  and  q£  Jones  v.  Roe 
such  as  would  be  descendible  to  the  heir  of  the  object  of  them  dying  before  d.  Perry ^  in 
the  contingency  or  event  on  which  the  vesting  or  acquisition  of  ihe  estate  Error ^ 
depended.  3  T.  i{.  88. 
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the  estate,  if  lie  claimed  any  thing  during  the  life-time  of  M.  or 
anjr  of  her  is&ue;   which  ciauae  poseibly  was  conndered,  as 
rendering  the  devise  x<y  C.  dependent  upon  the  condition  of  his 
not  claiming  during  the  life  of  M.  or  any  of  her  issae^  and  con- 
sequently,  contingent  un^il  that  condition  was  performed ;  which 
could  not  be  in  bis  life-time  before  the  decease  of  M.  without 
issue. 
V'de  9  Co         Unless  we  recur  to  some  reason  of  this  nature,  for  suspending 
Rep  137  *    ^^^  effect  of  the  devise  to  C.  in  that  case,  it  should  seem,  that  he 
Sonday's '     ^puld  have  taken  the  equitable  remainder  in  fee,  expectant  on 
caae  &  2     ^®  decease  of  Jlf.  and  the  failure  of  issue  of  her  body;  which 
Ves.'sen.       would  have  been  a  vested  estate,  and  clearly  devisable. 
610.  Southby  v,  Stonehouse. 

So  in  the  case  of  Ives  v.  Legge  hereafter  more  particulariy 
r  368  ]  stated,  according  to  a  manuscript  note  which  I  have  been  fumish- 
Vide  ipfra,  ed  with.  Lord  Hardwicke  said  that  in  order  to  make  the  devise 
p.  877.         by  fV.  L,  good,  it  must  be  a  vested  remainder. 

But  we  are  to  observe,  that  the  opinion  of  contingent  remain- 
ders not  being  devisable,  ^seems  to  have  arisen  from  too  narrow 
a  construction  of  the  word  "having"  in  the  statute  of  wills,  by 
understanding  that  word  as  "seised  of,**  as  well  as  from  the 
usual  form  of  pleading,  that  the  testator  died  seised  of,  &c. ; 
which  predicament  not  being  applicable  to  estates,  before  they 
are  vested,  would,  if  requisite  to  the  power  of  testamentary  dis- 
position, have  ranked  them,  in  that  respect,  with  estates  not 
acquired  till  after  the  time  of  the  wiQ.    And  therefore  we  find 
that  contingent  interests  of  chattel,  or  personal  interests,  were 
allowed  to  pass  by  testamentary  dispositions,  though  inheritable 
interests  were  not  so. 
TxdtSeamtn     But  modern  decisions  have  extended  the  same  power  of  testa- 
te. Bluia^      mentary  disposition  to  contingent  and  executory  discendible  inte- 
7  Fm.  800.   rests,  by  considering  the  word  "  having"  in  the  statdte  of  wills, 

as  equivalent  to  having  an  interest  in. 

Selwyn  9.         Thus  where  J.  S.  being  tenant  for  life,  remainder  to  his  first 

Selwyn,        son,  &c.  in  tail  male,  he,  with  his  first  son  J.  conveyed  the  lands 

2  Bur.  1181.  by  bargain  and  sale  inrolled,  to  an  intended  tenant  to  the  prasctpe, 

1  Black.        for  snnering  a  common  recovery,  which  was  to  enure  to  the  use 

Rep.  251.      Qf  j;  g^  (he  father,  for  life,  remainder  to  the  use  of  J.  the  son  in 

fee.    Afterwards,  and  before  the  return  of  the  writ  of  entry,  Jl 

the  son  made  his  will,  and  thereby  devised  all  his  freehold  and 

other  estates,  whereof  he  or  any  person  or  persons  in  trust  for 

him,  were  seised  or  possessed,  either'  in  reviersion,  remainder  or 

expectancy,  and  all  his  estate,  right,  title  and  interest  therein,  to 

his  father  in  fee.    And  he  died  the  day  after  the  return  of  the 

writ  of  seisin,  without^  altering  or  republishing  his  wilL     And, 

upon  a  question  referred  from  Chancery  to  the  court  of  King's 

Bench,  whether  the  hereditaments  comprised  in  the  bargain  and 

sale  passed  by  the  son's  will:  which  turned  on  two  points.  First, 

Whether  at  the  date  of  the  will  he  had  any  use,  estate,  or  inte- 

[  369  J      rest  in  the  premises  to  devise:  secondly,  if  he  had,  whether  the 

subsequent  recovery  was  a  revocation ;  the  court  of  King's  Bench 
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certified  their  opinion,  that  the  hereditaments  comprised  in  the 
bargain*  and  sale  passed  by  the  will  of  J. 

The  reporter  says,  that  in  the  course  of  the  arguments  in  the 
above  case,  the  court  repeatedly  ex|>ressed  their  approbation  of 
the  case  of  Sir  John  Forrers  and  Sir  John  Gurson,  against  Sir 
Richard  Farmer  and  others,  Cro.  Jac.  643.;  and  therefore  it  ii 
litoly,  that  they  considered  the  whole  as  one  conveyance,  which, 
must  relate  to  the  date  of  the  bargain  and  sale;  which  was  per- 
fected, made  absolute,  and  delivered  ftom  objectioos  by  the  subse- 
quent ceremonies. 

He  sajrst,  it  is  probable  too,  from  some  expressions  dropped, 
they  might  think  that  J.  the  son,  by  virtue  of  the  bargain  and 
sale,  had  a  voidable  contingent  executory  use,  to  arise  out  of  the 
subsequent  common  i*ecovery. — That  such  a  use  was  devisable; 
and  that  the  subsequent  recovery  executed  such  use,  and  made 
it  absolute. 

And  afterwards,  in  the  case  of  Roe  v.  Griffiths,  Lord  Mansfield  l  Black, 
said,  that  in  Selwyn  v.  Selwyn,  he  was  prepared  to  have  shown.  Rep.  005. 
with  the  concurrence  of  all  his  brethren,  that  in  all  contingent  Supra,  p.  67. 
springing  and  executory  uses,  where  the  person  who  is  to  take  is 
certain,  so  that  the  same  may  be  descendible,  they  are  also  devisa-  '  ' 
ble.  That  they  were  convertible  terms. — Though  the  great  ground 
on  which  the  court  v^ent,  in  that  case,  was,  that  the  deed,  recovery, 
and  whole  tran8action,/were  to  be  considered  as  one  conveyance. 

And  where  a  testator  devised  his  real  estates,  la  trust  for  his  Moor  et  Ux. 
son  J.;  and  that  if  he  should  die  without  issue,  under  age,  they  v.  Hawkins, 
should  go  to  C,  his  heirs  and  assigns,  C.  afterwards  devised  <<all  before^  Lord 
his  estates  whereof  he  was  seised  in  possessaon,  remainder  or  Northmgton 
reversion,'' and  died  in  the  life-time  of  «/l  who  afterwards  died  ^i^^^®*'^!*^ 
under  21,  and  without  issue.    Lord  Northington  said,  <<  he  tiever  ^y  ^^ 
bad  a  doubt  since  he  was  25  years  old,  that  those  contingent  Loughbo- 
remainders  were  devisable;  notwithstanding  some  old  authorities  ]^"%'  p 
to  the  contrary;  that  he  sent  the  question,  howevet,  into  the  5!.     p?^^* 
King's  Bendi,  in  the  case  of  Selwyn  v.  Selwyn,  for  the  satisfac-  3^™^ 
tion  of  the  parties ;  and  the  certificate  of  the  Judges,  in  that  case,  ^^  raxn^i' 
implied,  he  thought,  that  they  agreed  with  him  in  opinion — and       r  ^^  \ 
he  thought  the  point  was  settled^  and  ought  not  to  be  shaken.''     ed  m  2 

EtUfCi  Cages  in  Chanc.  842.     Vide  noie  in  margin^  npra^  198. 

So  where  a  testator  devised  his  dwelling-house,  &c.  to  his  bra-  Roed.  Perry 
ther  7.  Zr.,  until  his  (the  brother's  youngest)  son  J,  ox  any  other  f .  Jones  et 
of  his  younger  sons,  should  attain  the  age  of  twenty-one  years;  aL  1  H* 
and  in  case  he  should  have  no  younger  son  that  should  attain  the  Bl^ek.  Rep. 
said  age,~but  only  one  son  that  should  attain  it,  then  until  such  ^"^*  ^^'  ^' 
only  son  should  attain  that  age,  and  when  his  said  nephew  J.  or 
any  t>ther  of  the  younger  sons  of  the  said  brother  T,  L.  should 
attain  the  age  of  twenty-one  years,  then  he  gave  his  said  dwel- 
ling-house, kc.  unto  his  said  nephew  /.  or  unto  such  other  son  as 
for  the  time  being  should  be  a  younger  son  of  his  said  brother  T.  ^ 

L.  and  should  first  attain  his  age  of  twenty-on6  years,  and  to  the 
heirs  and  assigns  of  such  younger  son  for  ever ;  the  testatdr  left 
his  said  brother  his  heir  at  law,  and  T.  and  the  said  J,  the  sons 


370'  OTHER  PROPERTIES  OP 

of  his  said  brother,  (who  were  his  only  issue.)  J.  died  tmder 
twenty-one  years  of  age;,  and  afterwards  7!,  in  the  life^time  of 
his  father  T.  L.^  devised  ali  his  worldly  estate,  of  what  nature  or 
kind  soever,  whether  in  possession,  remainder  or  reversion,  that 
he  should  die  seised  or  ^  possessed  of,  interested  in,  or  entitled  to, 
invested  in,  or  should  belong  to  him  at  his  decease,  wheresoever 
or  howsoever  in  any  manner. or  wise,  unto  his  wife  in  fee.  Upon 
this  case  three  questions  arose :  First,  Whether  there  was  a  vested 
interest  in  T.?  secondly,  Whether,  if  it  was  contingent^  it  was 
devisable?  and  thirdly.  Whether  it  passed  by  the  will? 

Lord  Loughborough  said,  the  discussion  of  the  first  question 
was  unnecessary;  for,  taking  it  to  be  a  springing  contingent  ex« 
ecntory  use  in  T.,  they  were  all  of  opinion  that  it  was  devisable^ 
and  passed  by  his  will.    And  he  observed  upon  the  case  of  Moor 
ty.  Hawkins  above  cited,  that  it  was  a  liberal  and  right  determi- 
nation, and  judgment  was  given  accordingly. 
3  Dumf.  &       And  upon  d  writ  of  error  in  the  court  of  King's  Bench,  that 
East,  88.      conrt-confiribed  the  decision  of  the  Ck>mmon  Pleas  in  the  same 
case.    Lord  Kenyon  observed,  that  the  statute  which  enabled 
persons  <*  having"  any  manors,  lands,  &c.  to  devise,  must  mean 
(ar)  A%  to  the  having  an  interest  in  the  lands^(x)  and  he  distinguished  between 
question        such  a  contingent  interest^  and  a  mere  possii>ility,  like  that  which 
[  ^71  ]       an  heir  has  from  his  ancestor ;  .which  was  nothing  more  than  the 
whether  the  hope  of  a  succession^  and  not  subject  to  disposition.(y)    And  his 
32  H.&^c,  1.  Lordship  hoped  the  point  would  be  understood  to  be  fully  at  rest 
m<2  34  4*  36  — ^Ashhurst,  J.  said,  the  plain  meaning  of  the  statute  yras,  that 
.^8.  c.  5.    every  person  who  had  a  valuable  interest  in  lands,  should  have 
*^2*J^  *   the  po^er  of  disposing  of  it  by  wiU*    Buller  J,  observed,  that  if 
^gnt  of  ac'  jj  y^^iQ  such  an  interest  as  was  descendible,  it  seemed  strange  to 
^^ J^   -^  say  it  was  not  also  devisable;  that  they  must  both  be  governed 
Oaairutht    ^^  ^^  same  princifAe ;  and,  that  it  waa  a  sound  distinction  that 
d.  Fhwer  )  ^^^  '^^  taken  by  the  Chief  Justice,  between  a  bare  possibility 
v.Forrtnter  ^^^  ^  possibility  accompanied  with  an  interest. — Aiid  Grose,  J. 
SEast^  560*  remarked,  that  the  4th  sect,  of  34  and  35  H.  8,  c.  5,  which  was 
567.  652.   *  explanatory  of  32. H.  8.  c.  1,  declared  that  all'  persons  jhaving  a 
^Mrmedin    sole  estate  or  interest  in  lands,  &c.  might  devise;  which  did  not 
Exch.  include  a  bare  possibility  or  hope  of  succession,  but  a  possibility 

Chamber^     accompanied  with  an  interest. 

1  Taunt.  The  above  authorities,  I  apprehend,  have,  on  solid  grounds, 

678.  established  the  power  of  testamentary  disposition  of  contingent 

(y)  ^*^       and  executory  estates  and  possibilities,,  acconipanied  with  an 
Helj^etU^  interest;  and  of  such  as  would  be  descendible  to  the  heir,  of  the 
V.  Herrford^  object  of  them  dying  before-  the  contingency  or  event  on  which 
nUi^Ai.  ^^  vesting  or  acquisition  of  the  estate  depended*    But  the  deci- 
wittandA^  sions  do  not  appear  to  reach  those  cases,  where  neither  the  con- 
ersofi,  4^  .  lingQQi  interest  itself  is  transn^issible  from  any  person  until  the 
oontingency  decides  him  to  be  an  object  of  the  limitation,  nor  the 
person  or  persons,  to  or  amongst  whom,  the  contingent  or  future 
interest  is  directed,  is  or  are  in  any  degree  ascertainable,  before 
Che  contingency  happens;  as  in  the  case  of  a  contingent  or  execu- 
tory limitation  to  the  right  heirs  of  /.  S.  (then  living]  where  the 
^  description  of  the  person  to  take,  cannot  be  confined  to  or  among 
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any  ascertainable  peraon  or  persoDfl,  dariti^  the  life  of  J,  S.\  nor 
can  it  therefore  be  said,  in  whom  such  interest  is;  nor,  conse- 
quently, that  it  is  in  any  body,  during  that  period:  nor  will  ii  be 
transmissible  or  descendible,  from  any  one  dying  before  it  be* 
comes  vested.(a?)  ix)  AecwA. 

Doe  d.  Calkin  v.  TarnHniOHy  8  Maude  4*  S.  166. 

VIII.  (a)  And  it  is  further  to  be  observed,  with  respect  to  con-       [  37*  ] 
tingent  remainders,  (what  indeed  is  but  an  inference  Vid.  supra, 
See §159,    from  the  observations  I  have  already  made  upon  the  p.  II^IS* 
165.  definition  of  a  remainder)  that  a  fee  cannot,  at  com*       [  373  ] 

mon  law,  be  limited  on  a  fee  ;  as  if  lands  are  limited 
to  one  and  his  heirs,  and  if  he  dies  without  heirS)  then  to  another ;  1  Eq,  Afar, 
this  last  limitation  is  void.    So  if  lands  are  given  to  one  and  his  186.  c  1. 
heirs  so  long  as  J.  S.  has  issue,  and  after  the  death  of  J.  S.  with-  Infra,  4i4« 
Out  issue,  to  remain  over  to  another ;  this  remainder  is  likewise  ^^* 
void,  because  the -first  devisee  had  a  fee,  though  it  was  a  base 
and  determinable  fee. — So  where  one  devised  lands  to  the  prior 

(a)  Yin.  A  fee  cannot,  at  common  law,  be  mounted  i^x>d  a  fee,  yot  Accord.  Dae 
two  or  more  several  coatingent  fees  may  be  limited  merely  as  substitutes  d.  Planner 
or  alternatives  one  for  the  other,  and  not  to  interfere,  but  90  that  one  only  v,  Scuda- 
take  effet^  and  ev^ry  subsequent  limitation  be  a  disposition  substituted  in  more^  2  Bo$* 
the  room  of  the  fopner,  if  the  former  should  fall  of  e^t.  ^     ^  P.  289, 

The  expression  that  a  fee  cannot  be  'mounted  on  a  fee  applies  to  three  and  Crump 
cases.  d.WooUeyzL 

The  first  set  of  these  cases  is,  when  a  fee  simple  qualified  Norwood,  7 
See  §  126-  or  determinable  is  limited  in  the  first  instance,  with  a  limita-  TawU,  362. 
127a,  tionover  to  take  effect  on  its  regular  expiration;  as  where 

159, 165,  there  is  a  limitation  to  A.  and  his  heirs,  while  he  and  his  heirs  shall  con- 
tinue lords  of  the  manor  of  Dale,  and  if  ^.  or  fais  heirs  shall  cease  to  be 
lords  of  the  manor  6C  Dale,  to  C  in  fee ;  or  a  limitation  to  A.  and  his  heirs  while  B, 
or  any  issue  of  his  body  shall  be  in  existence,  and  afier  the  decease  of  B.  and  fhilure 
of  his  issue,  to  C.  and  his  heirs  in  fee  simple; — in  each  of  these  oases  the  limitation 
to  C  is  void. 

The  second  set  of  these  cases  is,  where  there  is  an  absolute  limitation 
See  §  169,  to  a  person  and  hia.  heirs,  and  if  there  shall  be  a  general  failure  1^  his 
165.  heirs,  to  C.  in  fee ;  in  this  case,  the  limitation  to  C  is  absolutely  void,  so 

that  if  A.  should  die  without  any  heirs  lineal  or  collateral,  C.  would  not 
be  entitled  to  the  land,  but  the  lord  would  take  it  by  escheat. 
See  §  149.        The  third  set  of  these  cases  is,  where  an  estate  in  fee  is  limited  with  a 
subsequent  limitation  to  take  effect  if  a  particular  event  shall  happen  with* 
See  §  149a.    in  a  limited  time.     At  common  law,  the  latter  limitation  was  void;  but 
such  limitations  are  now  allowed,  in  consequence  of  the  doctrine  of  Con- 
ditional limitations  and  Executory  Devises.     Upon  what  principles,  in  what  casea, 
and  within  what  limits  such  limitations  are  admissible,  belongs  to  the  doctrine  of  exe- 
cutory fees,  which  is  discussed  in  that  part  of  the  work  wMch  treats  of  Executory 
Devises. 

Prom  all  these  cases,  those  must  be  excepted,  where  the  first  limitation  is  to  the 
party  and  his  heirs  during  the  life  of  another:  and  those,  where  the  limi- 
See^  92.       tatioo  to  the  party  and  his  bars  is  by  implieation  reduced  to  a  limitation 
See  \  564-    to  him  and  the  heirs  of  his  body;  for,  in  Uie  first  case,  the  party  takes  a 
8.  \iie  estate,  in  the  second  he  takes  an  estate  tail,  and  in  eacb  the  subsequent 

See  §  159.    limitation  operates  as  a  lemamder. 
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1  Bq.  Abr.    ^^  convent  of  A  so  that  they  paid  annually  to  the  Dean  and 

186.  pi.  8.     Chapter  of  St  Paul's  fourteen  marks,  and  if  they  failed  of  pay* 

ment,  that  their  estate  should  cease,  and  that  the^said.  dean  and 

chapter  and  their  successors  should  have  it  5  it  was  held  that  this 

limitation  oyer  was  void ;  because  as  the  first  devise  carried  a 

fee,  nothing  remained  to  be  disposed  of;  and  executory  devises 

after  a  fee  simple  were  in  former  ages  unknown. 

1  Eq.  Abr.        But  at  this  day  such  limitations  may  be  good  in  a 

186^  c.  2.      will  or  by  way  of  use,  upon  a  contingency  that  may    See  §  126- 

Supra,  372    happen  within  a  reasonable  period ;  though  this  not     127a, 

— ^278.  by  way  of  direct  remainder,  but  by  way  of  executory     159,  165. 

Infra,  395-6.  devise,  or  springing  or  shifting  executory  use, 
431-32.86.  »         r      o     o  o 

Vide  Doe  d.  Welh  v.  Seoit,  3  Maule  4*  Selw.  300.  Doe  d.  Stewari  o.  Shefeld,  13 
Basl^  526.  Daweon  v:  Clarky  15  Ves.  409—15.  Goodrigkt  A  Lloyd  v.  Jonet^  4 
jr.  4*  8.  88.  Dot  d.  Dat>y  v.  BumtalU  6  T.  JR.  30. ;  and  8,  C.  Bumtall  v.  2>apy« 
1  Bo$.  4*  P.  215. 

However,  we  are  to  remetnber,  that  although  a  fee  cannot,  in 
conveyance  at  common  law,  be  mounted  on  a  fee ; 
yet  two  or  more  several  eontingent  fees  may  be  limit-    See  §  128- 
ed  merely  as  substitutes  or  alternatives  one  for  the     136a. 
other,  and  not  to  interfere ;  but  so  that  one  only  take    > 
effect,  and  every  subsequent  limitation  be  a  disposition  substituted 
in  the  room  of  the  former,  if  the  former  should  fail  of 
effect.    Thus  in  the  above  cited  cas^  of  Loddington    See  §  540, 
Loddington   t;.  Eime,  it  was  held,  that  the  first  remainder  was  a    649. 
V.  Kime,  su-  contingent  remainder  in  fee  to  the  issue  of  •/?.,  and  the 
pra,  p.  225.  remainder  to  B.  was  also  a  contingent  fee,  not  contrary  to,  or  in 
1  Ld.Baym.  any  degree  derogatory  from  the  effect  of  the  former,  but  by  way 
208.  of  substitution  for  it    And  this  sort  of  alternative  limitation,  was 

And  vide  termed  a  contingency  with  a  double  aspect  For  if  ^.  had  issue 
Dougl.  Rep.  male,  the  remainder  was  to  vest  in  that  issue  in  fee ;  but  if  «tf. 
486,  or  504.  had  no,  issue  male,  then  it  was  to  vest  in  B.  in  fee ;  and  these 
[  374  }  were  limitations  of  which  the  one  was  not  expectant  upon,  and 
9d  ed«  ds  the  to  take  effect  after  the  other,  but  were  cotemporary ;  to  corn- 
Reporter's  mence  from  the^^ame  period,  not  indeed  together,  but  the  one  to 
note  there,  take  effect  in  lieu  of  the  other,  if  that  failed. 
Vide  infra, 
377,  in  Ives  «,  Le^;e. 

DoedlBrown     So  where  the  testator  devised  lands  to  his  son  J.  L.  with  im- 

V.  Holme,     peachment  of  waste,  for  and  during  the  term  of  his  natural  life  ; 

3  Wlls.  237.  and  from  and  after  his  decease  he  devised  them  unto  the  heirs 

*nV  It         ^^  ^^  female  lawfully  to  be  begotten  of  the  body  of  his  son  J. 

2Black.777.  £^  foj.  q^^y^  they  paying  out  of  the  same  a  siim  of  400/.,  200i 

part  thereof  to  E.  B,^  which  legacy  he  willed  should  be  paid 

within  two  years  after  the  death  of  his  son  J.  L.\  and  upon  neg- 

*     lect  of  payment,  he  devised  the  lands  tp  E,  B.  and  her  heirs,  to 

hold  for  such  a.  term  of  years,  as  the  said  sum  might  be  raised 

out  of  the  rents  and  profits  thereof;  and  afterwards  that  the  land 

should  return  into  the  possession,  and  for  the  solo  use  of  the  heir 

mala  or  female  lawfully  begotten  by  his  said  son,  and  to  his  and 

~  her  heirs  for  ever ;  but  if  his  said  son  J.  L,  should  die,  leaving 
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no  lawAil  issue,  he  then  gave  ^he  lands  to  E.  B.  her  heirs  and 
assigns  for  ever ;  J,  L.y  after  the  testator's  decease^  suffered  a  re- 
covery to  the  use  of  himself  in  fee,  and  died  without  leaving  ox 
ever  having  had  any  issue. 

The  question  was,  whether  the  remainder  to  E,  B*  was  barred 
by  this  recovery  ?  It  was  contended  that  it  was  not ;  for  that  J. 
L.  took  only  an  estate  for  life,  with  contingent  remainder  in  tail 
to  his  issue,  with  a  vested  remainder  in  fee  to  E,  jB.;  in  which 
case  J,  L.  being  only  tenant 'for  life,  could  not  by  his  recovery  bar 
such  vested  remainder. 

We  are  to  observe,  it  was*necessary  to  contend  that  the  limita- 
tion to  the  heirs  male  or  female,  &c.  of  J.  L.  was  a  contingent 
remainder,  and  did  not  vest  in  J.  L.  and  also  that  it  gave  a  re- 
mainder in  tail  only  to  such  issue,  and  not  in  fee ;  for  if  this  limi- 
tation vested  an  estate  tail  in  J.  L.  then  his  recovery  indisputably 
barred  the  remainder  to  E,  jS.;  and  if  it  gave  a  contingent 
remainder  in  fee  to  the  issue  of  J.  L.  then  the  other  remainder  to 
E.  B^  must  be  contingent  likewise,  (because  no  remainder  can 
vest  after  a  contingent  fee  is  first  limited)  and  then  it  was  de-  Vide  supra, 
stroyed  by  the  recovery  of  J,  L.  the  tenant  for  life.  235,  6lo. 

But  the  courts  without  determining  whether  J.  L.  took  an  estate 
only  for  life  or  in  tail,  were  clearly  of  opinion  that  take  which  he 
would,  as  he  certai&ly  took  a  freehold  sufficient  to  support  a  con-       [  375  ] 
tingent  remainder,  the  limitation  to  E.  J9.  could  not  enure  as^n  Vide  infra, 
executory  devise :  4)ecause  that  is  not  admitted  where  there  is.  a  ^81,  et  seq. 
preceding  freehold  capable  of  supporting  a  contingent  remainder; 
and  then  as  a  remainder,  if  J.  L.  took  an  estate  tail,  it  was  clear 
his  recovery  barred  it ;  if  he  took  only  for  life,  then  they  were 
clear  tbat4be  subsequent  limitation  to  the  h^fs  male  or  female, 
&C.  of  J.  L.  was  a  good  contingent  remainder  in  fee  simple ;  and 
of  consequence  the  limitation  to  jB.  B.  must  also  be  contingent 
and  not  vested ;  for  a  remaihder  cannot  vest  after  a  remainder  in 
fee.    Therefore  they  adjudged  that  the  remainder  to  E.  B.  was 
barred  or  destroyed. 

And  in  a  subsequent  case,  where  a  testator  seised  Goodright 
See§541,^  in  fee  in  remainder  expectant  on  the  decease  of  .4.  de-  d.  Docking 
5S^y  649.     vised  to  his  son  J.  L,  for  life,  and  after  his  death  to.?-  l>i«il»Jn. 
all  and  every  his  children. equally  and  to  their  heirs;  ^f^"^ '  ^fF* 
and  in  case  his  said  son  died  without  issue,  he  gave  the  premises  T?  ofT 
unto  his  the  testator's  two  daughters  and  their  heirs,  equally  to  t^*  ^^' 
be  divided  between  them';  after  the  decease  of  the  testator  and  ^^  ^^!^t^ 
jl.f  J.  L.  entered  and  suffered  a  recovery,  and  died  without  ever  ^g,^^^  ,^^ 
having  had  any  issue.    It  was  admitted  that  Jl  Z.  took  no  more  ^^^ji  ^^ 
than  an  estate  for  life :  (this  being  to  all  the  children  equally,  we  jjorhek 
may  observe,  was  incompatible  with  an  estate  tail  in  the  father.)  iTaufUA29. 
But  it  was  contended,  that  the  words  their  heirs  in  the  limitation  Itgeemttkai 
to  his  children,  meant  heirs  of  the  body ;  the  limitation  over  being  the  Uuur 
to  the  testator's  sisters,  who  came  within  the  line  of  collateral  heirs  ca$e  is  to  be 
of  such  children.    But  here  we  may  observe,  the  words  introduc-  dieHngtdeh' 
ing  the  limitation  to  the  sisters,  were  not,  in  default  of  heirs  of  the  ed  from  ike 
children^  but  in  case  the  son  should  die  without  issue;  which /oniMr. 
being  tacked  to  the  preceding  clause,  the  court  held  must  mean  Vide  infra, 

p.  466. 
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the  same  thing  as  ^'  in  ease  he  died  without  childreB.''  They  bad 
none  of  them  a  doubt,  that  both  limitattona,  (mz.  to  the  children 
of  J.  L,  and  to  the  testator's  sisters)  were  contingent  remainders ; 
there  were  no  expressions  to  restrain  the  sense  of  the  word  '<  heirs/' 
in  the  limiiation  to  J.  X.'8  children. — That  the  word  heirs  in  the 
[  376  ]  limitation  to  the  daughters,  certainly  did  not  mean  ^  heirs  of  the 
body/'  and  they  could  not  give  the  same  words  two  different 
senses  in  different  parts  of  the  same  will.  The  consequence  of  this 
opinion  was,  that  the  reoorery  barred  the  remainder  to  the  sisters 
And  again,  where  a  testator  devised  lands  to  his  Ceej;fi4Q 
daughter  for  her  life,  remainder  to  trustees  to'  preserre  543  ^  544' 
contingent  remainders;   then  to  all  and  every  the  ' 

children  of  his  said  dayghter  by  her  husband  C.  and  their,  heirs 
Doe  d.  Com-  for  evM*,  to  be  equally  divided  between  and  among  such  children 
berbach  v.     (if  more  than  one)  share  and  share  alike ;  but  if  only  one  audi 
Perryn,         child,  then  to  such  only  child,  his  or  her  heifs  for  ever ;  and  in 
8  Duraf.  &  default  of  such  issue,  to  C.  for  life ;  it  was  held,  that  the  limitation 
Eastf  484.     ^  ^^^  children  was  a  contingent  remainder  in  fee  ^  which  having 
Supra.  318.  yested  in  their  children  born  after  the  testator's  decease,  though 
dying  in  their  parent's  life-time,  tl;^  subsequent  remainders  w«e 
hereby  precinded  from  taking  effect     For  the  court  held  the 
words  in  default  of  such  issue,  to  mean  in  default  of  such  children. 
Upon  the  three  last  cases  we  may  observe,*  that  the  words 
introducing  the  remainders  over,  after  the  limitations  to  the  heirs^ 
&C.  or  children,  were  not  alk>wed  to  abridge  or  qualify  the  extent 
of  ttie  words  heirs  limiting  the  fee  to  such  heirs;  &c.  or  children, 
as  they  would  have  done,  if  they  had  been  referriUe  to  the  words 
of  limitation  to  the  heirs,  &c.  or  childroi. — ^In  the  two  first  they 
e3cpr6ssly .  applied,  not  to  issue  of  the  heirs,  &c.  or  children,  bat  to 
issue  of  the' parents ;  and  there  was  no  circumstance  to  extend  the 
contraction  beyond  the  words ;  consequently  the  refinrence  rested 
with  the  expression,  and  was  confined  to  the  heirs,  &c.  or  children 
Accord,  ike  themselves,  as  the  issue  before  mentioned.    And  in  the  last  case. 
King  V,  (he  there  being  no  sort  of  apparent  intention  or  ground  for  referring 
Jfor^tiM  ^ .  the  i  words,  such  issue,  to  heirs  of  the  children,  which  children 
Siafdrdj      themselves  were  the  issue  before  mentioned,  they  were  very 
7  But,  521.  reasonably  refeh'ed  to  such  children.    But  we  are  to  distinguish 
Supra,  p.  .    these  cases  from  Beck's  case  above  cited,  where  the  limitation  to 
852.  the  first  son  of  J.  that  should  have  heirs  male,  &c.  and  to  his 

heirs  in  perpetuum,  though  it  expressed  an  estate  in  fee,  yet  was 
[  377  3       considered  (it  seems)  as  controuled  and  abridged  into  an  estate 
tail,  by  the  subsequent  words  in  default  qf  such  isme  of  Au 
...  body;  according  to  the  observation  of  Powell,  Justice,  who  (in 
Videl  P.W.  the  case  of  Idle  v.  Cook)  said,  that  though  the  Hmitation  to  the 
76,  first  son  of  «/.,  who  should  have  heirs  male,  &c.  was  only  a. de- 

scription of  the  person,  jret  the  words  such  issue,  might  likewise 
well  enough  refer  to  the  words  heirs  male,  which  might  help  the 
construction. 

Indeed  the  words  <*8uch  issue  of  his  body,"  there,  were  as 
referrible  to  the  first  son  of  tA  as  to  J.  himself;  and  the  son  being 
the  last  antecedent,  the  relative  pronoun  his  was  properly  enough 
referred  to  that  son. 
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See  §  648.    .    And  where  sl  testator  charged  his  estates  with  200/; 
[  to  be  laid  out  in  a  house,  wliich  he  gave  to  his. daugh- 
ter M.  for  her  life.;  and  after  her  decease,  then  the  same  to  go  Ivesv.Legge 
and  <<be  enjoyed  by  the  children  of  her  body  begotten  and  their  in  Cane.  Feb* 
heirs,  if  she  should  have  any  ;*'  and  in  default  thereof  to  AT.  Z«  1>  1743,  and 
one  of  his  younger  sons,  his  heirs  and  assigns ;  after  the  testator?s  videSDumf. 
decease,  the  son,  fF.  Z.,  devised  his  interest  in  the  house^  and  ^  ^^^>  *®®' 
died  in  the  life-time  of  ilf.;  and  upon  -the  death  o^  AT.  without  "^  °^^* 
children,  the  question  arose,  whether  the  devise  by  FT,  L.  was 
good;  it  being  contended  by  the  testator's  grandson  and  heir^ 
that  the  devise  to  the  children  of  M.  was  in  fee;  and  consequently, 
the  alternative  devise  to  W.  L.^  contingent  remainder ;  and  as  Bed  vide 
such,  not  devisable  by.  him  in  the  life-tifne  of  M.    Lord  Chancel-  Janes  v.  Roe 
lor  Hardwicke  (according  to  a  manuscript  note  I  have  of  the  d.  Perry^ 
case)  said,  that  in  order  to.  make  the  devise  to   W,  L,  good,  the  In  Error^ 
devise  to  him  by  his  fkther*s  will  must  be  a  vested  remainder.  3  Durnf.  4* 
That  he  thought  3f.  took  no  estate  tail ;  the  devise  was  to  her  Eatij  S9, 
expressly  for  life ;  and  therefore  no  greater  estate  should  arise  by  Vide  supra, 
implication ;  for  though  a  devise  to  W.  and  his  children,  or  to  Jl.  967-6. 
and  after  his  death  to  his. children,  would  give  •/?.  an  estate  tail,  if  j^ccard. 
he  had  no  children  at  the  time,  according  to  Wild's  case,  6  Co:  seale  v. 
Rep.  yet,  in  the  principal  case,  there  were  words  of  contingency,  Barter i  2 
viz.  "  if  she  should  have  any,^'  which  differed  the  case  from  Boe.  Sf  P. 
Wild's:  and  theris  did  not  appear  to  be  any  intention,  which  485.    8ed 
would  have  been  fulfilled  by  over-ruling  the  estate  for  life.    That  vide  the  laH 
as  to  the  estate  which  the  children  of  M,  would  have  taken,  it  reeohaien  in 
certainly  would  have  been  a  contingent  remainder  in  fee,  if      [  378  ] 
there  had  been  no  limitation  over ;  or  if  TV.  L,  had  been  a  stran-  Wild's  ease. 
ger ;  but  he  being  uncle  of  the  children,  it  Was  impossible  they  f'^  -^^  ^-  " 
should  die  without  heirs,  during  the  existence  of  him  or  any  TooIep%. 
of  his  issue :  that  the  doubt  arose  from  the  equivocal  sense  of  ^I?****'*   -, 
the  words  "in  default  thereof,"  whether  they  related  to  the  ^■^*"*•^*'• 
children  of  M,  or  to  the  heirs  of  such  children?  If  to  the  first, 
the  case  then  amounted  to  that  of  Loddington  v.  Kime,  and  Vide  supra, 
made  it  a  fee  with  a  double  aspect,  or.  as  it  is  called  in  that  case,  373. 
two  concurrent  contingencies,  of  whicn  either  is  to  start  accord- 
ing as  it  happens;  being  remainder^  contemporary,  and  not 
expectant  one  after  another.    But  then  both  would  be  contin- 
gent, as  well  that  to  the  children  of  M.  as  that  to  W.  Z.,  which 
was  a  construction  never  made  without  an  absolute  necessity. 
That  there  was  no  such  necessity  in  the  principal  case,  the  words 
**  in  default  thereof,"  taking  in  l)oth  the  contingencies,  as  well 
that  of  M's  dying  without  children,  as  of  her  children  dying 
without  heirs ;  as  in  the  ordinary  limitations  in  settlements.   And 
as  the  court  never  construed  a  limitation  into  an  executory  devise.  Vide  infrn, 
where  it  niight  take  effect  as  a  remainder,  because  the  former- 386,  ei  seq. 
puts  the  inheritance  in  abeyance;  so  neither  did  it  construe  a 
remainder  to  be  contingent,  where  it  could  be  taken  for  vested ; 
because  the  latter  tends  to  support  the  estate,  and  the  former  to 
destroy  it,  by  putting  it  in  the  power  of  the  particular  tenant  to 
defeat  the  remainder  by  a  fine  or  feoffment ;  which  woukl  have 
been  the  case  there,  by  the  construction  contended  for  by  the 

34 
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heir  of  the  testator  ;  sjnce  by  taking  it  for  a  contingent  remainder 
in  W.  L.  it  wonld  have  been  in  the  power  of  M  to  destroy  the 
whole,  before  the  birth  of  a  child* 
VideaDamf.     In  the  last  case  we  are  to  <Hi>serve,  that  the  word    The  word 
6^East,49l. /A^fq/;  i^pon  which  the  construction  turned,  was   children, 
equally  applicable  to  the  heirs  of  the  children,  as  to    nndef- 
the  children  themselves ;  and  the  heirs  being  the  last    stood 
antecedent,  there  was  no  groand  for  excluding  the    after  the 
reference  to  them ;  which  reduced  the  case  to  that  of  word  any, 
Vide  infra,    a  devise  to  one  and  his  heirs,  and  in  default  of  heirs,   woi|ld 
p.  466.        then  to  a  person  who  was  a  cdllateral  heir  of  the  first   seem  to 
devisee.  •       ^       '  have 

been  the  last  antecedent. — J.  W.  S. 


« 

LS79  ]  In  another  case,  indeed,  where  a  testator  deviled    See  §  542. 

)e  d.  Bar-  lands  to  A.  during  the  term  of  her  natural  life,  with- 
nard  e.  Rea-  out  impeachment  of  waste ;  and  immediately  after  her  decease  to 
son,  cited      such  issue  of  her  body  as .  should  then  be  living,  and  to  the  heirs 
8  Wils.  244.  of  such  issue ;  that  is  to  say,  if  one  child,  the  whole  to  that  child 
and  its  heirs,  if  two  or  niore  children  then  to  them  equally  among 
them  share  and  share  alike,  as  tenant^  in  common;  and  in  case  A. 
should  die  without  issue  of  her  body  begotten  then  living,  or  in 
case  all  such  issue  i;hould  die  without  4ssue,  so  thai  all  ^'s.  de- 
scendants should  be  dead  without  issue,  then  be  devised  the  lands 
over  to  7!  andt£  their  h^irs  and  assijgns  for  ever ;  after  the  testa- 
tor's decease,  A.  and  tiei:  husband  suffered  a  recovery,  and  she 
died  without  ever  having  had  any  issue.    The  same  question 
.    arose  here  as  in  the  above  cited  case  of  Doe  v.  Holme ;  the  court 
held,  as  in  that  case,  that  the  limitation  to  T.  and  J.  was  not  an 
*  e^cecutory  devise,  for  •/?.  took  an  estate  for  life,  which  was  capa- 

ble of' supporting  a  contingent  remainder;  and  that  the  limitation 
Supra,  p.  to  vf.'s  issue  was  only  a  remainder  in  tail  (as  in  Beck's  case  above 
852.  cited)  for  that, the  subsequent.words,  and  if  all  such  issue  shaU  die 

without  issue,  restrained  the  preceding  limitation  to  the  heirs  of 
such  issi^e,.  and  reduced  it  to  an  estate  tail ;  the  consequence  of 
which  was,  that  the  subsequent  limitation  to  7.  and  «/.  was  a 
vested  instead  of  a  contingent  remainder,  and  so  npt  barred  by 
the  recovery  of  •^.  , 

Keene  d.  t  But  in  su  case  where  the  devise  was  to  G.  P.  for  life.  See  §  648. 
Pmnock  o.  remainder  to  her  first  and  other  sons  in  tail  general,  543, 546. 
Dickson,  «and  for  default  of  such  issue  male,''  remainder  ovefj  . ' 
M«24.Geo.3.  {x  being  contended  that  the  word  male  might  be  rejected,  the  court 
^^3'  K '  M  ^'^*  ^  ^y  could  not  do  it :  biit  held,  that  the  remainder  over  was 
J  t  R  11  '  ^  contingent  devise  only,  on  the  event  of  there  never  being  a  son ; 
Jurt.  ^^""fj''  and  if  there  were  u  son  ever  born,  though  he  died,  the  remainder 
Ea8t'^95  ^®'  would  be  void ;  in  that  case,  it  seems,  a  son  was  born,  who 
And  more  ^^®^  during  the  life  of  G.  P.  and  on  his  birth  the  estate  vested  in 
Mlv  etaud  ^™  5  ^^^  ^^  limitation  over,  it  seems,  failed. — Here  the  court 
iBos,  <fr  p.,  referred  the  words  such  issue  maky  to  sons  before  mentioned. 

254,  tit  noU.  And  vide  Doe  d.  Dacre  o.  Dacre^  I  Boa.  4*  P.  2da.  afirmed  in  Lady 
Daere  v.  Roe  d.  Baroness  Baer^,  in  Erfiar^  8  T.  R.  112.  Andifide  Denn  d.  Brid- 
dan  z.Page^  1  Bos.  4*  P.  ^^l^  n. 
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Here:  I  shall  close  the  disiiact  tide  of  Cohtingeot  Remainders, 
with  apprising  the  reader,  that  there  are.  sonie  other  cases,  which 
might,  with  propriety  enough,  have  been  inserted  under  the  same       [  360  ] 
title;  particularly  some  of  those,  wherein  the  question,  whether  a  Vide  infra, 
limitation  should  operate  as  a  contingent  remainder,  or  as  an  ex-  366,  and 
ecutory  devise^or  fUture  use,  has'been  agitated,  aind  the  construe-  particularly 
tion  of  a  contingent  remainder  has  prevailed ;  but  as  most  of  them  Carwaxdine 
must  have  been  also  noticed  under  the  head  of  Executory  De-  •:  ^^^arwar* 
vises;  and  that  of  Contingent  Remainders  has  already  swelled  in  ~®*  ™^ 
the  progress,  tather  beyond  the  limits  j  at  first  expected,  I  think  ^®* 
it  most  convenient  to  refer  them  to  the  ensuing  Chapter  of  Ex- 
ecutory Devises,  (x) 

*  -II  .  I   ■      ■  I     I  ■         ■  ^  I  ■  .  ■!        i 

(x)  At  this  place,  Mr;  Peame  closes  the  part  of  his  work,  which  lelates  to'Contin* 
gent  Remainders,  and  to  whicb^  as  is  loentioned  in  the  preftuse,  he  lived  to  give  his 
finishing  hand.  '  . 

The  section  which  treats  of  the  destruction  of  contingent  remainders,  ^d  some  other 
parts  ef  the  work,  contain  much  useful  learning  on  the  operation,  of  feoffments,,  fines 
and  recoveries,  in  divesting  and  disturbing  estates.  With  this  subject  the  following 
observations,  on  a  case  which  frequently  occurs  in  practice,  and. in  which  this  doctrine 
requires  great  oMosideration,  are  connected,  uaid  are  therefore  submitted  to  the  readec*. 

It  frequently  happens,  that  lands  are  limited  in  strict  setflement,  as  to  A.  for  life; 
remainder  to^  trustees  and  their  heirs  during  the  hTe  of  A.,  in  trust  for  him,  and  to  .pre- 
serve the  Qontingeat  remaikideis ;  remainder  to  the  {k>ns  of  X  successively  in  tail  male; 
remaiader  to  such  uses  as  JL  shall  appoint;  and,  in  defavlt  of  such  appointQient,,to 
A.  in  tail;  remainder  to  the  right  heirs  of  iL. »  and  powers  of  jo&ituiing^and  lea^ng 
aye  given  to  A. ;  and  powers  of  seUing  and  exchanging,  with  his  consent,  are  given  to 
the  trustees.  A*  beis^  deauous  ofdisposiDg  of  the  edlatOt  subject  te  the  limitations  to 
eir  for  the  benefit  of  himself  for  lifo,'and  to  hts  eons  in  tnl  male,  and  wishing,  at  the 
same  time,  to  preserve  his  powers,  levies  a  .fine  or  sufiera  a'  recovery  of  the  estate",  vmI 
directs  it  to  operate  for  coafiroung  the  uses  limited  to  him,  and  his  trustees,  and  his 
8on4,  and  the  powers  relating,  annexed,  or  collateral  to  the  estates ;  and  mibject  to 
these,  to  the  use  of  himself  or  a  stranger  in  fee  si^tple.-— A  question  baa  been  made, 
whether,  notwithstanding  the  fiiie  or  recovery  be  expressly  direoted  to  confirm  the  uses 
and  powers,  the  eSect-and  operation  at  the  common  law,  of  a  fine  or  xecovery  in 
divesting  and  disturbing  the  fee,  is  so  inherent  to  these  assurances,  and  a  consequence 
from  ^em  so  unavoidable,  as  to  make  them  necessarily  and  irresistibly  qperate  as  a 
forfeiture  of  the  life  estate,  and  a  destruction  of  the  powers  ?  Against  this  conduttoni 
the  following  observations  have  occurred  to  the  writer. 

It  is  apprehended  to  be  clear^  firom  principle,  authority,  and  the  practice  of  the  pro* 
fession,  that  when  a  fine  or  recovery  is  directed  to  operate  to  affirm  uses  or  estates 
pieviously  linuted,  it  does  not  divest,  but  confirms  them ;  and  that  it  has  this  efl^ 
equally,  where  it  is  directed  to  operate  lofeZy  for  the  purpose  of  confinning  the  subsist* 
ing  uses ;  and  where^  after  having  been  directed  to  ool&rm  such  subsislmg  uses,  it  is 
directed  to  operate  to  ykUriw  tise«,  provided  such  ulterior  utes  be  not  inconsistent  with 
the  uses  intended  to  be  confirmed. 

1.  It  is  admitted,  that  if  a  person  conveys  land  by  lease  and  release  to  the  use  of 
himself  for  life,  with-  remainders  over,  and.  covenants  to  leyy  a  fine;  and  the  fine  is 
levied,  in  a  subsequent  term,  it  operates  to  confirm  the  uses  of  the  deed.  This  appears 
to  the  writer  to  go  far  towards  proving  the  position,  which  he  haasuggested.  It  diows 
that  the  divesting  operetion  of  a  fine  is  not  so  inherent  and  unavoidable,  but  that  it  may 
be  eootroled  by  the  agreement  of  the  parties  in  the  deed  creating  the  uses,  to  which  it 
is  directed  U>  operate.    Now,  when  it  is  once  admitted  that  the  divesting  operation  of 
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a  fine  is  not  absolutely  uneoiftrolable,  it  seems  difRcult  to  contend,  that  it 'should  not  be 
controled  as  mupk  by  a  subsequent,  as  by  a  preceding  agreement. 

It  naay  be  answered,  that,  the  covenant  connects  the  deed  and  the  fine,  so  that-  both 
are  considered  to  form  one  conveyance.  But  this  supposed  connection,  tak^  place 
only  because  the  parties  agree,  that  the  fine  shall  have  this  operation  :'*butrit  may  be 
asked,  why  the  connection  should  not  be  equally  produce$i  by  a  subsequent  agreement  ? 
The  more  this  observation  is  considered,  the  more  the  writer  thinks  it  will  be  discover- 
ed  to  be  founded* 

.2.  The  doctrine,  in  Seymour's  case,  10  Rep.  05,  1  Bulst.  162,  seems  a  strong 
authority,  fbr^  the  same  conclusioQ.  In  that  case,  Henry  Cheny,  tenant  in  tail,  with 
remaii^ers  over,  conveyed  by  bargain  and  sale  inrolled'  to  .William  fii^ham  and  his 
heirs.  There  was  no /covenant  to  levy  a  fine;  but,  at  the  distance  of  ayear,J3enry 
Cheny  levied  a-f  pe.to  Wiiliara  Higham  and  his  heirs,  declaring  no  uses  of  it.  Henry 
Cheny  dying  without  is^ue,'  the  remainder-man  entered.  The  Judges  connected  Hhe 
fine  with  the  pfidrrdeed,  and  therefore  held,  that  it  enlarged  the  estate  cSofiveyed  by  the 
deed  of  bargaluiand  .sale;  h^to  a  base  fee,  which  was  determinable,' and  which  was,  in 
fact,  actually  determined,  by  the  death  of  Henry  Cheny  without  issue.  -  It  strikes  the 
writer  that  4here^is  strong  ground  to  contend^  that  this  cJEise  affprds  all  the  authority 
wanted  for- the  pHnQi{>le,:  w^ich  he  has  suggested.  For,  if  the  operation  of  the  fine 
had  not  beeh'considered  to  confirm  the  conveyance'  to  Henry  Higham  and  his  heirs, 
and  confined  to^this,  it:n)ust  have  operated  either  as'>a  mere  release  to  Higham,  with-* 
out  barring -the-isaue  of  the  conusor,  or  as  a  conveyan(se  of  an  absolate  estate  in  fee 
simple.   :  Against  each  of  whfoh  constructions,  the  court  gave  an-expHcit  opinion* 

8.  Another  acknowledged  rule  of  law  appears  to  aj^ly  to  the  present  case.  ,  It  i9  ad- 
mitted, (see  1  Ab.  £q.257,)  that,  if  a  tenant  in  tail  makes  aleade  not  warranted  by  the 
statute,  or  confesses  a  judgment,  executes  a  mortgage,  or  incumbers  his  estate  in  any 
other  maimer,  and  afterwards  levies  a  fine,  it  wiU  operate  as  a  confirmatiojf)  of  all  his 
prior  chargesor  incumbrances.  ^  It  follows,  that  if  a  perso^i,  who  is  tenant  in  tail,  con- 
veys  his  States  to, several  uses  in  strict  settlement,  reserving  the  reversion  in  fee,  and 
then  levieis  a-  fine  to  other  uses,  it  confirms  the*  uses  declared  by  the  settlement ;  and 
sabject  to  these,  operates  to  the  uses  declared  of  the  fine.  The  writer  is  not  aware  (^ 
any  priodple  fiN>m  which  it  can  be  property  inferred,  that  a  fine  levied  by  a  tenant  m 
fee  simple,  who  .has  made  a  previous  settlement,  leaving  the  ultimate  reversion  in  him- 
self, should. not  have  the  same  operation. 

4.  But  there  are  other  eases,- more  nearly  resembling,  in  their  particular  circum- 
stances, the  case  propounded  by  the  writer,  in  which  all  the  doctrine  required  to 
establish  his  oonclusion  upon  it  ^as  been  admitted.  As,  where  a  tenant  for  life,  with 
remainders  over,  and  with  a  power  of  appointment,  has  levied  a  fine ;  and  afterwards, 
by  a  deed,  executed^in  the  manner  prescribed  for  the  exercise  of  the  power,  has  directed 
the  fijie'to  operate  to  uses  warranted  by  the  power ;  in  all  these  cases,  it  has  been  held, 
that  the  fiqe  did  not  destroy  the  power,  but  operated,  in  concurrence  with  the  deed,  as 
an  exercise  of  it.  The  B&rl  of  Leicester!s  case,  1  Ventr.  278,  ahd  Herring  «.  Brown, 
1  Vent.  368,  971,  are  the  leading  authorities  on  the  subject.  In  the  last,  a  tenant  for 
life,  with  ix)wer  of  revocation,  levied  a  fine,  and  by  a  deed,  execute  ten  days  aflerr 
declared  the  6se  of  it.  It  was  held  that  the  fine  did  not  destroy  the  power,- and  the 
reason  assigned  by  the  Judges  was,  <'  that  though  the  fine,  standing  singly,  would  have 
destroyed  the  power,  it  was  not  so,  where  there  was  a  deed  to  declare  4he  intention  of 
the  parties  to  the  contrary."  The  case,  therefore,  seems  to  have  been'  decided  on  the 
very  principle  suggested.  The  decision  mui^t  have  been  to  the  contrary,  if  the  Judges 
had  conceived  a  fine  to  have  that  inherent  and  unavoidable  efilect  of  divesting  the  ex- 
isting uses,  upon  which  the  whole  objection  to  a  title  may  rest. 

5.  The  principle,  contended  for,  was  carried  to  a  further  extent  in  Bullock  «.  Thome, 
Moor,  615.  and  Smith  on  the  demise  of  Richards  v.  ClyfiTord,  1  Durn.  &  East,  7S8. — 
In  the  first  of  these  cfises,  a  tenant  for  life,  with  power  of  revocation,  granted  a  lease, 
and  then  levied  a  fine,  for  assurance  of  the  lease ;  and  it  was  held  to  confirm  the  lease. 
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but  not  to  destroy  the  power.  In  the  last  case,  a  tenant  for  life,  with  remainders  to  his 
sons  successivdy  in  tail  male,  with  remainder  to  him  in  tail,  with  a  remainder  over, 
suffered  a  recovery  to  bar  his  estate  tail,  &c.  and  declared  the  uses  accordingly ;  it 
was  decided,  that  the  recovery  was  not  a  forfeiture  of  the  life  estate,  and  that  it  did  not 
divest  the  remainders  to  the  sons ;  the  ground  of  the  decision  was,  that  the  '*  intention 
of  the  party,  in  suffering  the  recovery,  was  not  "  to  do^an  act  inconsistent  with  the 
nature  of  his  estates."  Most  unquestionably  the  same^  must  be  predicated  of  the  fine 
which  is  stated  to  have  been  levied  in  the  supposed  case.  .;^^'..^, 

6.  It  may  be  ad^ed,  that  the  point  was  vbry  much  tobsidefe^^iina  case  which  lately 
arose  on  a  contract  for  a  sale  of  a  part  of 'certain  settled  estates.^vfiy  a  settlement  exe- 
cuted in  1806,  they  were  settled  te  the  use  of  J.  and  C.  his  wife,  for-their  lives  suc- 
cessively ;  remainder  to  their  sons  successively  in.  tail  male ;  remainder,  if  C.  should 
survive  J.,  to  C.^  her  heirs  and  assigns ;  if  J.  should  survive  C,  to  their  daughters 
successively  in  tail  male ;  remainder  to  such  of  her  relations  as  she  should  by  will 
appoinf ;  in  default  of  such  appointment,  to  her  in  fee ;  with  powers  of  sale  and  ex- 
change, exercisable  by  trustees,  -with  the  consent  of  J.  and  C. — In  1807,  J,  and  C 
executed  a  deed,  in.  which,  after  reciting  that  C  was  desirous  of  acquiring  an  absolute 
power  of  appointment  over  the  hereditaments  comprised  in  the  settlement,  on  the  event 
either  of  her  surviving,  or  dying  it¥  the  life-time  of  J.,  and  there  being  a  general  failure 
of  issue  of  her  body  entitled  or  inheritable  under  the  uses  of  the  settlement,  they  cove- 
nanted to  levy  fines  of  the  settled  estates^  and  directed  them  to  operate  to  the  uses  of 
the  settlement  antecedent  to  those  to  her  in  fee  simple ;  and,  afler  the  determination  of 
thoeeuses,  to  such  uses  as  she  should  appoint  by  deed  or  will ;  and  in  default  of  suoh 
appointment,  to  the  use  of  her  in  fee  simple.— -The  fines  ware  accordingly  levied  in  a 
subeequent  term*  . 

Part  of  the.estate  being  offered  for  sale,  an  objection  was  taken,  that,  ^  by  the  iii« 
herent  and  unavoidable  operation  of  the  fine  at  the  common  law,  all  the  uses  might  be 
considered  to  have  been  divested,  and  the  powers  extinguished  or  detevmined." 

To  avoid  litigation  and  delay*  a  private  act  of  parliameat  was  prepared ;  by  whichi 
after  reciting  the  circumstances,  and  stating  the  ol^tion.  to  the  title,  it  was  enacted, 
that  ^'  the  fines  should  not  be  considered  to  have  operated  to  divest,  prejudice,  or  in  any 
manner^afiect  any  of  the  uses,  or  powers,*  expressed  or  containeq[iii  the  setttemoit: 
and  that  sc|ch  use  and  jpower  should  continue  and  be  in  the  same  state  and  condition 
as  if  the  fines  had  not  bN9en  levied :  but  so  nevertheless,  that,«ubject  to  the  uses  limited 
by  the  settlement  to  the  daughters  of  J.  and  C  successively  in  tail  male,  and  to  the 
uses  antecedent  to  them,  the  estates  should  be  oousidered,  from  the  time  of  levying  the 
fines,  to  have  beea  settled  to  the  uses  of  the  deed  of  1807." 

The  bill,  so  prepared,  was  brought  into  the  House  of  Lords ;  and  referred  to  Sir 
Vicary  Gifa^  and  Sir,  Wm.  Garrow«  They  reported  in  its  favour  i  verbally  declaring, 
at  the  same  time,  that  there  was  no  substantial  ground  for  the  doubt,  and  that  the  act 
was  unnecessary.  When  the  bill  w&a  returned  into  the  House  of  Lords,  it  wa»  much 
considered  by  the  Lord  Chancellor;  He  was  attended  by  the  counsd  for  the  bill ;  and 
two  private  acts  were  produced,  which  hftd  been  obtained  to  remove  a  similar  doubt; 
But  the  Lord  Chancellor  declared,  that  tb^re  was  no  ground  for  the  doubt,  and  that  it 
would  be  wrong  for  the  legislature  to  admit,  in  its  records,  even  an  intimation  of  there 
being  a  ground  for  such  a  doubt ;  his  Lordship  therefore  declared  he  should-  oppose 
the  passing  of  the  bill  :-~o(  course,  it  was  abandoned. 


SHD  OF  BSlCAIinMnUi. 


381 


EXECUTORY  DEVISES. 


CHAPTER  THE  FIRST. 

» 

AN  EXECUTORY  DEVISE  PEPINED..ANI>  ITS  SEVERAL  KINDS 

DISTINGUISHED. 

L  (a)  An  executory  devise  is  defined  to  be  a  devise    See  §  111, 
of  a  future  interest  in  lauds,  not  to  take  effect  at  tbe    Ilia* 

■        '  "  i»«      ■    I    i     "il"     ■■!■'■■    11^ ..,,■-■.  ■  - 

(a)  I.  To  obtain  an  accurate  notion  of  Executory  Devises  and  Conditional  Limita- 
tioBS,  it  may  be  useftil  to  consider,  1st,  What  future  estates  and  interests  in  real  pro- 
perty were  allowed  by  the  common  law^  ajid  some  of  the  rales  of  the  common  law 
respecting  them ;  2diy >  The.  first  admission  of  conditional  limt]|itions  as  trusts  in  eqinty, 
and  in  legal  devises  of  land ;  and  Sdly,  Their  introduction,  as  legal  estates,  in  oonse- 
quenoe  of  the  statute  of  uses. 

I.  Afl  to  tbs/uimffe  eskitea  and  inieresU  in  real  properiyy  which  were  aUowed  bff 
thfi  canmcm  law/-— it  is  generally  understood,  that  lancb  were  granted  originally  fi>r 
the  pb  only  of  the  grantee,  then  to  him  and  his  lipeal  heirs,  and  then  lo  him  and  his 
lineal  and  collateral  heirs :  and  that  on  every  such  grant,  whether  it  were  for  lilb,  oi 
in  fee»  a  right  remmned  in  the  grantor  to  the  services  of  the  grantee,  during  the  con- 
tiDuance  of  hift  estate,  and  to  a  return  of  the  land,  on  its  expiration.  .Wheth^  this  right 
of  the  gsantor  depended  on  an  estate  for  life  or  in  &e^  it  was  of  the  same  nature,  and 
indi&roitly  called  his  ReverUr  or  Acheat;  but,  frokn  Uie  remoter  probability  of  the 
return,  when  the  fee  was  granted,  it  became  cdstoniary  to  call  it  after  a  grant  of  the 
fte,  hie  PaeeibUity  of  Bm^rter :  by  degrees  that  -ezpr^sion  was  applied  to  thoise  cases 
only,  where  a  limitea  fee  had  been  grained,  i^d  the  word  escheat  was  applied  to  those, 
where  the  graut  had  confened  an  absolute  estate  in  fee  simple.  ^  A  grant  to  a  man  and 
the  hBirsx>f  his  body  waa  at  common  law  a  limited  fbe;  and  ther^re,  afle)r  su^h  a 
grant,  a  possdbiiity  of  reverter  was  said  to  remain  in  the  grantor.  When  the  etatute  de 
do|iis  converted  such  fees  into  estates  tail,  the  return  of  the  land  was  secured  by  it  to 
the  donof  ,,vand  was  called  his  reverter^  In  all  these  cases,  the  words  reverter  and 
reMmoft  are  synonymous. 

AAer  a  general  power  of  alienation  was  'allowed,  the  owner  of  the  fee  might  either 
grant  the  whole  fee  or  a  limited  fee  9arved  out  of  it,  or  an  estate  for  years,  for  life,  or 
in  tail.  If  he  granted  a  limited  fee,  the  'possibility  of  reverter  on  the  determination  of 
the  limited  fee  continued  in  him  ;  but,  being  a  mere  |)ossibility,  it  could  not  begranted ; 
-—if  he  granted  an  estate  for  life  or  in  tail,  the  estete  so  granted  waS^ called  a  Particu- 
lar EeUUe  f  and,  having  granted  one  such  estate,  he  might  grant  over  ulterior  par- 
ticular estates  at  his  pleasure.  Those,  being  carved  out  of  that  portion  of  the  fee 
which  remained  in  the  grantor  afler  his  grant  of  the  first  particular  estate,  were  called 
Remainders.  From  their  nature,  they  necessarily  waited  the  regular  expiration  of  the 
preceding  particular  estt^te  or  estates  for  their  falling  into  possession. 

The  only  other  fbture  interest  in  real  property  which  was  known  at  the  common 
law  was  a  Right  to  enter  on  the  breach  of  a  Condition.    According  to  the  law  of 
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testator's  death,  but  limited  to  arise  and  vest  vpon  some  fa*    i  Eq.  Abr. 
tare  contiogency. — ^This  is  the  definition  commonly  given  of  an    186. 
executory  devise.  /  It  comprehends  indeed  every  species  of  an       [  S83  ] 

tenure,  the  performaace  of  thiB  serviced  was  a  condition  annexed  to  erery  grant.  If 
the  tenant  neglected  to  perform,  the  services,  the  grantor  x^ight  enter  and  resume  the 
tenenieat^  Whether  thta  condition  was  expressed  or  not,  it  was  considered  to  be  in- 
separably indent  td^the  estate  of  the  grantee.  At  first,  it  was  the*  only  condition  that 
could  be  annexi^^o^ihe  grant  of  land ;  afterwards,  other  conditions  were  occasionally 
introduced,  and  by'aa''app]iioation,  in  ^orae  respects  very  much  f6rced,-^of  the  original 
principle  of  cpndttiond,  that,  ^  the  non-performance  of  them,  the  grantor  might  re- 
sume the  land,  conditional  fees  at  common  law,  and  some  other  modifications  of  landed 
property  were  introduced,  as  estates  upon  condition.  These  were  often  of  such  a  kind 
as  Jo  make  it  more  natural  that  a  stranger  should  have  the  land  upon  the  non-)>erform- 
ance  of  the  condition,  than  the  grantor ;  and  that  the  grantor,  instead  of  being  con- 
•fined  to  his  right  of  resumption,  should  have  it  in  his  power  to  compel  the  performance 
of  the  condition,  or  recover  from  the  grantee  a  compensation  or  satisfaction  for  the 
breach  of  it ;  but,  as  all  these  estates  were  considered  to  be  estaites  upon  condition,  the 
law  still  confined  the  donor's  remedy  to  the  Tesuinptiba  of  the  estate,  and  confined  that 
remedy  to  the  d(»iot  and  his  heirs. 

When  the  grantor  entered  for  the  breach  of  the  conditioD,  he  was  considered/to  be 
in  as  of  the  seinn  of  his  foUner  estate:  it  was  the  same  when  the  heirs  of  the  grantor 
entered ;-  they  were  supposed  to  be.  in  as  of  the  seisin  of  the  ancestor.  The  entry  de- 
feated the  livery,  by  which-the  grant  was  made,  and  by  a  necessary  consequence  de- 
feated all  the  estates  which  depended  upon  that  livery.  Thus,  if  a  feofiment  were 
made  to  one  for  life  or  in  tail,  upon.conditioni  with  remainders  over,  and  tiie  grantor 
or  his  heirs  entered  for  a  breach  of  the  condition,  thq  first  estate  and  the  lemainders 
over  were  equally  destroyed ;  and  the  grantor  or  his  heirs  were  considered  to  be  in  as 
of  the  former  sdsin.  '  ^  . 

Such,  befbre  the  statute  of  u^es,  were  ,the  legal  modifications  of  real  property  in 
respect  of  future  estate,  interests,  and  rights.  It  is  evident,  that  such  modifications  of 
seal  property  as  are  now  produced  by  cixecutory  devises  and  conditional  limitations, 
would  not,  befbre  the  passing  of  that  statute,  have  been  allowed  by  the  courts  of  law. 
If,  befbre  that  time,  land  had  been  conveyed  to  A,  and  his  hefrs,  with  a  proviso,  that, 
if  A.  shoutd  not  Jeave  any  child  of  his  body  living  at  the  time  of  his  decease,  the  land 
should  go  over  and  belong  to  B,  and  his  hefrs,  it  is  obvious  that  the  imitation  to  B. 
must  be  legally  void.  It  could  not  be.  a  grant  of  the  reversion,  as  the  whole  fee  was 
previously  granted ;  .or  a  grant  of  a  remainder,  bs  it  was  preceded  by  no  particular 
estate ;  it  could  not  confer  a  title  on  B;  to  enter  for  a  condition  broken,  as  such  a  title 
of  entry  could  only  belong  to  the  grantor  or  his  heirs  ;•>— and  escheat  was  wholly  out 
of  the  question.  If  the  conveyance  had  been  to  A,  fbr  life,  with  remainders  over,  with 
a  proviso,  that)  if  B,  attained  21  in  the  life-time  of  A.,  the  land  should'  immediately 
thereupon  devolve  to  B.  and  his  heirs,  the  consequences  would  have  been  the  same, 
and  the  limitation  to  B,  would  have  been  liable  to  all  the  objections  suggested.  At 
first  sight,  it  might,  perhi^,  be  thought  the  limitation  to  B.  and  his  heirs  might  be 
supported  as  a  remainder  e:q)ectant on  A.'s estate  fer  life)  but,  on  further  examination, 
it  would  appear  that  the  limitation  to  B^  and  his  heirs,  wanted  the  distinctive  quality  of 
a  remainder,  that  its  vesting  hi  possession  should  depend  upon  and  wait  for  the  regular 
expiration  of  the  preceding  estate ;  for,  in  the  supposed  case,  the  vesting  ofA.^s  estate 
in  possession  would  not  depend  on  the  decease  of  A .,  the  natural  term  fbr  the  expira- 
tion of  the  prebeding  estate,  but  would  vest  in  possession  on  B.'s  attaining  21  in  the 
life-time  of  ^.  It  would  not,  therefere,  wait  till  the  expiration,  but  would  take  effect 
during  the  continuance,  and  operate  to  the  destruction  of  A.'s  life  estate.,  Thus  both  -r- 
the  limitations  proposed  were,  befere  (he  statute  of  tises,  legally  void. 
2.  There  a]q>earsy  however,  some  reason  to  suppose,  that  though  conditional  limi- 
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executory  devise;  but  at  the  same  time  it  is  not  confined^ to 
executory  devises  only ;  it  includes  every  kind  of  contiugent  inter: 
[  385  ]  rest  in  lands  given  by  devise,  (for  every  contingent  interest  must 
necessarily  be  future ;  now  every  contingent  interest  in  lands 
limited  by  devise  is  not  an  executory /Te vise,  for  some  contingent 
interests  by  devise  are  contingent  remainders ;  therefore  such  a 
definition  must  be  considered  as  defective  in  point  of  precision 
and  accuracy.  (A) 

tations  were  legally  void,  they  were  allowed  in  the  modification  of  uses,  while  uxm 
remained  in  their  fiduciary  state  at  tbexommon  law.  In  that  state,  the  courts  of  law 
could  not  notice  uses ;  but  it  was  considered  that  the  owner  of  th^  \bn^  charged  with 
them,  was  under  a  moral  obligi^tion  of  disposing  of  the  land  and  the  rents  accruing 
from  it  in  conformity  to  the  use,  and  therefore  if  the  use  limited  the  beneficial  interest 
of  the  lands,  in  the  manner  suggested,  the  legal  owner  of  the  land  was  bound  to  dis* 
pose  of  it  accordingly.  Thus  such  limitations,  though  void  at  law,  became  good  as 
trusts  in  equity.  It  is  also. probable,  that,  under  tKe  custom  of  demsing  UuS[s^  as  it 
prevailed  in  London  and  some  other  places,  these  modifications  of  property  were  some- 
times attempted,  and  from  the  liberality  which  our  courts  fiave  always  adopted  in  the 
construction  of  wills,  were  oflen  allowed. 

3.  After  the  passing  of  the  Statute  of  the  27  ^  Hent^  VIIL^  which  converted  uses 
from  their  fiduciary  state  at  the  common  law,  into  legal  estates,  it  became  incumbent 
on  the  courts  to  determine,  what  efiect  that  statute  should  have  in  respect  to  the  execu- 
tory limitations  under  consideration.    When  the  case  was  first  pressed  on  the  courts, 
it  should  seem  to  have  been  necessary  for  them  to  consider  whether  the  statute  exe- 
cuted any  modificalions  of  property  made  through  the  medium  of  uses,  which  the 
courts  of  law  would  have  held  illegal,  if  they  had  been  made  of  the  lands  themselves 
in  conveyances  at  common  law.     So  far  as  respects  the  modifications  of  property  in 
question,  the  courts  held  them^to  be  executed  by  the  statute,  and  thus  made 
them  a  part  of  the  English  law  of  real  property.     Comparing  them  with    See  §  151. 
remainders,  and  titles  of  entry  for  a  condition  broken,  thev  appear  of  a 
mixed  nature,  partaking,  in  some  measure,  of  the  nature  of  each.    They  so  far  par- 
take of  the  nature  of  a  remainder,  that,  when  the  event  upon  which  they  are  to  have 
efiect  takes  place,  the  estate  or  iiUerest  created  by  them  passes  to  a  stranger ;  and  they 
so  iar  partake  of  the  n^t^re  of  a  title  to  enter  for  the  breach  of  a  -condition,  that,  wh^ 
the  event  proposed  takes  places' they  operate  to  defeat  the  preceding  estate. 
When  the  uses  raised  by  them  arise  from  an  event,  provided  for  by  the    See§  1^, 
deed  or  will  which  creates  them,  they  are  called  Conditional  Limitations,    151. 
Secondary,  Future,  Springing  or  Shifling  Uses,  or  Executory  Devises,    127a. 
according  to  the  nature  of  the  event  on  which  they  are  limited,  and  the 
^instrument  which  creates  them :  when  they  arise  from  the  act  of  some  agent  or  per- 
son whom  the  instrument  authorizes  to  raise^or  appoint  them,  they  are  said  to  arise  by 
an  execution  of  a  power.     Executory  devises  are  the  immediate  subject  of  this  part  of 
Mr.  Fearne's  essay;  but  his  positions  and  illustrations  are. always  either  directly  or 
inddrectly  referrible  to  the  general  doctrines  of  law.  on  all  limitation^  of  this  descrip- 
tion, either  in  deeds,  or  wills. 

(fr)  I.  The  common  definition  of  an  executory  devise,  that  it  is  a  devise  of  a  future 
interest  in  lands,  not  to  take^  effect  at  the  testator's  decease,  but  limited  to  arise  and 
vest  upon  some  future  contingency,  is  too  general,  as  it  is  npt  confined  to  executory 
devises,  but  includes  every  kind  of  contingent  interest  in  lands  given  by  devise,  as 
every  contingent  intefest  must  necessarily  be  future.— -An  executory  devise  is  strictly 
such  a  limitation  of  a  future  estate  or  interest  in  lands  or  chattels,  though  in  the  case 
of  chattels  personal,  it  is  more  properly  an  executory  bequest,  as  the  law  admits  in  the 
case  of  a  will,,  though  contmry  to  the  rules  of  limitation  in  conveyances  at  common 
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An  executory  devise  is^  strictly,  such  a  limitation  of  a  future  Vide  Tennp 
estate  or  interest  in  lands  or  chattels  (though  in  the  case  of  chattels  d.  Agar 
personal,  it  is  more  properly  an  executory  bequest)  as  the  lav  V'  Agarj 
admits,  in  the  case  of  a  will,  though  contrary  to  the  rules  in  limi-  ^^  Ea$i^ 
tation  in  conveyances  at  common  law.    It  is  only  an  indulgence  263-69-611- 
allowed  to  a  man's  last  will  and  testament,  where  ^*  J^^ "' 
See §196-    otherwise  the  words  of  the  will  would  be  void;  for  ^^^  ^     - 
198.  wherever  a  future  interest  is  so  limited  by  devise,  as  jf!^^!!^ 

->  to  fall  within  the  rules  above  laid  down  for  the  limi*  J'^^^j*^"^' 
tation  of  contingent  remainders,  such  an  interest  is  not  an  exe-  i^EaJtt^ 
cutory  devise,  but  a  contingent  remainder.  eM.PhUlipM 

V.  Deakin^  1  Maule  4*  Selwyn^  744.  Et  vide  Carth.  dlO.  Reeve  o.  Long.  4  Mod.  268. 

As  where  a  testator  devised  to  his  wife  for  life,  and  to  her  son  4  Mod.  284. 
after  the  death  of  his  mother,  if  she  should  have  a  son,  and  if  he  Purefoy  v. 
should  die  within  age,  then  to  the  right  heirs  of  the  devisor;  the  Rogers, 
testator  died  without  issue,  his  wife  married  again,  then  the  heir  ^  Saund. 
of  jthe  devisor  by  fine  conveyed  the  reversion  to  the  husband  and  ^^'  Supra, 
wife,  who  had  afterwards  a  son  born ;  it  was  adjudged,  that  the  P*  ^^^; 
estate  limited  to  that  son  should  not  enure  by  way  of  executory  ^^^  ^^^ 
devise ;  because  that  is  never  allowed  where  a  contingent  estate  2  Ve8ey,sen. 
is  limited  to  depend  on  a  freehold  capable  of  supporting  it;  here  ^^^* 
the  mother  had  a  preceding  freehold  in  herself,  therefore  it  was 
adjudged  a  contingent  remainder  in  her  son ;  and  the  heir  at  law,,  fide  Mar- 
having  a  reversion  in  fee  in  him  by  descent,  it  was  held,  th^t  the  ekallv.Hill^ 
remainder  was  destroyed  by  his  conveying  the  reversion  to  the  ^  ^(^^^  4* 
particular  estate  of  the  mother,  before  the  son  was  born.  ^*  ®^®* 

So  where  a  testator,  in  case  his  eldest  son  should  die  ^nd  leave  .    [  387  ] 
no  issue  of  his  body^  then  after  his  decease  gave  the  lands  to  his  Walter  v. 
youngest  son  and  his  heirs ;  it  was  held  that  the  eldest  son  took  I^rew,  Com. 
an  estate  tail  by  implication ;  and  that  the  devise  to  the  youngest  ^^P*.  ^^» 
son  was  a  remainder:  for  that  words  should  not  be  construed  to  ^°^  'v^fra,^ 
give  an  estate  by  way  of  executory  devise,  but  where  the  devisee  ^^'^^ 
cannot  take  any  other  way. 

And  again,  where  a  testator  having  charged  certain  legacies  Wealthy  v. 
upon  his  lands,  devised,  that  in  case  his  son  T.  should  happen  to  Bosville, 
die  before  he  married,  or  being  married  should  have  no  children  ^^P-  K*  B* 
lawfully  begotten,  then  his  lands  should  remain  and  descend  ^"^P* 
equally  to  his  daughters  and  their  heirs,  paying,  &c.  except  such  H*^^*  *^®* 
jointures  as  his  son  should  happen  to  make  upon  his  wife,  not 
exceeding,  &e.;  and  in  case  both  his  daughters  should  die  without 
being  married,  or  being  married  should  have  no  children  of  their 
respective  marriages^  then  he  willed  that  all  his  estate  >shoul4 
descend  to  .his  nephew  J.  A/.,  and  at  the  end  of  the  will  he  gave 
and  devised  to  his  son  71  all  his  estate  real  and  personal  not 

» 

^^i^— W^^i^  ^^^■^  ■■      ■  ■      II  ,1  ,1  ■  ^M^^—      I  ■■■■■■■■■IIM  1  ■  P  ■- 

law.  Its  being  contrary  to  the  rules  of  limitation  in  conveyances  at  common  law, 
gives  rise  to  two  rules  universally  adopted  in  respect  to  executory  devises;  that 
wherever  a  future  interest  is  so  limited  by  devise  as  to  fall  within  the  rules  laid  down 
for  the  limitation  6f  contingent  remainder8,>or  the  estafe  limited  by  it  is  such  as  can 
take  efiect  as  a  contingent  remainder,  it  shall  never  take  effect  as  an  executory  devise. 
These  rules  and  distinctions  Mr.  Feame  discusses  till  the  second  section  of  this  chapter. 

35 
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already  disposed  of  by  his  will ;  after  the  testator's  death,  his  son 
71  entered  and  suffered  a  recovery  to  the  use  of  himself  and  his 
heirs,  and  died  without  issue ;  upon  which  his  sisters  entered  and 
suffered  a  recovery,  and  died  without  issue ;  upon  which  the 
heir  of  J.  M.  entered. 

The  question  was,  whether  the  devise  to  J.  M.  was  a  remain- 
der depending  on  a  particular  preceding  estate  in  the  son  and 
daughters,  or  whether  it  was  an  executory  devise  ?    And  it 
was  contended,  that  if  the  son  took  any  estate  by  the  will,  it 
must  be  an  estate  tail ;  but  that  this  could  not  be  for  want  of 
express  words,  and  that  here  was  no  necessary  implication.    But 
Lord  Hardwicke  was  of  opinion,  that  there  were  two  rules, 
which  went  a  great  way  in  determining  the  case ;  first,  that  it  is 
'  immaterial  which  words  come  first  or  last,  for  the  construction 
must  be  made  upon  the  whole  will ;  secondly,  that  no  limitation 
shall  be  construed  to  be  an  executory  devise,  if  it  may  be  a  re- 
mainder.   That  here  in  the  subsequent  part  of  the  will  was  an 
express  devise  of  all  the  residue,  so  that,  take  the  two  clauses 
together,  here  seemed  to  be  an  express  devise  to  the  son,  and  it 
[  388  ]       "^^  given  by  the  word  estate,  which  was  sufficient  to  carry  the 
fee :  so  that  it  amounted  to  a  devise  to  the  son  and  his  heirs,  and 
if  he  died  without  issue,  remainder,  &c.  and  that  was  nothing  but 
an  estate  tail ;  but  if  that  were  not  so  clear,  yet  as  to  the  daughters, 
he' thought  no  objection  could  be  raised ;  for  there  was  a  devise 
to  them,  and  if  they  died  without  children,  &c.  ^o  that  their  re- 
coveries at  least  were  sufficient  to  bar  the  nephew's  remainder  j 
and  judgment  was  given  accordingly. 
Iye8e.Legge,     And  we  find  that  Liord  Hardwicke  referred  to  the  same  rule  in 
supra,  377.    the  case  of  Ives  v.  Legge„ noticed  in  a  former  page.  . 
Carwardine       "^^^  same  doctrine  prevailed  in  a  subsequent  case  before  Lord 
9.  Carwar-    Keeper  Henley;  where  (according  to  a  manuscript  note  of  it  with 
dine,  in        which  I  have  been  favoured)  a  settlement  was  made  previous  to 
Chan.  28.     themarriage  of  J.  <7.,  by  which  the  lands  in  question  were  lim- 
Jan.  1758.    ited  to  trustees  and  their  heirs,  to  the  use  of  J.  C,  (the  settler)  for 
ThtM  ease  it  life;  remainder  to  M.  fF.  (his  intended  wife)  for  life  (except  in 
reported  in   such  cases  as  should  be  thereafter  excepted,)  for  her  jointure ; 
1  EdefCs      remainder  to  the  heirs  of  the  body  of  the  said  J.  C.  begotten  on 
Ck.  Ca.  27.  his  said -intended  wifej  remainder  to  the  said  J.  C,  and  his  heirs; 
Vide  note     followed  by  a  "  provi&o,  and  the  special  trust  and  confidence  in 
til  marf^n^    i^e  said  trustees  and  their  heirs  were  thereby  declared  to  be,  that 
supra^  133.  j£  jj^^  g^^y  j  q  ^q^\^  happen  to  die,  and  leave  such  issue  as 
aforesaid  behind  him,  he  the  said  J.  C.  not  making  otherwise  a 
provision  for  such  child  or  children  in  his  life-time,  then  and  in 
such  case  the  said  trustees  should  stand  seised  of  one  moiety  of 
the  said  premises  from  and  immediately  after  the  decease  of  the 
said  /.  C  to  the  use  of  such  child  or  children  as  aforesaid,  and  be 
empowered,  out  of  the  rents,  issues,  and  profits  of  the  said  moiety, 
to  raise  such  provision  for  such  child  or  children  as  the  said  trus- 
tees and  their  heirs  should  think  fit.'^ 

Ji  C.  and  M.  his  wife  after  their  marriage  joined  in  levying  a 
fine ;  and  he  by  will  devised  all  his  estate  from  his  eldest  son, 
who  was  totally  disinherited,  and  left  wholly  unprovided  for. 
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The  principal  question  in  the  case  was,  whether  the  plaintiff, 
who  was  the  eldest  son  of  /.  C,  was  entitled  to  any,  and  what 
provision  under  the  proviso  in  the  said  settlement. 
.  It  was  argued  for  the  said  eldest  son,  that  the  estate  in  the 
trustees,  under  the  proviso,  remained  untouched  by  the  fine,  which 
could  not  bar  executory  devises  and  springing  uses;  which  being 
collateral  to  the  other  estates,  and  remainders  immediately  carved 
thereout  and  independent  thereof,  could  not  be  affected  by  any 
deed  which  respected  them.  That  the  exception  being  introduced 
between  the  estate  for  life  of  the  wife,  and  the  remainder  to  the 
heirs  of  the  body  of  her  husband  by  her,  it  was  antecedent  to  the 
estate  tail,  and  the  fine  would  not  reach  it. — ^Tbat  a  difference 
was  laid  down  between  a  collateral  use  that  does  not  depend,  on 
other  estates,  and  an  estate  limited  by  way  of  remainder. — ^That  Sed  vide 
in  case  of  springing  uses  (as  that  was  contended  to  be)  and  ef  ex-  t^a,  302. 
ecutory  devises,  the  whole  fee  given  before  need  not  be  disturbed; 
but  the  estates  before  given  might  open  to  receive  and  let  in  the 
use  upon  the  contingency  happening ;  and  so  there  it  let  in  the 
new  estate,  but  did  not  operate  to  take  away  any  of  the  estates 
before,  giveb. — That  being  so,  the  next  question  was,  who  wae 
the  person  intended 'to  taJke  by  the  proviso;  and  then,  what  ho 
should  take?-*-That  the  ground  of  the  provision  was  in  favour  of 
an  eld^t  son  and  him  only.  In  the  limitation  of  the  estate  the 
words  were  '<  heirs  of  the  body/'  under  which  the  first  son. would 
take  the  whole;  that  in  the  proviso  tb^  words  were  ^^  such -issue 
as  aforesaid,"  which  could  relate  only  to  the  heirs  of  the  body;  . 
and  the  words  child  and  children  were  afterwards  mentioned  in 
the  proviso,  yet  they  must  and  could  refer  only  to  such  issue 
aforesaid,  viz.  <<  heirs  of  the  body.''— As  to  what  estate  such 
eldest  son  would  take,  it  must  be  a  fee  simple  in  one  moiety;  for 
the  trust  and  confidence  being  to  the  trustees  and  their  heirs,  the 
estate  must  be  co-extensive  with  the  trust 

On  the  other  side  it  was  said,  the  first  question  was,  whether 
under  the  settlement,  which  was  a  conveyance  of  the  legal  estate, 
the  provision  was  in  the  power  of  the  father,  and  any  thing  was 
left  untouched  by  the  fine  ?— ^That  this  point  would  depend  upon 
the  question,  whether  it  was  to  be  considered  as  a  contingent       [  390  ] 
remainder  or  as  a  springing  use  ?  For  if  it  was  the  first,  it  was  Archer's 
clearly  barred  by  the  fine ;  for  which  they  referred  to  Archer's  ca^  I  ^• 
case.-^That  the  maxim  of  law  being,  that  a  fee  could  not  be  lim-  ®®-  S"P™i 
ited  upon  a  fee,  springing  uses  arose  in  order  to  give  persons  a  P*  ^^^' 
power  to  provide  for  all  the  exigencies  of  their  families,  and 
therefore  the  court  permitted  them  to  arise  within  a  reasonable 
compass  of  time  (as  in  the  compass  of  a  life  and  during  the  in- 
fancy of  the  first  taker,  as  in  Lloyd  and  Carew,)  and  that  a  spring-  Supra,  275. 
ing  use  is  in  a  deed  what  an  executory  devise  is  in  a  wiU,  and 
the  same  rules  are  applicable  to  both. — ^But  that  a  springing  use  Davis  or 
always  displaces  the  former  estates  where  the  whole  fee  has  been  Davies  «. 
departed  with. — ^That  a  feoffment  to  the  use  of  «4.  and  his  heirs  Speed, 
to  conrnience  four  years  from  thence  was  good  as  a  springitig  supra»  49. 
use;  so*  after  the  death  without  issue,  if  he  died  without  issue  in 
twenty  years,  it  was  good  by  way  of  springing  use ;  because 
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what  was  left  undisi^osed  of,  wits  in  the  feoffor  in  the  meantime, 
and  just  in  the  same  state  as  before  the  conveyance.  And  that 
is  a  certain  rule,  that  it  should  never  take  effect  by  way  of  spring- 
ing use  or  executory  devise,  where  it  could  possibly  take  effect 
by  way  of  remainder. — ^That  |ilthough  where  the  whole  fee  is 
disposed  of,  you  may  make  a  new  disposition  thereT)f,  to  arise 
within  a  reasonable  compass  of  time,  yet  there  must  be  always 
a  particular  estate  to  support  a  remainder.  For  the  law  al- 
ways takes  care,  there  should  be  a  tenant  to  a  freehold  liable 
to  the  actions  of  all  persons  who  claimed  any  right.  And 
that  wherever  there  is  such  a  particular  estate,  any  limitation 
afterwards  must  be  construed  a  remainder.  And  in  the  case  in 
question,  it  must  be  considered,  as  if  the  limitation  to  such  issue 
had  been^  placed  in  the  parenthesis  where  the  exception  is  to  the 
wife's  estate.  ,  And  then  where  the  limitation  was  in  the  middle 
of  the  disposition  of  the  fee,  as  in  that  case,  it  must  always  be  con- 
strued a  remainder.  That  in  a  springing  use,  the  whole  estate 
(that  is  to  be  displaced)  vests.  But  in  the  case  then  in  argument, 
the  mother  took  an  estate  for  life  only  in  one  moiety.  As  to  the 
other  moiety  it  was  contingent,  whether  it  could  vest  or  not; 
and  depended  on  the  father's  djring  in  the  life-time  of  the  mother, 
and  leaving  such  issue  unprovided  for;  and  therefore  was  aw^on- 
tingent  remainder,  and  barred  by  the  fine. — ^That  as  a  fatlfer  had 
[  391  ]  a  power  to  bat  the  heirs  of  his  body,  he  might  certainly  bar  the 
lesser  provision.  But  in  all  events,  it  was  not  a  provision  for  one 
child  absolutely,  but  all  the  issue  of  the  marriage  unprovided  for, 
and  could  be  a  provision  for  no  longer  than  the  mother's  Ufe, 
subject  to  the  discretion  of  the  trustees. 

The  Lord  Keeper,  after  observing  that  the  question  arose  upon 
a  deed  very  imperfectly  and  inaccurately  penned ;  and  was  a 
question  of  law  arising  upon  a  legal  conveyance,  a  settlement 
executed  and  not  on  articles,  or  by  way  of  trust  executory, 
divided  the  consideration  of  it  into  two  points, — 1st.  The  inten- 
tion of  the  parties  to  the  deed. — ^2dly.  The  legal  operation  and 
effect  of  it. 

As  to  the  intention,  he  said,  that  seemed  clearer  than  the  other 
question.  The  settlement  seemed  to  have  been  only  with  a  view 
of  securing  a  jointure  to  the  wife.  The  recital  was  for  that  pur- 
pose ;  and  the  uses  limited  were  agreeable  to  that  intent ;  there 
was  no  consideration  had  of  the  children,  as  against  the  husband. 
He  was  to  have  th6  whole  power,  only  subject  to  the  wife's 
jointure ;  the  limitation  of  the  whole  was  to  the  wife  for  her  life 
(except  as  thereinafter  excepted)  and  then  comes  the  proviso,  that 
had  been  stated.  The  exception  was  certainly  intended  to  abridge 
the  wifh,  not  absolutely  of  a  moiety,  but  in  the  event  provided 
for,  of  so  much  of  the  premises  (not  exceeding  a  moiety)  as  the 
trustees  in  their  discretion  should  think  fit  And  according 
to  the  true  construction  of  that  deed,  the  eldest  son  was  never  in- 
tended to  have  the  whole  provision.  The  husband  foresaw  the 
wife  might  marry  again,  and  as  the  whole  estate  was  limited  to 
her  in  jointure  for  her  life,  his  children  by  her  might  be  wholly 
unprovided  for ;  therefore,  this  was  intended  as  a  provision^  for 
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ihe  maintenance  of  all  the  children,  during  the  wife's  life  onlyi 

And  the  power  of  redemption  in  the  husband  was -co-extensive; 

for  if  he  made  a  provision  for  such  child  or  children  during  his 

life,  the  wife  was  to  have  the  whole  estate.^— That  the  husband 

was  still  to  have  a  power  over  the  whole  estate,  except  as  to  the 

wife's  jointure.    He  had  an  estate  tail  given  to  him ;  which  by  a       [  392  ] 

fine  he  might  convert  into  a  fee  simple,  and  tiirn  the  estate<  into 

money,  and  make  a  provision  for  his  children  in  that  way,  if  he 

pleased. 

The  intention  then  being  clear,  the  second  question  was,  what 
was  the  legal  operation  of  the  deed  ?  It  was  admitted  it  must  be 
either  a  springing  use,  or  a  contingent  remainder ;  which  ever  it 
was,  the  consequence  was  also  admitted,  if  that  was  once  known. 
That  he  did  not  know  by  what  rule  of  Jaw  he  could  construe  that 
a  springing  use  ^  springing  uses  were  introduced  to  answer  the 
exigencies  of  mankind,  in  providing  for  all  the  contingencies  in 
their  families,  in  like  manner  as  executory  devises  were  allowed 
of;  in  order  that  after  a  departure  with  the  whole  fee,  a  new 
limitation  of  the  fee  might  take  place,  upon  a  contingency  to  arise 
within  a  reasonable  compass  of  time,  and  not  within  the  danger 
of  a  perpetuity;  not  that  a  fee  could  be  limited  upon  a  fee,  but 
upon  the  contingency  happening,  the  former  uses  were  to  give 
way.  And  he  did  not  recollect  any  case,  where  a  springing  use 
had  been  created  in  the  middle  of  other  uses,  but  always  deter^  * 
mined  the  first  limitation  of  the  fee,  and  displaced  the  first  gift, 
and  changed  the  uses  in  favour  of  other  persons.  And  that  it 
made  no  difierence,  whether  the  whole  fee  was  given  away  at 
once  or  in  particular  estates,  and  by  way  of  remainders.  That  it 
was  a  certain  rule  of  law,  that  if  such  a  construction  could  be 
put  upon  ai  limitation,  as  it  might  take  effect  by  way  of  remain- 
der, it  should  never  take  place  as  a  springing  use,  or  executory 
devise.  That  the  best  construction  he  could  put  upon  the  limita- 
tion was,  that  of  its  being  a  contingent  remainder.  And  that  the 
limitations  ought  to  stand  thus,  viz.  to  husband  for  life,  remainder 
as  to  one  moiety  to  the  wife  for  life,  remainder  as  to  the  other  " 
moiety  to  the  children  during  the  wife's  life,  if  they  are  left  un- 
provided for ;  remainder  as  to  this  moiety  to  the  wife  for  life, 
remainder  of  the  whole  to  the  heirs  of  the  body  of  the  husband, 
remainder  to  the  husband  and  his  heirs.  Now  if  thist  estate  was 
executed,  he  could  give  it  no  other  construction,  than  what  a  court 
of  law  would  do ;  and  he  was  of  opinion,  it  was  executed,  and 
not  an  estate  executory,  remaining  in  the  trustees.  That  he  must  [  393  ] 
determine  according  to  the  legal  operation  of  this  deed ;  and  as 
he  thought  it  was  a  contingent  remainder,  the  consequence  was 
clear,  that  the  fine  had  destroyed  it,  and  that  the  plaintiff's  bill 
must  be  dismissed. 

In  the  last  noticed  case,  we  may  observe,  that  the  construction 
of  a  contingent  remainder  was  inuiediately  let  in  by  considering 
the  estate  introduced  by  the  proviso,  as  an  estate  for  the  life  of 
the  wife  actually  inserted  in  that  very  place,  in  the  antecedent 
course  of  limitations,  where  the  exception  in  the  limitation  to  the 
wife  left  an  opening  for  it;  and  where  it  was  directed  to  take  effect, 
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upon  the  contingency  expressed  in  the  provigo ;  viz.  immediately 
after  the  estate  Umited  to  the  use  of  the  husband  for  his  life.  In 
which,  view,  as  it  regularly  followed  an  antecedent  estate  of  free- 
holdy  and  operated  to  divest  or  determine  no  vested  interest,  there 
was  nothing  to  prevent  its  taking  effect,  as  a  mesne  remainder, 
between  the  husband's  estate  for  life,  and  the  ulterior  remainder 
to  him  in  tail  And  the  Lord  Keeper  resorted  to  the  rule  I  am 
now  speaking  of,  as  of  sufficient  energy,  to  decide  the  point  of 
view  to  be  adopted,  for  his  decision  of  the  case. 
Supra,  374.  We  may  further  recollect,  that  in  the  several  later  cases  of  Doe 
266.  V,  Holmes  and  Goodtitle  v.  Billington,  considered  in  a  former  part 

of  this  essay,  the  same  rule  was  relied  upon ;  in  the  latter  of 
which,  Lord  Mansfield,  in  the  voice  of  the  court,  said,  it  was  per- 
fectly clear  and  settled,  that  where  an  estate  can  take  effedt-^  a 
remainder,  it  shall  never  be  construed  an  executory  devise  or 
springing  use. 
Doe  9.  Mor-     And  in  a  still  later  case,4nted  in  a  former  part  of  this  essay, 
gan,  supra,   where  a  testator  devised  lands  to  his  wife  for  life,  remainder  to 
p.  809.         E,  his  sen  for  99  years,  if  he  should  so  long  live,  and  after  the 
deceases  of  the  wife  and  E.  bis  son,  to  the  heirs  of  the  body  of 
the  said  £.,  but  not  to  descend  entirely  unto  £.'s  eldest  son ;  but 
Chat  E.  might  appoint  the  same  to  all  his  children  living  at  his 
death,  and  in  default  of  appointment,  then  to  his  sons  as  tenants 
in  common  in  tail,  remainder  to  his  daughters,  remainder  over: 
the  mother  died  in  the  life-time  of  £.  the  son;  the  question  was, 
whether  the  devise  to  the  issue  of  E.  was  good  ^y  way  of  exe- 
cutory devise,  or  was  a  contingent  remainder  ?    If  the  former,  the 
[  394  ]       plaintiff  in  the  cause  was  entitled  to  recover ;  but  if  the  latter,  it 
was  destroyed  on  the  death  of  the  tenant  for  life  during  EJs  life, 
for  want  of  a  particular  estate  to  support  it 

It  was  contended  on  behalf  of  the  plaintiff,  that  the  case  was 
an  exception  to  the  xule,  that  wherever  a  limitation  can  take 
place  as  a  contingent  remainder,  it  shall  not  take  effect  as  an  exe^ 
cutory  devise ;  for  that  rule  did  not  extend  to  cases  like  the  prin-. 
cipal  one,  whe^ e  an  intermediate  estate  was  interposed ;  but  only 
where  the  osteite  limited  in  contingency  was  to  take  effect  imme- 
diately on  the  determination  of  the  estate  for  life;  that  in  thooe 
cases  the  remainders  might  take  place,  exactly  in  the  order  in 
which  the  testator  suppo^  the  events  would  happen;  'but  there 
the  limitation  to  E.^s  children  could  not,  as  a  remainder,  by  pos- 
sibility take  place  in  the  order  pointed  out  by  the  will.  For  (hat 
limitation  was  created  on  a  supposition,  that  the  son  would  sur- 
vive the  mother;  but  yet,  as  a  remainder,  it  could  only  have  taken 
place,  in  the  event  of  the  mother's  surviving  her  son.  The  only 
way  therefore  of  giving  effect  to  the  testator's  intention,  was,  by 
considering  it  as  an  executory  devise. 

:,,.Qnrihe0ther8ide^the'gen6ral  rule  was  relied  upon  as  inflexible 
9iid' applicable  to  the  case. — ^And  Lord  £enyon,  Chief  Justice,  in 
(delivering  the  opinion  of  the  court,  said,  if  ever  there  existed  a 
rule  respecting  executory  devises,  which  had  uniformly  prevailed 
without  any  exception  to  the  contrary,  it  was  that  which  was  laid 
down  by  Lord  Hale  in  the  case  of  Purefoy  v.  Rogers,  that  where 
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a  contingency  is  limited  to  depend  on  an  estate  of  freehold,  which 

is  capable  of  supporting  a  remainder,  it  shall  never  be  construed 

to  be  an  executory  devise,  but  a  contingent  remainder  only,  and 

not  otherwise.    That  the  rule  applied  to,  and  must  govern,  the 

case  before  them.    And  he  dted  the  case  of  Hopkins  Vi  Hopkins,  Vide  infra, 

stated  in  a  future  page  of  these  sheets,  in  which  ease  it  was  ex*  525,  and 

pressly  decided  to  be  an  executory  devise,  on  the  ground  of  the  *upro,t  804. 

death  of  the  intended  tenant  for  life  in  the  testator's  life-time. 

That  the  point  therefore  had  been  too  long  settled  to  be  now 

over-ruled.    And  the  limitation  to  the  issue  of  E.  was  accordingly 

decided  to  have  been  a  contingent  remainder. 

From  the  last  noticed  case,  and  that  of  Ho)>kins  v.  Hopkins       [  395  ] 
therein  referred  to,  it  appears,  that  where  the  contingent  estate  Under  the 
may,  in  the  nature  of  its  original  limitation,  take  effect  during,  or  da)i8ein 
by  the  time  of  the  determination  of,  the  particular  estate  (suppos*  ^^vt^  ^A 
ing  that  particular  estate  to  take  place)  thepossibility  or  proba^  /^S//'' 
bility  of  its  not  doing  so,  in  the  common  course  of  things,  or  from  If^^^ 
its  relation  to  other  limitations,  interposed  by  the  testator,  will  not  i^^^f^^^ 
take  it  out  of  the  general  rule,  that  denies  the  construction  of  an  q^^  temp, 
executory  devise,  to  a  limitation,  that  may^Jtake  efiect  as  a  re*  fJi,^  44^* 

mainder.  Sugden  on 

See  §11 7-  But  where  a  future  interest  without  a  preceding  Powen^p. 
127a,  b.  estate,  or  a  contingent  interest  unsupported  by  any  121-20-19. 
149-151.      preceding  freehold,  or  any  estate  after  a  preceding  Ut  ed,  and 

vested  fee  simple,  is  limited  by  devise ;  such  limitation,  Af^-  ^tig*- 
as  it  cannot  be  good  as  a  remainder,  may  take  effect  as  an  execu-  ^^''  ^^^^ 
tory  devise,  provided  it  falls  within  the  limits  which  the  law  ^^^* 

f)re8cribes,  for  the  validity  of  such  executory  estates;  of  such 
imits  I  shall  treat  hereafter,  and  in  this  place  only  adduce  a  few 

instances  of  the  limitations  I  have  mentioned. 
See  §119.        Thus,  if  one  devise  to  the  heir  of  J.  S.  after  the  Per  Cur. 

death  of  J,  S.  it  is  good  as  an  executory  devise. —  I  Salk.  226. 
And  where  j1.  devised  lands  to  B.  in  fee,*  to  commence  and  take  1  Lut.  798. 
effect  six  months  after  the  testator's  death,  it  was  a  good  execu-  Per  Curiam 
tory  devise ;  in  these  cases  we  observe  a  preceding  estate  was  '^  Clarke  o. 
wanting.  Smith. 

So  where  testator  devised  to  trustees  for  500  years,  in  trust  to  2  p.  W.  28. 
pay  an  annuity  to  71  his  eldest  son  for  life,  remainder  to  the  eldest  Gorev.Gorej 
son  of  T.  (who  had  no  son  at  the  testator's  death),  it  was  held  vide  infra, 
good  by  way  of  executory  devise,  thei»  being  no  preceding  estate  431. 
of  freehold  to  support  it  as  a  contingent  remainder.  Hayward  9. 

StiUingfleet,  infra,  542. 

See  §  264.        We  find  an  early  case  (x)  whiere  a  devise  to  one  and  /^x  Puimer- 
heirs,  upon  condition  he  should  assure  lands  m  such  ston  v.  Stew- 
place  to  the  executors ;  and,  if  he  failed,  then  to  the  executors  and  ard,  cited 
their  heirs,  was  deemed  to  be  a  good  executory  devise  to  the  Cro.  Jae. 
executors.  692.aBdvid6 

Wellcoke  o.  Hamond,  cited  3  Co.  20.  b.  Hinde  v.  Lyon,  3  Leon*  64. 

See  §  149-  And  afterwards  in  a  case  ( y)  where  a  testator  de-  (y)  Pelb  v. 
151.  vised  to  B.  his  son  and  his  heirs  for  ever,  and  if  he  Brown.  Cro. 

died  without  issue  living  «tf.  then  •£.  to  have  those  Jac.  590. 
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1  Eq.  Ahr*    lands  to  him  and  his  heirs  for  ever ;  it  was  adjudged,  that  S.  took 

187.  c.  4.      a  vested  fee^simple,  and  that  the  limitation  over  to  •/£.  was  good 

as  an  executory  devise,  to  take  efiect  on  £.'s  dying  without  issue 

in  the  life-time  of  w9. 

(x)  Hanbory     And  again,  (z)  where  a  testator  devised  lands  to  his  son  B.  in 

V.  Cockerel!,  fee,  and  other  lands  to  his  son  C.  in  fee,  subject  to  a  proviso,  that 

1  Roll.  Abr.  if  either  of  his  sons  should  die  before  they  should  be  married,  or 

685,  pi.  4.     before  they  should  attain  the  age  of  21  years,  and  without  issue 

of  their  bodies,  then  he  gave  all  the  lands  which  he  had  given  to 

such  of  his  sons  that  should  so  die,  &c.  unto  such  of  his  said  two 

sons  as  should  the  other  survive ;  it  was  held  that  the  sons  took 

in  fee,  subject  to  a  limitation  to  the  survivor  for  life,  in  case  of 

either  dying  unmarried,  or  under  the  age  of  21,  without  issue. 

The  three  last  cases  are  instances  of  limitations  after  a  precediog 
vested  fee  simple. 

And  even  where  there  is  a  limitation  after  a  devise  in  fee 
simple,  though  such  antecedent  devise  in  fee  be  not  vested,  but 
contingent  f  yet  if  the  ulterior  devise  is  limited  so  as  to  take  e£fect 
in  defeasance  of  the  estate  first  devised,  on  an  event  subsequent 
to  its  becoming  vested,  it  has  been  held  to  operate  as  an  execa* 
tory  devise. 
Gulliver  o.        Thus  where  a  testator  devised  lands  to  his  wife  for  life,  and 
Wickett,       after  her  death  to  such  child  as  she  was  then  supposed  to  be 
1  Wils.  105.  enseint  with,  and  to  the  heirs  of  such  child  for  ever;  provided 
This  case     that  if  such  child  as  should  happen  to  be  born,  should  die  before 
ond  wmeo^lliQ  age  of  21  years,  leaving  no  issue  of  its  body,  the  reversion 
Mr.Fearnei  should  go  over.    The  court  held  it  to  be  a  devise  to  the  wife, 
003m)aiwwf  remainder  to  the  child  in  contingency  in  fee,  with  a  devise  over, 
in  Smith  V   '^^^^^  ^^^Y  ^®'^  *  ?^^  executory  devise,  as  it  was  to  commence 
Horlock     '  "within  21  years  after  a  life  in  being;  and  that  if  the  contingency 
7  Taunt.      ^^^  ^'^^'^  never  happened,  then  the  last  remainder  was  to  take 
129.  140.     ^ff^ct  upon  the  death  of  the  wife.    And  that  the  number  of  the 
contingencies  was  not  material,  if  they  were  all  to  happen  within 
a  life  in  being,  or  a-reasonable  time  after. 
Vide  1  Wils.     There  is  an  observation  of  the  reporter  on  the  last  noticed  case, 
106,  that  the  court  used  a  difference  of  phraseology,  viz.  executory 

and  remainder,  in  respect  to  the  same  limitation;  from  whence  it 
seemed  to  him  uncertain,  whether  they  determined  it  an  executory 
[  397  ]  devise,  or  a  contingent  remainder.  But  I  conceive  this  doubt 
would  have  been  prevented  by  his  adverting  to  the  language  of 
the  court,  when  they  said  it  was  good  as  an  executory  devise,  as 
it  was  to  commence  within  21  years  after  a  life  in  being;  and 
that  the  number  of  contingencies  was  not  material,  if  they  were 
to  happen  within  a  life  in  being,  or  a  reasonable  time  after ;  nei- 
ther of  which  circumstances  hath  any  sort  of  relation  to  a  contin* 
gent  remainder,  or  can  be  understood  as  applicable  to  the  idea  of  it. 
Upon  the  same  case  we  are  further  to  observe,  that  although 
one  of  the  contingencies  on  which  the  ulterior  devise  was  con- 
strued to  depend,  viz.  there  being  no  child  to  take  as  supposed, 
must  have  been  decided,  immediately  on  the  determination  of  the 
particular  estate  without  the  antecedent  limitation  in  fee  ever 
becoming  vested,  and  therefore  such  devise  would j  had  it  de- 


DEFINED  AND  DISTINGUISHED.  397 

heiidod  on  that  ^irent  only,  have  been  ccmsid^red  as  a  cdntingent 
remainder,  equally  with  the  alternatlTe  one  to  the  child ;  yet  the 
otller'eTenty  and  that  indeed  on  which*  the  Hmitation  over  was 
expressly  limited  to  take  efiect,  viz.  the  death  of  the  snpposed 
child  under  the  age  of  21  years,  could  not  possibly  happen  till 
after  tb^fee  simple  had  aotnally  vested  in  sucli  child  on  its  birth; 
in  which  case  it  cleaLrly  could  not  operate  as  a  remainder,  and 
therefoito  knust  have  bden  void  in  its  creation,  if  not  allowed  ^o 

enure  as  an  executory  devise. 
See  §  185.        II.  (c)  So,  indeed,  where  a  particular  estate  of  free^ 

hold  is  first  devised,  capable  in  its  own  nature  of      [  39^8  ] 
supporting  a  remainder,  followed  by  a  limitation  not  imme<ti- 
atftly  connected  with,  or  commencing  frdm  its  expiration  ;  as  the  ^    , 

latter  limitation  ie  incapable  of  taking  effect  as  a  remainder,  there 
seems  to  be  no  obstacle  tp  its  validity  as  an  executory  deti^e,  if 
confined  to  the  requisite-  limits  of  time. 

Therefore,  although  in  the  case  of  a  lease  for  life  to  «^.  and  that  Vide  Plowd. 
after  the  death  of  .t^.  and  one  day  after,  the  land  shall  remain  to  35.  6. 
B.  for  life,  it  seems  that  the  limitation  to  B.  is  void  as  a  remainder,  Rayro.  144. 
because  not  to  take  effect  immediately  upon  the  determination  of 
the  first  estate ;  yet,  in  the  case  of  a  similar  limitation  by  will^ 
there  appears  to  be  no  ground  fdr  denying  effect  to  such  ulterior 
Kmitation  as  an  execiltory  devise.    This  conclusion,  I  conceive, 
flows  from  the  principle  on  which  Lord  Nottingham  proceeded  in 
the  Duke  of  Norfolk's  case,  notice4  in  the  sequel  of  these  sheets ;.  Infra,  469. 
which,  with  the  concurrent  stream  of  all  the  cAses  and  authorities 
felative  to  this  pointy  appear  to  warrant  our  general  conclusion, 
in  respect  to  the  construction  of  executory  devises ;  that  notwith*^ 
standing  the  will  may  give  a  preceding  estate  of  freehold,  capabl^d 
in  its  own  nature  of  supporting  a  contingent  remainder ;  yer,  if  an 
ulterior  ihnitation  waDts  that  connection  with,  or  relation  to  it,       [  399  ] 
which  is  requisite  to  constitute  it  a  renaainder,  it  may  take  effect 


(c)  n.  If  a  particular  estate  of  freehold  is  first  devised,  capable  in  its  own  nmure  of 
supporting  a  remainder,  followed  by  a  limitation,  which  ib  not  immediately  connected 
with  or  docs  illiot  immediately  commence  from  the  expiiufton  of  the  particular  estate  of 
fKehold,  the  latter  Hmitation  is  incapable  of  takii^^  effect  as  a  remainder,  but  may 
operate  as  an  executory  devise  if  confined  to  the  requisite  limits  of  time/' 

Thus,  if  land  be  devised  to  one  for  life,  and  after  his  decease  to  B.  in  fee,  the-limi* 
tation  to  B.  is  immediately  connected  with  and  immediately  comffiehces  on  the  expira- 
tion of  the  estate  limited  to  A.  during  his  life,  and  is  therefore  a  remainder ;  bnt,  if  tfie 
land  be  limited  to  A.  for  life,  ai)d  afler  the.  decease  of  A.y  and  one  year  afler  his 
decease,  to  B.  in  fee,  the  interval  of  the  year  prevents  the  Ihnttatien  to  J5.  and  his 
heirs  from  being  immediately  connected  with  and  from  imme^ately  commencing  at 
the  expiration  of  il.'s  life  estate,  and  cannot  therefbipe  operate  as  a  remainder,  biif 
operates  as  an  executory  devise.  -  fn  the  same  manner,  if  land  be  limited  to  A.  for 
life,  and  after  his  decease  to  S.  and  his  heirs,  \vith  a  proviso,  tliat  if  B.  shall  survive 
A.  and  afterwards  depart  this  Kfe  without  leaving  issue  of  his  body  living  at  tlie  time 
of  his  decease,  (he  land  shall  devolve  to  C  and  his  heire;  the  limitation  to  B.  and  his 
heirs  prevents  the  immediate  connection  of  the  estate  limited  to  d  with  the  life  estate 
of  A.,  and  "prevents  its  immediaMi  commekicetnent  on  the  expiration  of  jl:*s  Iffe  estate, 
and  therefore  makes  it  operate  by  way  of  executory  devise. 

36 
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ad^an  esecutoiy  dayise^  if  ^onfised  le  the  1  tmits  prescribed  by  law 
for  estates  of  that  future  description.  - 

iSalk.  229.  III.  (d)  Ezecatixry  devises  hkve  generaHy  been  See  §111, 
^  diatinguiahed  into  three  kinds;  two  relative  to  real,  11  la.il 7- 
and  the  third  to  personal  estate  only.  The  first  sort  127a.  149- 
in  tMs  distribution,  is,  where  ihe  devisor  departs  with  151.  - 
hiei  whole  fee  simple,  but  upon  some  contingency  See  §149^ 
qualifies  that  disposition,  and  limits  an  estate  on  that  151. 
contingency;  of  this  the  above  cited  case  of  Pells  v. 

10  Mod.  420.  Brown  is  an  instance.    So  where  a  testator  devised  lands  to  bis 

Maries  v.       wife  for  life,  remainder  to  C.  his  second  son  in  fee^ provided  if  Z). 

Marks.         his.  third  son  should,  within  thr^e  months  after  the  wife's  death, 

[  400  ]       pay  500/.  to  C  his  executors,  &c.  then  he  devised-the  lands  to  JD. 

and  his  heirs;  this  was  an  executory  devise  to  Z>.- 

,  Under  the  same  description  we -may  rank  thexase  of  Gulliver 

V.  Wickett  above  cited,  and  others  of  the  same  kind,  .where, 

though^  the  fee  is  not  immediately  disposed  of,  yet  it  is  made 

1  Salk.  229.  deij^asible  after  a  coottngeat  disposition  of  it  has  taken  effect 

The  second  sort  of  exei^utorjC  devises,  under  the 
same  geoeral  distribution,  is,  where  the  devisor  gives .  See§  1 17- 
a  future  estate  to  arise  upon  a  contingency,  but  does    127a^ 

Raym.  83.    not  depart  with  the  fee  at  present ;  as  a  devise  to  the 

first  son  or  the  heir  of  /.  S.  when  be  shall  ham  one ;  or  a  deTise 
to  die  daughter  of  B.  who  shall,  marry  such  a  one  within  fifteen 
•    •  years. 

But  it  is  evident  the  last  description  dpes  not.  properly  comprise 
those  cases,  where  the  future  estate  is  not  <sontihgent,  but  limited 
in  an  event  certain;  or  where,  though  tfae  testator  departs  with 
an  immediate,  estate  of  freehold,  yet  the  ulterior  Hraitation  is  not 
so  connected  with  it^  as  to  be  capable*  of  eiSbct  as  a  remainder. 
To  comprehend  such  cases  in  the  above  branches  of  distribution, 
the  terms  of  the  last  description  may  be  extended,  by  saying,  the 
second  sort  of  executory  devise,  is  where  the  devisor,  without 

• _^_^ _. __^ • 

p    ■  ■  I         -  ■■       ■  ,■■,■■■,  I  ,  ■■  ■■■■■, 

{d)  IIL  Executory  devises  have  generally  been  dbtingunhed  into  three  kinds,  two 
ijelatTve  to  real,  ^and  the  third  relative  to  personal  estate  only :  the  first  sort  is,  whne 
the  devisor  departs  with  the  whole  fee  simple,  but,  upon  some  oontingency,  qualifies 
that .  disposition  and  limits  an  estate  on  that  contingency.  The  2d  id,  where  the 
devisor  does  not  depart  svith  the^  immediate  fee,  but  permits  it  to  descend  to  bis  heir, 
and  on  the  happemng  of  a  future  event,  devises  it  to  another  person* 

In  each  qf  the  cases  proposed,  the  event,  on  which  the  executory  devise  is  to  arise, 
may  be  either  jcertain  or  contingent.  If  the  testator  should  devise  land  to  A,  and  his 
heirs,  with  a  proviso  that  at  the  end  of  one  year  after  the  .decease  of  B^  it  should 
devolve,  to  C.  and  his  heirs,  the  event  on  which  the  executory  devise  |o  Cis  limited 
would  be  considered  to  be  certain ;  If  the  testator  had  devised  it  to  A.  and  his  heurs, 
and  on  the  event  of  A.'s  leaving  no  child  of  his  body  living  at  the  time  of  his  dec^se, 
to  C'  and  his  heirs,  the  event  would  be  considered  as  uncertain ;  but,  in  each  case,  the 
limitation  over  would  operate  by  way  of  executory  devise.  In  the  same  nnanner  it 
would  be  an  execiitory  devise,  if  there  were  no  immediate  devise  of  the  inheritance, 
but  the  testator  Md  permitted  it  to  descend,  and  had  devised  it  over  on  the  events  pro* 
posed. 

The  subject  will  again  be  incidentally  mentioned)  both  in  the  text  and  the  notes  of 
the  last  chapter  of  this  essay. 
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de{iartiiig  with  the  immediate  fee^  gives  a  future  estate  to  arise 
either  upen  a  contingeacy,  or  at  a  period  certain,  tinpreceded  by, 
or  not  having  the  requisite  conoedien  with  any  immedialerfree* 
hold,  to^ve  it  effect  as  a  remainder. 

The  case  of  a  devise  to  one,  to  take  effect  six  months  after  the  Vide  Clarke 
testator's  decease,  is  an  instance  of  the'  filnst  class  admitted  into  0.  Smith,  eu- 
this  extended  description. '  And  so, where  (:r)  one  devised  lands  prt^  395. 
to  J.  S.  for  five  years  from  Michaeimai^  then  next  ensuing,  the  (x)  Pay's 
renoainderto  C.  and  his  heirs,  and  died-  before  Michadmas,  the  Case,  Cn>. 
limitation  to  C.  was  held  good,  although  a  freehold  cannot  bis  in  Eliz.  878. 
expectancy ;  for  that  in  case  of  a  devise,  the  freehold  in  the  mean- 
time should'  descend  to  the  heir  and  vest  in  him ;  which  reason 
proves  the  limitation  waa  allowed  to  operate  a9  an  executory  de* 
vise,  though  in  the  report  it  is  inaccurately  caUed  a  remainder. 
See  &  149         -^S^^i^ft  where  one  devised  lands  to  his  wife,  till  his       [  401  ] 
.^.  ^  son  should  come  to  his  age  of  21  years,  and  then  that  Palm.  IM. 

his  son  should  have  the  lend  to  him  and  his  heirs ;  and  1  Eq.  Abr. 
if  he  should  die  without  issue  before  his  said  Sge,  then  to  bis  168,andvide 
daughter,  this  was  held  a  good  executory  devise  to  the  daughter.  Thrustout 
In  which  case  it  is  observable,  that  the  first  devise  of  the  fee  was  d.  Small  «. 
to  the  son,  who  was  the  heir;  and  therefor^,  under  the  doctrine  in  Deimy,infraf 
Boraston's  case,  the  son  taking  the  vested  fee  .would  istill  have  ^'^^' 
taken  by  descent,  and  not  by  the  devise,  so  tliat  the  uninediate  fee  Supra,  242. 
must  be  considered  as  undisposed  of  by  the  will.    But  if  such  a 
devise  had  been  to  a  stranger,  instead  of  the  heir,  then  under  the 
applioatioh  of  the  doctrine  I  have  just  lUluded  to,  the  case  would 
have  fiiUen  properly  under  the  first  division  of  executory  devises, 

/  where  the  fee  is  disposed  of  in  the  first  instance. 
See  §125.        And  the  case  of  a  limitation  to  One  for  life,  and  from 

and  after  the  expiration  of  pne  flay  (or  any  other  sup- 
posed period,  not  exceeding  21  years  we  msLy  suppose)  next  en- 
suing his  decease,*tben  over  to  another,  may  be  adduced  as  an 
instance  of  the  call  for  the  latter  part  of  the  extent  to  which  I 
have  opened  the  second  branch  of  the  general  distribution  of 

executory  devises. 
See  §  IV.  {6\  The  third  sort  of  executory  devises,  com-  Dyer,  74. 

159a.  prising  all  diat  relates  to  chattels,  is  where  a  term  for  pi.  18. 

168-  years,orany  personal  estate,  is  devised  (more  proper-       [  402  ] 

168b.  Iv  bequeathed)  to  one  for  life,  or  otherwise ;  and  afier  V  Roll.  Abn 

the  decease  of  the  devisee  or  legatee  for  life,  or  some  ^i^*  pl-  ^* 

(t)  IV .  The  third  sort  of  Executory  Devises,  coiEbprising  all  that  relates  to  chattels, 
is  where  a^  term  or  any  personal  estate  is  bequeathed  to  one  life,  or  otherwise,  and 
afler  the  decease  of  the  devisee  or  legatee  for  life  or  some  other  contingency  or  period, 

is  ffiven  over  to  another  person. 
See  §  152a«         In  the  first  note  to  this  essay,  it  is  mentioned  that  a  remainder  can 
168-168b.       only  be  limited  in  freehold  estates.  .  In  personal  property,  under  which 

both  chattels  real  and  chattels  personal  are  included,  there  cannot  be  a 
remainder  in  the  strict  sense  of  that  word ;  and  therefore  every  future  bequest  of  per- 
sonal property,  whether  it  be  preceded  or  not  preceded  by  a  prior  bequest,  or  limited 
on  a  certain  or  an  uncertain  event,  is  an  executory  bequest,  and  falls  under  the  rules 
by  which  that  mode  of  limitation  is  regulated. 
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other  OQoCingeney  or  period,  is  given  over  to  somebody  elae« 

Such  ulterior  limitation  was  void  at  common  lavjt  and  the  whole 

property  vested  in  the  person  to  whom  it  was  limited  for  life ; 

though  there  was  indeea  a  distincticm  taken  between  a  devise  (or 

rather  bequest)  of  the  use  of  a  personal  thing,  and  of  the  thing 

itself.    Thus  where,  the  will  Was,  that  w^.  Should  use  such  a  thing 

Brook  De-     iafmg  hte4ife,  and  aftervirards^hat  B.  should  have  it,  the  iimita* 

vise,  pY.  13.  ^^  Q^Q,.  ^gg  agreed  to  be  good;  but  if  the  first  dispootion  had 

SS'     A       ^^^  ^^  ^^  ^'**"8  t'fi^'f  ^^  *>oe  fot  life,  and  after  to  anoither,  then 

h  ]f    '    rS"  *®  devise  over  would  have  been  void.    But  the  doctrine  has 

the  detise  ^  g^ ^^^^u^..  obtained,  and  is  now  settled,  that  such  limitaticMia  over 

Jei^tn  e«e  ^  *  ^^'*  ^^  ^"f  ^^^  ^^  *^°"^»  *'®  ^ood. 

to  one  for  part  if  ike  unexpirtd  pears,  with  remainder  to  another,  vide  Goodrigkt  d» 
RepeU  V.  Parker  j  1  Maule  4*  S.  692,  arid  vide  supra,  241-^3,  and  Cotton  v,  Heittk^ 
infiray  403,  and  Mr.  Preston^s  Essay  on  Abstracts  of  Title,  vol.  2.  p.  4.  and  Plawd, 
there  died. — See  also  Doe  d.  Hayes  s.  Surges,  7  Taunt.  217. 

Matti  Man-  Thus  where  a  testator  possessed  of  a  farm,  &c.  for  the  term  of 
ning*8  Case,  50  years,  devised  tis  lease  of  the  farm,  &c.  and  all  the  years 
8  Rep.  95, .  therein  to  come,  to  J3.  after  the  death  of  M.  the  testa^tor's  wife, 
&c.  and  in  the  meantime  his  will  and  meaning  was,  tha^t  his  wife 
should  have  the  use,  occupation  of  the  farm^  &Q.  during .  her 
natural  life,  &c.;  it  was  contended  that  the  devise  to  B,  after  the 
death  of  the  testator's  wife,  was  void ;  for  that  the  devise  thereof 
to  her  during  her  life^  gave  her  the  whole  term.  But  after  re- 
peated debates  and  arguments  on  the  case,  three  Judges  held  that 
B.  took  it  not  by  way  of  remainder,  but  by  way  of  executory 
devise.  As  if  the  testator  had  devised,  that  ^fter  his  son  had  paid 
such  a  sum  to  his  executors,  that  Jie  should  have  his  term;  or  that 
after  the  death  of  v?.  that  B.  should  have  the  term;  or  that  after 
his  son  should  return  from  beyond  seas,,  or  that  ^.  should  die, 
that  he  should  have  it;  in  all  which  cases,  and  other  like,  upon 
the  condition  or  contingeht  performed,  the  devise  was  good;  and 
in  the  meantime  the  testator  might  dispose  qf  it^  And  therefore 
in  judgment  of  law,  ut  res  magis,  valeat,  the  executory  devise 
should  precede,  and  the.  disposition  of 'the  lease,  till  the  contin- 
gency happened,  should  be  subsequent ;  as  if  the  testator  had 
devised,  that  if  his  wife  died  within  the  term,  then  B^  should  have 
[  403  ]  the  residue  6f  the  term,  and  then  further  devised  it  to  his  wife  for 
her  life.  And  that  there  was  no  difference  between  a  devise  of 
the  term  for  life,  remainder  over,  and  a  devise  of  the  land,  or  the 
lease  or  farm,  or  use,  or  occupation,  or  profits  of  the  land.  ' 

In  the  above  case,  we  observe,  the  court  resorted  to  the  grounds 
of  the  devise  of  the  terra,  upon  a  contingency  or  condition,  being 
good,  and  the  ability  of  the  testator  to  dispel  of  it  in  the  mean- 
time; and  considered  the  devise  over,  after  the  death  of  the  wife, 
as  sueh  a  contingency.  The  nature  of  the  devise  in  that  case, 
accorded  with  this  view  of  its  effect,  in  the  circumstance  of  the 
devise  to  S.  expressly  preceding  the  intermediate  bequest  ojf  the 
use  and  occupation  to  the  wife.  But  the  court,  in  their  general 
constructive  transposition  of  the  life  estate,  and  the  limitation 
over,  in  considering  the  latter  as  a  devise  on  the  contingency  of 
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tho  devisee  for  life  dying  during  the  term,  siod  preceding  tl^e  for- 
mer as  an  intermediate  disposkion  till  the  contingeficf  happened, 
abstracted  from  regard  to  the  particular  eia^umstances  of  that 
case,  adopted  a  rale  of  construction  equally  applicsible  to  all  caaes 
of  a  limitation  of  a  term  to  one  for  life-,  and  afterwards  to  anothen 
And  accordingly,  in  a  subsequent  case,  where  a  testator  being  LampeCt's 
possessed  of  a  messuage,  &c.  jfor  a  term^f  500  years,  devised  the  Case, 
messuage,  &c.  to  his  father  for  the  term  of  his  natural  life,  and  10  Rep.  47. 
after  his  decease,  the  remainder  to  his  own  sister,  and  the  heir  of 
her  body;  upon  the  question,  whether  the  ezcQutorydeviise, after 
the  death,  &c.  was  good,  when  the  term  itself,  and  not  the  use  or 
occupation  of  it,  was  devised  to  the  first  devisee  for  life,  &c.  and 
afterwards  to  others,  it  was  resolved,  that  in  such  case  aJso  the 
executory  devise  was  good. 

-'In  both' the  above  cases,  the  devise  over  was  to  a  person  in  esse, 
and  ascertained.  But  the  principle  upon  which  the  decisions 
proceeded,  had  no  relation  at  all  to  that  circumstance ;  and  there«> 
fore  we  find  the  same  doctrine  holds  in  cases  where  the  ulterior 
devisee  is  not  in  esse^  or  not  ascertained. 

Thus  where  a  termor  for  years  devised  the  term  tor  his  irife  for  Cotton  v. 
eighteen  years,  and  after  to  his  eldest  son  for  life,  and  after  to  the  Heath, 
eldest  issue  male  of  that  son  for  life^  though  the  son  had  not  any  1  Roll.  Abr. 
issue  male  at  the  time  of  the  devise  and  death  of  the  testator,  yet  ^I^*  pl*  9. 
it  was  held  that  if  he  had  had  issue  male  at  his  death,  such  issue       [  404  } 
male  should  have  had  it,  as  an  executory  devise;  for  that  nou  I  £<!•  Abr. 
withstanding  its  being  a  contingency  upon  a  contingency,  and  the  I^I-  P^*  ^• 
issue  not  being  in  esse  at  the  time  of  the  devise,  yet  inasmuch  as 
it  is  limited  to  the  son  but  for  life,  k  was  good,  and  all  one  with 
Manning's  case.     ^ 

And  so  if  «/f .  possessed  of  a  term  devises  it .  to  J3.  his  wife  for  ^ide  1  And. 
life,  and  after  her  death  to  his  children  unpreferred,  and(:r)  after  ^^>  ^^»  ^^^ 
B.  dies,  it  has  beeh  held  that  C.  then  being  the  only  da:ughter  of  ^  ^'  ^^'* 
•tf.  should  have  it;  for  that  an  executory  devise,  which'  hath  a  ^®^*  P*'  ^* 
dependence  on  the  first  devise,  may  be  made  to  a  person  un^  /^^^nn. 

error f  in  K,  B.  3  Leon,  89.    (x)  Here  the  wordSf  dies  and,,  seem  to  be  omitted  b^ 
mtstake^  or  must  he  understood. 

The  cases  I  have  adduced  are  sufficient  to  show  the  law  to  be 
now  sejttled,  that  limitations  over  of  diattels  real,  after  a  devise  tp 
one  for  life,  are  good  ^  executory  devises. 

And  that,  in  equity,  the  like  doctrine  extends  to  chattels  per- 
sonal, will  be  equally  evident  from  the  fbw  following  eases;  in 
which  that  species  of  property  was  the  subject  of  the  Umitation  on 

which  the  question  arose. 
8ee§  149.        There  is  an  early  case  of  a  devise  of  500/.  to  the  2  Ffeem. 
testator's  daughter :   and  if  she  died  before  thirty  IdT.Cas* 
years  of  age  unmarried,  then  oven    She  received  the  money,  and  172« 
died  before  the  time ;  it  was  resolved  in  equity,  that  her  executor 
was  chargeable  as  possessed  in  trust  for  the  legatees  over.    This 
indeed  was  not  the  case  of  a  devise  to  one  for  life,  or  a  particular 
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Vachel «. 
Vachel  and 
LeramoD, 
1  Chanc. 
Cas.  129. 


[405  ] 


Catchmay 
T.  NichoUsi 
1  P.  W.  0, 
in  note. 


Shirley  9. 
Peneniy  ■ 
[  406  ] 
1  P.Wms.  6. 
in  note. 


period^ and  afterwards  to  another;  but  a  conditional  new  disposi- 
tion of  the  property,  upon  a  particular  contingency. 

Bm  in  another  case,  a  testator  gave  the  use  of  all  See§  lS9a. 
bis  several  painting$  and  books^  of  prints,  his  colours,  168- 168b. 
collection  of  medaU,  &c.  to  his  wife/ during  the  term  128, 149, 
of  her  natural  life ;  and  his  will  was^that  if  she  were  670a.  669. 
with  child  of- a  son,  that  then  after  her  decease  the 
said  pairiting8,^c.  should  be  left,  remain,  and  come  to  that  060; 
but  if  she  were  not  with  child  of  a  Son,  or  if  such  son  should  die 
without  issue  male  of  his  body>  then  all  the  said  paintings,  &c, 
after  the  decease  of  his  wife,  and  the  death  of  such  son  as  hiis  wife 
was  then  with  child  of^  should  come  and  remain  to  the  use  of  7!, 
of  which  his  wiH  was,  that  the  said  71  should  have  the -use  only 
during' his  life,  and  that  he  should  leave  them  to  V.  his  son,  &c. 
T,  di^  iti  the  testator's  life-time,  and  the  testator's  wife  was  not 
with  child  of  a  son ;  and  on  its  being  insisted  that  the  limitation 
of  the  things  to  Fl  was  void  by  the  common'  law,  the  Lord 
Keeper,  and  the  Judges,  were  clearly  of  opinion,  that  T.  dying  in 
the  lif(p-time  of  ths  testator,  afndthe  testator's  wife  not  being  with 
child  of  a  son;  the  devise  to  Fl  was  an  absolute  devise,  and  good 
in  law ;  and  that  the  widow  ought  to  have  the  use  of  the  said 
paintings,  &c.  during  her  life.  This  we  see  was  a  limitatiou  to  a 
person  upon  a  contingency,  after  an  immediate  useibr  life  to  one, 
followed  by  a  contingent  limitation  to  anoth^  (which  had  it  taken 
effect,  would  have  carried  the  absolute  property,)  and  also  after 
an  alternative  limitation  for  the  use  of  a  third  person  for  life.  But 
still  this  was  only  a  bequest  of  the  use  of  the  things  for  life,  &e. 
and  in  that  respect  might  be  referred  to  the  distinction  between  a 
beqaest  of  the  use  of  the  thing,  and  of  the  thing  itself! 

But  it  was  not  long  after  the  last  cited  case,  that        See  § 
another  oocurfed,  wherein  the  distinction  between  the        159a. 
devise  of  the  use,  and  of  the.  personal  thing  itself,        168- 
seems  to  have  met  with  a  considerable  degree  of        168b. 
modification.  It  was  where  a  testatrix  bequeathed  her 
whole  estate,  consisting  of  personal  things, to  her  sister  C  (whom 
she  made  executrix)  during  the  term  of  her  natural  life ;  and  after 
her  decease,  her  will  was,  that  400/.  should  be  given  to  the 
daughters,  of  2>.    And  upon  its  being  insisted  that  it  was  a  void 
devise,  being  the  remainder  of  a  personal  thitig  after  the  death  of 
another,  to  whom  the  same  was  given  before ;  the  Judge  to  whose 
opinion  it  was  first  referred,-and  afterwards  the  Master  of  the 
Rolls,  and  ultimately  the  Lord  Keeper,  all  concurred  in  opinion, 
that  the  said  daughters  ought  to  be  relieved  for  the  several  lega- 
cies given  them  by  the  will,  and  for  which  the  said  C.  was  in 
nature  only  of  a  trustee,  to  be  paid  after  her  death. 

And  so  where  the  testator  gave  the  Lady  T.  for  life,  th)3  castle 
of  T.  &c.  with  the  goods  and  furniture  in  the  castle,  &c.  and  de- 
sired that  the  goods  and  furniture  might  be  preserved  for  the 
heir,  &c.  and  appointed  her  executrix ;  it  was  decreed  that  she 
should  have  the  use  of  the  goods  for  her  life,  and  that  they  should 
afterwards  go  over  according  to  the  will. 

In  the  last  mentioned  cases^  we  may  indeed  observe,  that  the 
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legatee  for  life  was  the'  executrix,  and  a&  such  held  to  be  a  trustee 
in  respect  of  the  limitation  over;  and  therefore  the  old  distinction, 
between  the  use  of  the  thing  and  the  thing  itself,  might  not  be 
considered  as  completely  abandoned,  on  account  of  her  taking  the 
thing  itself  as  executrix^  and  the  use  only  constructively  as  legatee 
for  life.  But  subsequent  decisions  hav:e  removed  the  distinction 
entirely. ' 

Thus  in  a  case  in  1695,  we  -find  it  laid  down  as  then  clearly  2  Freem.     . 
settled,  that  upon  a  devise  of  goods  to  ^.  for  life,  with  remainder  206. 
after  his  decease  to  J7.,  that  it  was  a  good  devise  to  B.  and  that  Gas.  280. 
he  might  exhibit  a  bill  against  ^.  to  compel  him  to  giVe  security 
that  the  goods  should  be  forthcoming  at  his  decease ;  and' that  it 
w^aa  all  one  whether  the  goods  or  the'  use  of  the  goods  were  de- 
vised for  life. 

And  in  another  case,  which  was  the  subject  of  considerable  Hydev. 
debate,  where  a  testator  devised  his  household  goods,  &c  to  his  Pamtt, 
wife  for  her  life,  and  after  her  death  to  H.  having  made  P.  his  I  P-Wms.  1. 
executor ;  upon  a  bill  filed  by  H.  against  the  widow  and  execu- 
tor, to  have  an  inventory  of  the  goods,  and  that  the  widow  should 
give  security  foe  their  being  forthcoming  at  her  death.  Lord 
Keeper  Somers,  after  argument,  and  taking  time  to  consider  of 
it,  and  on  the  strength  of  the  late  precedents,  which  had  construed 
the  use  of  the  tiling  and^not  the  thing  itself  to  pass,  held  the  de* 
vise^  over  to  be  good.  -      . 

Since  that  case,  the  distinction  between  the  bequest  of  the  use  Vide  last 
of  a  personal  thing,  and  of  the  thing  itself  to  any  one  for  life,  &a       [  407  ] 
has  been  completely  laid,Jn  the  constructive  operation  of  such  a;  cited  case 
limited  gift,  to  entitle  the  restricted  legatee  only  to  the  use  of  the  but  one. 
thing  for  the  period  expressed. 

We^  may  recollect  its  having  been  said,  that  in  case.of  a  be- 
quest of  goods  to  one  for  life,  with  remainder  over,  the  legatee 
for  life  was  compellable,  in  equity,  to  eive  securitv  for  the  goods 
being  forthcoming  at  his  decease ;  and  accordingly  in  the  above 
cited  cases  of  Vachel  v.  Vachel,  and  Hyde  v.  Pafratt,  the  bills  ap<- 
pAr  to  have  prayed  such  security,  and  this  it  seems  was  the  old 
rule  of  the  court.    But  the  later  practice  is  for  .an  inventory  to  be  8  P.  Ws. 
signed  by  the  devisee  for  life,  &c.  to  be  deposited  with  the  Master  836.  2  Atk. 
for  the  benefit  of  all  the  parties;  which  Lord  Thurlow  in  a  late  82.  821. 
case  observed  was  more  equal  justice ;  as  there  ought  to  be  dan^^  ^^^%}  ^^' 
ger  in  order  to*  require  security.  ^«  ^*  ^^* 

V.(/)  Whilst  1  am  speaking  of  the  application  of  the  doctrine 
of  fjxecutory  Devises,  to  chattels  personal,  as  household  furni- 
ture, die  it  may  not  be  thought  digressive  from  the  subject,  to 
notice  some  circumstances,  relative  to  the  degree  or  quality  of  the 
property  acquired  by  the  persons  taking  the  limited  or  restricted 
interest  for  life,  &c.  in  such  chattels,  under  such  testamentary  dis- 

: : .. ^ , : . 

(/)  V.  Observations  on  some  ciroums^^ances  relative  to  the  decree  or  quality  of  the 
properly  acquired  by  persons  taking  a  limited  or  restricted  interest  for  life  in  chatteb, 
uncfer  testamentary  dispositions  or  limitations  of  trusts. 

On  this  head  see  Dewey  v,  Bayntun,  6  East,  257,  and  Lady  Arundell  e.  PUppSt 
and  Same  e.  Taunton,  10  Ves.  jun.  189. 
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potitiona,  ot  dnder  limitations  of  trail;,  which  it  seems  are  analo- 
gous in  effect. 

It  has  been  held  that  a  devise  from  a  hosband  to  his  wife  of 
the  we  5f  household  goods^  famitare,  plate,  jewels,  hnen^&e.  for 
Marshall  e.   Kfe  or  widowhood,  and  afterwards  to  children,  and  grand-children. 
Blew,  did  not  bar  the  wife  of  her  paraphernalia ;  and  that  she  might^ 

2  Atk.  217.  under  snch  a  devise,  use  the  goods  in  her  own  or  any  other  per- 
son's house,  alone  or  promiscuously  with  other  goods,  or  might 
let  them  out  to  hire. 

in  the'  last  case,  it  does  not  appear  that  the  goods  and  fomiture 
were  annexed  as  heir  loom^,  to  go  along,  or  be  enjoyed  with  any 
house ;  snch  an  annexation  of  them  to  the  possession  of  any  par* 
[  408  ]  licular  duelling  house,  might  probably  have  excluded  the  liberty 
of  using  or  letting  them  to  hire  separately,'  or  otherwise  than  with 
the  house  on  which  the  limitation  of  ttie  goods  was  so  attend- 
ant; though  I  apprehetid  they  might  have  been  let  with  the 
• '  house  itSe^^ 

Cadogan  o.  Thus  in  a  case  where  Lord  Montibrt,  upon  smd  in  considera- 
Kemiet,  tion  af  marriage  and  a  marriage  portion,  settled  his  real  estate, 
Cowp.  432.  togeliier  with  Ms  houtehold  goods  in  his  house  (partieufaurized  in 
a  sdiedule  annexed  to  the  settlement,)  to  trustees  for  himaelf  for 
lifet^  remaindet  to  his  intended  wife  for  life,  remainder  to  the  sons 
of  the  marriage  in  strict  settlement.  Lord  M,  after  the  marriage, 
continued  in  possession  of  the  goods ;  after  wh)<^  a  creditor  took 
the  goods  in  execution  upon- a  judgment ;  and  upon  an- action  of 
trover  brought  by  the  trustees  under  the  marriage  settlement. 
Lord  Mansfield  observed,  it  was  a  settlement  very  common  in 
great  families;  in  wills  of/ great  estates,  nothing  was  so  freqoent 
as  devises  of  part  of  the  personal  estate  to  go  as  heir  looms :  so 
in  marriage  settlements^  it  was  very  common  for  libtaaries  and 
plate  to  be  so  settled,  and  for  chattels  and  leases  to  go  along  with 
the  land.  If  the  huriiand  grew  extravagant,  there  never  was  mi 
idea  that  these  could  afterwards  be  overturned ;  if  that  court  wete 
to  determina  they  should,  the  parties  would  resort  to  chancery ; 
it  was  a  part  of  the  trust  that  the  goods  should  continue  m  the 
bcane ;  and  for  a  very  obvious  reason,  because  the  furniture  of 
one  house  would  not  suit  another,  and  it  was  the  business  of  the 
trustees  to  see  the  goods  were  not  removed ;  the  creditors  had  no 
right  to  take-  the  goods  themselves ;  the  possession  of  them  be- 
longed to  the  trustees,  and  the  absolute  property  of  them  was 
then  vested  in  the  eldest  son,  and  they  were  to-  be  kept  in  the 
house  for  his  benefit,* 
£  409  ]  But  though  it  was  held  that  the  possession  of  the  goods  was 

connected  with  that  of  the  house  under  the  trusts,  yet  it  was  ad- 
mitted that  Lord  M.  might  have  let  them  both  togedier..    For 


-fc— r- 


*  There  having  been  a  sate  of  part  of  the  goods  in  this  case,  those  which  had  not 
been  sold  were,  ordered  to  be  ddivered  specifically ;  and  a  value  was  ordered  to  be  put 
onthose  which  had  been  sold,  to  be  paid  by  the  creditors  who  bad  taken  diem^in  ene* 
cution,  and  the  amount  to  be  vested  in  ^vemment  seenrities  ttpon  the  trusts  of  the  8^« 
tlenentj.the  intezest  to  be  paid  to  the  said  cceditors  during  Lord  M.'*h  iifb.-^iVofe  by 
Mr.  Powell. 
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Lord  Mansfield  observed,  that  if  Lord  M,  had  let  his  house  with 
the  furniture,  reserving  one  rent  for  the  house  and  another  for  the 
furniture;  or  if  the  rent  could  be  apportioned,  the  creditors  would 
be  entitled  to  the  rent,  though  they  had  no  right  to  take  the  goods 
themselves. 

There  was  a  further  ground  of  debate  in  thai  case,  not  imme-  Vid.  2  Ves. 
diately  connected  with  the  doctrine  I  am  treating  of,  namely,  sen.  10. 
Lord  ilf.'s  being  in  debt  at  the  time  of  the  settlement,.from  which 
it  was  inferred,  that  the  settlement  was  fraudulent,  and  the  eon- 
tinuance  of  possession  by  Lord  M.  a  strong  evidence  of  intention 
to  deceive  creditors.  But  Lord  Mansfield  observed,  that  the  set- 
tlement being  made  (the  lady  being  a  ward  of  the  court)  under  a 
treaty  with  the<;ourt  of  Chanqery,  and  approved  of  by  the  Mas- 
ter, was  a  bond  fide  transaction,  and  that  the  possession  of  Lord  M. 
was  not  fraudulent,  because  it  was  in  pursuance  and  execution  of 
the  trust:  it  was  no  contrivance  to  defeat  creditors,  but  meant  as 
a  provision  for  the  lady,  if  she  survived,  and  heir  looms  for  the 
eldest  son ;  that  although  such  settlements  were  frequent,  no  case 
had  been  cited  to  show  they  were  fraudulent. 

How  common  (said  Lord  Mansfield)  were  settlements  of  chat-  And  vide 
tels  and  money  in  the  stocks,  and  could  there  be  a  doubt  but  they  Lockyer 
were  good  ?    Yet  the  creditors  would  be  entitled  to  the  dividends  ».  Savage, 
during  the  interest  of  the  debtor*    That  there  was  clearly  no  in-  ^  ^tra.  947, 
tention  to  defraud,  and  there  was  a  good  consideration ;  therefore  ^here  a  set- 
he  was  of  opinion  it  could  not  be  left  tathe  jury  to  find  the  set-    .?^°^ 

tlement  fraudulent,  merely  because  they  were  creditors.  ^"®  ^  ^^f"  '^ 

^  ^  ^  tune  in  trust 

for  husband  for  life,  but  if  he  failed,  then  for  her  separate  use,  was  held  good. 

And  where  Lord  Foley  devised  certain  estates,  including  bis  Foley  et  a1. 
house  called  F.  to  trustees  for  a  term  of  99  years,  and  subject       [  410  ] 
thereto  to  his  son  T.  for  life,  remainder  to  his  first  and  other  «.  Burnell, 
sons  in  strict  settlement,  with  remainders  over;  and  bequeathed  Cowp.  Rep.' 
<<all  the  standards,  fixtures,  household  goods,  implements  of  435,  in  note, 
household  furniture  and  pictures,  gold  and  silver  plate,  china, 
porcelain,  &c  which  should  be  in  the  several  capital  messuages 
called  S.  IV,  and  F,  to  be  held  and  enjoyed  by  the  several  per- 
sons, who  from  time  to  time  should  successively  and  respectively 
be  entitled  to  the  use  and  possession  of  the  same  houses  respect- 
ively, as  and  in  the  nature  of  heir  looms,  and  to  be  annexed  to 
and  go  along  with  such  houses  respectively  for  ever,''  upon  the 
testator's  decease,  the  trustees,  who  were  also  executors  of  the 
will,  permitted  the  eldest  son  and  his  wife  to  occupy  the  house 
called  F.  (included  in  the  above  stated  devise)  and  use  the  wine, 
linen,  and  china  which  was  in  it  at  the  testator's  decease:  and 
upon  those  articles  being  taken  in  execution,  at  the  suit  of  a  cre- 
ditor of  th^  son,  the  said  trustees  and  executors,  after  having 
demanded  them,  brought  an  action  of  trover,  atid  had  a  verdict 
for  the  amount  of  the  articles  so  taken  in  execution. 

In  the  case,  of  Lord  Montfort's  settlement,  we  are  to  observe, 
that  the  legal  title  to  the  goods  was  clearly  and  indisputably 
vested  in  the  trustees;  consequently  they  having  the  legal  right 
to  the  possessi(Mi,  the  legal  remedy  for  recovery  thereof  resided  in 
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ihem.    Bat  in  the  case  under  Lord  Foley's  will,  it  seems  to  be 
questionable,  Whether  the  legal  estate  in  the  china  or  linen  re- 
sided in  the  trustees  and  executors  at  all,  after  their  assent  to  the 
possession  thereof  by  the  cestui  que  vie.    For  unless  those  articles 
legally  vested  in  them,  under  the  ulterior  bequest  thereof  to  the 
several  persons  who  from  time  to  time  should  successively  and 
respectively  be  entitled  to  the  use  and  possession  of  the  houses 
respectively,  &c.  the  legal  estate  could  only  vest  in  them  as  exe- 
cutors ;  and  then  it  might  seem  that  their  consent  to  the  posses- 
sion by  the   first  cestui  que  vicy  as  legatee   thereof,  devested 
them  of  the  legal  estate,  and  put  it  in  the  legateies  under  that 
clause,  according  to  their  respective  interests  therein  under  the 
will.    This  observation,  at  least,  applies  to  the  linen  and  china, 
[  41 1  ]       however  the  executors  might  have  retained  the  legal  title  to  the 
wine  in  that  character,  it  not  being  comprised  in  the  heir  loom 
dause.    And  as  to  the  linen  and  china,  there  seems  strong  reason 
to  conclude,  that  if  the  legal  remedy  had  failed,  on  the  ground  I 
have  mentioned,  the  legatees  in  remainder  might  have  found  an 
alternative  one,  in  a  court  of  equity ;  according  to  the  arguments 
and  inclination  of  the  court,  in  another  case  under  the  same  will; 
which  in  the  first  stage  of  it,  was  the  subject  of  a  discussion,  rela- 
tive to  the  nature  of  that  sort  of  executory  interests  now  under 
consideration. 
Foley  e.Bijr-     Lord  Foley  had,  by  his  said  will,  devised  the  house  called  & 
ne!l,  et  aC    to  E.  his  second  son  for  life,  remainder  to  JS.'s  first  and  other 
1  Brown's     sons  in  strict  settlement,  remainder  to  wf ,  for  life,  remainder  to  his 
Chan.  Crs.    first  and  other  sons  in  strict  settlement     The  clause  I  have 
274,  anrf      Noticed  in  the  last  case,  respecting  the  furniture,  plate,  &c.  after 
j^:  ^^\  what  I  have  before  stated  of  it  as  material  to  the  point  in  that 
F*d  *Dttfc     *^*^'  proceeded  with  saymg,  «  That  the  testator's  will  and  inten- 
o^ewcadU  ^^^^  ^^'  ^^^  ^°®  °^  ^^'^  swvioes  of  table  plate,  late  belonging  to 
/  Countess   ^  ^"  should  go  to  and  be  enjoyed  by  the  possessor  of  W.  and 
of  Lincoln    *®  Other  by  the  possessor  of  S.  for  the  time  being.''    The  son  E. 
8  Yes.  392*.  ^^  permitted  by  the  executors  to  take  possession  of  the  service 
Counie9$  of  ^^  plate  at  S.  which  he  removed  to  his  house  in  town,  where  it 
Lincoln  9.    ^BS  taken  in  execution  on  a  judgment ;   whereupon  a  bill  was 
Duk'  of       filed  by  j3.  and  his  first  son  {E.  having  then  no  son)  praying  diat 
Newcastle,    the  plate  might  be  restored  to  the  house  at  S.  and  that  E.  might 
18  Ves.  233,  give  an  inventory  and  security  for  its  preservation.     It  was  con- 
^e.  and  vide  tended  for  the  plaintiffs,  that  the  property  in  the  plate  vested  in 
14  Ves.  486.  the  executors,  but  that  on  their  assent  the  legacy  vested  in  E.  the 
andlMeriv.  first  taker  for  life,  and  of  course  was  taken  out  of  the  executors. 
281.  That  thbugh  E.  had  such  a  vested  property^  it  was  qualified;  and 

not  such  a  right  as  could  subject  the  plate  to. an  execution  for  his 
debt ;  for  there  were  subsequent  rights  to  the  plate  in  specie :  yet 
they  were  not  such' as  to  entitle  their  owners  to  bring  actions  at 
law.  The  executors  and  remainder-man  must  therefore  come 
into  a  court  of  equity  for  their  remedy;  which  was  the  proper 
jurisdiction  where  parties  were  entitled  to  the  property  in  specie. 
On  the  other  hand  it  was  contended,  that  as  E,  had  tl^  use  of 
[  412  ]       the  goods  for  life,  his  creditors  were  entitled  to  that  use,  which 


DEFINED  AND  DISTINGUISHED.  41d 

was  of  itself  of  considerable  value  considering  the  rate  .of  pay-^ 
nrent  for  the  use  of  plate. 

The  Chancellor  held,  that  if  the  property  had  been  in  the  trus- 
tees^  any  one,  however  remotely  interested,  might  have  eome  to 
that  court,  to  compel  them  to  assert  their  legal  property ;  but  he 
was  at  a  loss  how  to  make  E.  a  trustee,  for  he  seemed  to  have 
both  the  legal  and  equitable  property.  That  if  an  account  had 
been  taken,  the  goods  should  have  been  delivered  to  the  first 
taker,  and  an  inventory  would  have  been  taken  of  them;  the  ase 
of  which  would  be,  that  it  would  make  the  Jrst  taker  liable  when 
the  remainder  should  take  place.  That  the  goods  were  to  be 
held  and  enjoyed  by  the  pefsons.  who  should  have  the  houses 
respectively ;  one  set  of  plate  to  go  to,  and  be  enjoyed  by  the  poah 
sessor  of  8*  for  the  time  being.  That  if  the  creditors  obtained 
the  plate,  they  must  succeed  in  applying  it  differently  from  the 
testator's  intention.  That  it  was  clear,  that  the  creditor  of  a 
trustee,  taking  the  goods  in  execution,  would  have  himself  been 
converted  into  a  trustee.  If  a  trustee  had  himself  the  use  of  a 
specific  chattel  during  his  life,  the  equitable  property  would  bind 
the  legal.  When  the  executors  deliver  the  chattel^  it  vestsin  the 
taker  for  life,  and  the  estate  of  the  executor  is  devested.  That 
here  the  legal  interest  was  in  E,  and  the  subsequent  interests 
were  legal  interests,  to  be  carried  into  execution  when  they  aro«e. 
That  he  might  have  let  this  property  together  with  the  bouse. 
And  if  the  court  could  take  it  away,  it  was  entitling  the  peraons 
having  the  future  claims,  to  take  from  him  the  use,  contrary  to 
the  testator's  intention.  That  the  difficulty  arose  from  henoe^ 
that  the  testator,  instead  of  vesting  the  property  in  trustees,  had 
vested  it  in  E,  subject  to  the  springing  uses.  That  there  was  a 
strong  principle  of  justice  for  preserving  the  goods  for  the  benefit 
of  the  persons  entitled,  if  the  court  could  so  secure  them* 

The  Chancellor  afterwards  dismisned  the  bill  in  the  above  cause  Vide  infra, 
upon  another  points  which  I  shall  have  occasion  to  treat  of  it  in  521,  et  seq. 
a  future  page  of  these  sheets.  The  Chan- 

His  Lordship,  in  the  argument  I  have  been  notiofaig,  put  the  ceUor  {Ifird 
case  of  a  bequest  of  a  chattel  interest  to  one  for  life,  remainder       [  413  ] 
to  another  in  tail,  that  the  ulterior  devisee  might  come  to  the  court  Tkurlow)  in 
to  prevent  the  destruction  of  the  subject    This  case,  we  may  gitingjvdg' 
observe,  as  well  as  the  common  instance  of  trustees  for  preserv*  »»«»«*»  ^oid^ 
ing  contingent  remainders  being  allowed  to  obtain  an  injunction  '^^cf  ^P^'^ 
from  waste,  against  tenant  for  life  of  the  legal  estate,  seems  to  *?^**"5  ^^ 
warrant  the  interposition  of  the  court,  for  the  benefit  of  the  per-  jgT^f^* 
sons  entitled  after  a  temporary  antecedent  interest  in  the  first  j^^^  ^v^ 
taker,  where  the  subject  of  the  property  itself  is  at  stake ;  not-  ^^^^  ^ 
withstanding  the  interest  of  such  first  taker,  be  clothed  with  the  ^^^l  ,^  '^ 
legal  estate.    Some  other  cases  might  be  put  in  support  of  the  i^^^rnini'^jg 
same  conclusion.    But  will  it  not  be  snfiicientfor  the  present  ^^^^  ^^^^    ' 
purpose,  to  consider,  that  executory  dispositions  of  chattels  per-  ^^^^  ^^ 
sonal,  appear  to  have  been  originally  founded  in,  and  still  rest  on  (in  fourteen 
the  doctrine  and  interposition  of  a  court  of  equity  ?    For  if  so,  daye^)  $o 
where  can  be  the  obstacle  to  that  court's  interfering  in  the  regula*  that  the 
tion  of  interests, created  by  and  dependent  on  iuown  jurisdiction?  whole  in- 
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ieresi  vested  In  chattels  real,  the  law  has  long  recognized^  and 
inihatchildj  adopted,  the  division  of  interests,  between  the  devisee  See§l 68eu 
and  in  Ed-  for  life,  and  those  in  remainder;  as  appears  by  Man- 
ward  ai  ad-  nlng's  and  Lampet's  cases  before  cited.  And  thence  arose  a  legal 
minittraior  remedy,  for  the  specific  subject  <rf  the  devise,  ta  the  persons  in 
to  him.  remainder,  as  their  executory  interests  came  into  possession; 
7*2i^*^*  wherever  the  disposition  operated  on  the  legal  estate,  without 
<Ae  «//  muii  ^j,^  medium  of  a  trust. 

iw  dtemee^  g^^  j^  j^gpect  to  chattels  personal,  the  division  of  See§159a. 
the  interest,  between  the  tenant  for  life,  and  those  to  168b. 
whom  they  are  limited  over,  seems  yet  to  be  a  matter 
of  equitaUe  cognizance,  resting  upon  the  execution  of  a  court  of 
equity  in  specie^at  the  determination  of  the  prior,  and  commence- 
ment of  the  ulterior  interests.  .But  such  a  specific  apportionment 
and  execution  of  the  rights  of  the  parties  entitled  would  be  frus- 
trated, if  the  court  could  not  secure  the  specific  chattels  them- 
selves, in  the  meantime,  against  the  disposition  of  the  first  taker, 
and  all  daiming  through  or  under  him,  beyond  the  extent  of  his 
limited  interest  therein. 

It  should  therefore  seem,  that  the  interest  of  the  first  taker  may 
£  414  1  h6  well  considered  liable  to  the  interposition  of  a  court  of  equity, 
ibr  preventing  his  disposition  or  desUruction  of  the  thing  itself, 
and  preserving  it  for  the  benefit  t)f  those  entitled  after  him,  ac- 
cording to  their  respective  future  interests  therein;  to  which  they 
have  as  full  and  decided  a  title  under  the  will,  as  he  has  to  his 
immediate  preceding  interest  in  the  same  subject.  And  as  to  the 
objection  of  such  an  interposition  entitling  the  future  claimants  to 
take  from  the  first  the  legal  interest  given  him  by  the.  testator,  it 
may  be  observed,  that  to  permit  him  or  any  claiming  through 
him,  to  dispose  of,  or  destroy  that  subject,  would  be  ho  less  a  de- 
viation from  the  testator's  intention,  in  respect  to  those  in  remain- 
der, than  the  court's  interposition  and  restriction  of  his  possessory 
right,  for  the  preservation  of  the  interests  designed  for  the  ulte- 
rior legatees,  could  possibly  be,  in  respect  to  the  usufructuary  in- 
terest for  life  intended  him. 

In  such  cases,  if  the  first  taker  does  not  acquire  the  whole  legal 
interest,  upon  the  tklivery  from  the  executors,  where  is  the  ob- 
'  ^  stacle  to  considering  him  as  acquiring  only  a  right  to  the  use  or 
occupation,  according  to  the  limited  duration  of  his  interest  there- 
in ;  and  that  the  executor  should  retain  the  absolute  property  in 
trust  for  him  and  the  legatee  over;  so  as  preserve  the  right  of 
such  ulterior  legatees  to  the  possession,  when  their  interests  are 
to  commence  ?  Or  if  the  whole  legal  interest  be  acquired  from 
the  executors,  on  their  assent  to  the  possession  of  the  first  taker; 
why  may  not  he  be  considered  as  taking  it  in  trust  for  the  ulterior 
legatees,  subject  to  his  own  anterior  beneficial  interest  therein  ? 
Either  of  these  constructions  would  clearly  warrant  the  interpo- 
sition of  the  court,  even  in  cases  where  the  disposition  was  im- 
mediate, and  unattended  with  any  express  trust,  as  that  of  Foley 
v.  Bumell.  And  we  may  remember  that  the  above  cited  cases 
of  Catchmay  v.  Nicholls,  and  Shirley  v.  Ferrers,  where  .the  first 
taker  being  executrix  was  held  in  the  nature  of  a  trustee  for  the 
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legatees  over^  and  that  of  Hyde  v.  Parratt,  where  the  use  only 

and  not  the  thing  itself,  was  held  to  pass  when  the  first  devise 

was  for  a  limited  time,  all  awowedly  treated  the  first  taker  in  the  (x)QtMBre>— 

plain  light  of  a  cestui  que  trust  (a?)  only.  trustee* 

As  the  tenant  for  life  of  chattels  personal,  cannot  subject  them  Hoare  v. 
to  the  demands  of  creditors,  beyond  bis  own  life  interest  therein;       [  415  ] 
so  neither  can  he  pawn  them,  so  as  to  bind  those  ^entitled  to  the  Parker, 
ulterior  executory  interests  therein.     Thus  we  find,  that  in  a  case  2  Durnford 
where  plate  was  bequeathed  to  trustees  for  the  use  of  the  testa-  ^  Bast,  870. 
tor's  wife  durante  viduitatey  requiring  her  to  sign  an  inventory, 
which  she  did  at  the  time  of  the  delivery^  and  she  afterwards 
pawned  them  to  a  pawnbroker  for  a  valuable  consideration,  who 
had  no  notice  of  the  settlement ;  and  after  her  death  an  action  of 
trover  was  brought  by  those  claiming  under  the  remainder-man ; 
and  upon  the  question,  whether  the  defendant  was  bound  to  de- 
liver up  the  plate,  withdut  being  paid  the  money  he  had  ad-  Et  vide 
vanced  on  it,  the  court  said  the  point  was  clearly  established,  and  Hartop 
the  law  must  remain  as  it  was,  till  the  legislature  thought  fit  to  v.  Hoare, 
provide  that  the  possession  of  such  chattels  should  be  proof  of  8  Atk.  44, 

ownership.  <^  ^^^  ^ 

See§ 111-        In  the  prosecution  of  this^ssay,  through  the  other  Macclesfield 
111c.  titles  or  chapters  into  which  I  have  divided  the  con*  *• -^^^^  ^ 

sideration' of  Executory  Devises,  many  instances  o{Ves.^B.l6. 
the  several  kinds  of  executory  interests,  sibove  noticed,  will  pro- 
miscuously occur  for  our  attention,  in  a  variety  of  views  uncon- 
nected with  any  regard  to  their  specific  distinctions  or  relations; 
but  what  I  have  said  in  respect  to  their  spcQific  distinctions  and 
distributive  arrangement,  will,  I  apprehend,  be  sufficient  to  enable 
the  reader,  who  may  feel  occasion  or  inducement  for  it,  to  dis- 
tinguish and  class  them  as  they  occur. 


CHAPTER  THE  SECOND.  [  4i6  ] 

GENERAL  QUALITIES  OF  EXECUTORY  DEVISES. 

* 

I.  (a)  Having  shown  the  distinction  between  the  limitation  of  a   - 
Contingent  Remainder,  and  of  an  Executory  Devise,  and  given 


(a)  I.  In  this  chapter,  Mr,  Fearne  discusses  the  difference  between  contingent  re- 
mainders and  executory  devises,  and  the  bounds  and  limits  of  executory  devises. 
He  observes,  that  the  principal  difference  between  contingent  remainders  and  execu- 
tory devises  is,  1st,  That  a  contingent  remainder  may  be  limited  in  conveyances  at 
common  law;  an  executory  devise  is  admitted  only  in  last  wills  and  testaments: 
2dly,  That  a  contingent  remainder  relates  only  to  lands,  tenements,  and  heredita- 
ments; an  executory  devise  respects  personal  estates  as  well  as  real:  8dly,That 
a  contingent  remainder  requires  a  freehold  to  precede  and  support  it;  an  execu' 
tory  devise  requires  no  preceding  estate  to  support  it:  4thly,  That  a  contingent 
remainder  must  vest,  at  furthest,  at  the  instant  the  preceding  estate  determines ;  but  in 
respect  to  an  executory  devise,  if  there  be  any  preceding  estate,  it  is  not  necessary  that 
the  executory  devise  should  vest  when  such  preceding  estate  determines :  And  5thly» 
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some  instance  of  the  several  sorts  of  executory  derises;  I  shall 
[  417  ]  proceed  to  treat  more  particularly  of  the  essential  difference  be- 
tween the  natures  of  those  two  estates;  and  to  consider  the  boands 
or  restrictions,  within  which  the  law  confines  limitations  of  the 
latter  description. 
[  418  ]  A  contingent  remainder  (we  have  seen)  may  be  limited  in 

conveyances  at  common  law ;  it  relates  only  to  lands,  tenements^ 
and  hereditaments  real  or  mixed ;  it  requires  a  freehold  to  precede 
and  support  it,  and  must  vest  at  furthest  at  the  instant  the  preced- 
ing estate  determines. 

An  executory  devise  is  admitted  only  in  last  wills  and  testa- 
ments; it  respects  personal  estates  as  well  as  real ;  it  requires  do 
preceding  estate  to  support  it;  and  if  there  be  any  preceding 
estate,  it  is  not  necessary  that  the  executory  devise  should  vest, 
when  such  preceding  estate  determines.  But  these  are  distinc- 
tions in  the  subjects  or  modes  of  such  interests,  rather  than  in  the 

consequential  natures  or  qualities  of  the  estates,  when  created. 

— — — —  I     II  I  I  ■■  1 1 1. 1 1  ■   I  I    I  1 .1  ^11      I  I  ■■  ■■       .  —  III.  I   ■ 

That  the  great  and  essential  difibreoce  between  tbe  nature  of  a  contingent  remainder 
and  that  of  an  executory  devise  consists  in  this,  that  the  first  may  be  barred  and  des- 
troyed or  prevented  from  taking  effect  by  several  difierent  means ; ,  but  it  is  a  rule, 
that  an  executory  derise  cannot  be  prevented  or  destroyed  by  any  alteration  whatso- 
ever in  the  estate  out  of  which  or  after  which.it  is  limited.      & 

In  this  and  in  other  parts  of  his  essay,  Mr.  Fearne  annexes  great  importance  to  the 
difierence  between  conveyances  at  common  law  and  conveyeuices  which  derive  their 
efl^t  from  the  statute  of  uses.  To  lead  to  an  accurate  notion  of  this  distinction,  it 
may  be  observed,  that  a  feofiment,  fine,  and  recovery,  are  conveyances  at  the  common 
law,  so  far  as  they  convey  the  land  to  the  feoffee,  conusee,  or  recoveror ;  and  that,  if 
they  are  directed  to  operate  to,  or  to  the  use  of  the  feoffee,  conusee,  or  recoveror,  they 
have  no  other  operation  than  as  conveyances  at  the  common  law:  but  that,  if  they  are 
directed  to  operate  to  the  use  of  any  other  person,  then,  though  they  are  conveyances 
at  common  law,  so  far  as  they  convey  the  land  to  the  feoffee,  conusee,  or  recoveror, 
they  derive  their  effect  under  the  statute  of  uses,  so  far  as  the  use  is  limited  by  them  to 
the  person  or  persons,  in  whose  favour  it  is  declared. — A  lease  and  release  has  a 
mixed  operation ;  the  lease  has  the  operation  of  a  bargain  and  sale,  and  is  in  effect  a 
bargain  and  sale  under  the  statute;  but  the  fee  passes 'toF  the^lessee^and  enlarges  his 
estate  to  an  estate  of  inheritance  by  the  operation  oT  the  release  at  the  common  law ; 
and,  if  the  release  is  directed  to  operate  to,  or  tortt^e  use  of  the  reteasee*  he  is  said  to 
be  in  by  the  common  law ;  but,  if  the  use  be  declared  in  favour  of  another  person,  the 
statute  then  again  intervenes,  and  executes  the  use  in  th^  person  or  per^ns  in  whos^ 
favour  it  is  declared.  A  bargain  and  sale  enrolled,  and  a  covenant  to  stand  seised* 
wholly  derive  their  effect  from  the  statute  of  uses ;  the  first  is  considered  a  real  con- 
tract, by  which  the  bargainor,  for  a  pecuniary  consideration,  sells  and  contracts  to  con- 
vey the  lands  to  the  bargainee ;  the  second  is  a  real  covenant  by  which  a  person  cove- 
nants to  stand  seised  to  the  use  of  his  or  her  husband,  wife,  child,  or  near  rejation.'^- 
Neither  of  those  conveyances  has  any  effect  at  the  common  law,  or  independently  of  the 
statute  pf  uses,  in  conveying  the  land  from  the  party  selling  or  covenanting  to  stand 
seised,  to  those  in  whose  favour  they  are  intended  to  operate ;  so  that  at  common  law, 
they  have  no  legal  operation,  and  are  merely  declarations  of  trust,  binding  the  lapd  in 
equity.  But  the  statute  attaches  on  them,  and  devests  the  land  from  the  party  selling 
or  covenanting  to  stand  seised,  and  vests  it  in  the  persons  to  whom  it  is  limited. 

On  the  effect  ofdevises,  in  respect  to  the  statute  of  uses,  see  Mr.  Powell  on  Devises, 
272 ;  Mr.  Sanders  on  Uses,  1  vd..l95,  2d  ed.;  Mr.  Fonblanque's  note(c)  to  2  Treat. 
Eq.  pa.  24,  2d  ed..;  Mr.  Sugden'a  Practical  Treatise  on  Powers,  p.  118,  Ist  ed. 
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The  great  and  essential  difference  between  the  nature  of  a  con-  Where  there 
tlngent  remainder,  and  that  of  an  executory  devise,  (and  that  *«  a  devise 
indeed  which  renders  it  material  to  distinguish  the  one  from  the  ^^  fr^  tot/A 
other  in  their  creation,)  consists  in  this-^  that  the  first  may  be  an  executory 
barred  and  destroyed,  or  prevented  from  taking  effect,  by  several  ^^'^  <^^i 
different  means,  as  I  have  already  shown;  whereas,  it  is  a  rule,  ^  9^^^'^^on 
that  an  executory  devise  cannot  be  prevented  or  destroyed,  by  ^^    'i 

any  alteration  whatsoever  in  the  estate  out  of  which  or  after  I?^*./^  f' 

iT'  L  •*  •    1-    •*  J  ^her  the  hnh 

which  It  w  limited.  UaHonover 

may  be  barred  by  a  fine  levied  by  the  tenant  in  fee  ^  and  non-claim  for  five  years  afkst 
the  right  of  entry  under  the  executory  devise  accrues.  Romilly,  knight^  v.  James^  6 
Taunt.  268.  274. 

Thus  where  a  man  devised  lands  to  his  son  T.  and  his  heirs  Cro.  Jac. 
in  perpetuuni,  paying  to  S.  201.  at  his  age  of  twentyrone  years,  690.  Pells  v. 
and  if  T,  should  die  without  issue,  living  fF.  his  brother,  then  PF.  Brown, 
should  have  those  lands  to  him  and  his  heirs.     T.  entered  and  Palm.  ISl. 
suffered  a  recovery ;  and  it  was  adjudged  that  T.  took  a  fee,  it  G<xJb.  282. 
being  devised  to  him  and  his  heirs  m/7ef^€/uui7i>  and  also  paying       [  419  1 
20L  to  JR.,  both  which  clauses  showed  the  intention  of  a  fee  to  Vide  Tem^ 
him.    And  the  clause,  if  he  died  without  issue,  was  not  absolute  d.  Agar  v, 
or  indefinite  whensoever  he  died  without  issue ;  but  with  a  con-  Agar^ 
tingency,  his  dying  without  issue,  living  fF.  and  that  the  limita-  l2East ^253^ 
tion  to  PFi  was  a  good  executory  devise  to  take  effect  on  the  2^9,  ^. 
contingency  of  T.^s  dying  without  issue,  in  the  life-time  of  fF.  <^^  ^^  d. 
For  it  was  agreed  it  could  not  be  a  remainder,  because  one  fee  ^or^^fiM 
cannot  be  in  remainder  after  another.    And  they  adjudged  that  ^'Wetton^ 
the  recovery  of  T.  did  not  bar  this  executory  interest'  to  fF.  og^   '  ^  ^* 
because  he  who  suffered  the  recovery  had  a  fee^  and  W.  had  no       ' 
estate  depending  upon  the  estate  of  T.  but  a  collateral  and  mere 
possibility,  which  should  not  be  touched  by  a  recovery.   But  it  is  ^t  this  sub- 
said  in  that  case,  if  the  person  to  whom  the  executory  devise  isJ^ct  see  Mr. 
limited,  come  in  as  a  vouchee,  in  a  common  recovery,  that  bis  PowelVs 
possibility  is  thereby  given  up.  ^^^  **•.  tjie 

II.  (4)  We  are  to  reipember,  that  in  the  last  noticed  case  the  *'*  edition^ 
first  limitation  carried  the  fee.    For  we  shall  find  a  material  dis*  *^*'  ^'P*^"^* 
tinction  between  the  first  limitation  being  in  fee,  and  its  being 
only  in  tail,  in  regard  to  the  effect. of  the  ulterior  contingent 
devise.    In  the  first  case  we  have  seen  the  limitation  over  upon 
a  dying  without  issue  living  fF.  was  good  as  an  executory  devise ;       [  420  ] 
because  the  whole  fee  being  first  limited  to  a  person  in  esse, 

I  II  1  -     --  -         i-M-      • -Wii-ra- 

(b)  II.  In  the  preceding  paragraph,  Mr.  Fearpe  mentions,  as  a  mark  particularly 
distinguishing  an  executory  devise  from  a  contingent  remainder,  that  an  executory 
deviM  cannot  be  prevented  or  destroyed  by  any  alteration  whatsoever  in  the  estate  out 
of  which,  or  ader  which  it  is  limited ;  and  exemplifies  this  position  by  the  case  o£  a 
limitation  to  T.  in  fee  simple,  and  if  T.  should  die  without  issue,  living  IF.,  to  W.  and 
his  heirs ;  he  now  observes  that  as  the  limitation  to  T.  carried  the  fee  simple,  the  limi- 
tation to  W.  necessarily  operated  as  an  executory  devise,  and  remarks  that  the  efiect 
of  the  ulterior  devise  would  have  been  difier^it,  if  the  devise  to  T.  had  been  in  tail,  as 
the  subsequent  devise  would  then  have  been  considered  as-  a  remainder  expectant  on 
that  estate  tail,  and  depending  for  its  effect  on  the  contingency  of  T.^s  dying  without 
issue  in  the  life-time  of  IF. 
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there   was  no  considering  the  subsequent  limita-    See  §196- 

tioQ  as  a  remainder.    But  if  the  first  limitation  had    198. 

been  in  tail  only,  then  the  subsequent  devise  might 

have  been  considered  as  a  contingent  remainder  dependii^  on 

that  estate  tail;  and  as  limited  to  take  effect,  only  in  case  that 

estate  tail  determined  in  the  life  of  ITl;  that  is,  in  case  the  first 

devisee  in  tail  died  without  issue  in  fVJs  life-time. 

Spalding  «.       Thus,  where  a  testator  having  three  sons  J.y  T.,  and  W,^  devised 

Spalding,      lands  to  J.  and  the  heirs  of  his  body  in  fee,  after  the  death  of  A 

Cro.  Car.      the  testator's  wife,  and  if  J,  died  living  .^.  that  W.  should  be 

I^^*  his  heir ;  and  he  devised  other  lands  to  his  other  sons  and  the 

Here  the       heirs  of  their  bodies  respectively;  and  if  all  his  sons  should  die 

Jf^l^      without  heirs  of  their  bodies,  then  over,  &c.  J.  died  in  the  life- 

itM'^wer    ^™®  ^^  *^'  ^^^^^^S  ^  son ;  and  after  .tf/s  death  fF.  entered ;  and 

iumdied  bv  ^P^^  ^^  question  whether  he  was  entitled  in  exclusion  of  J.^% 

thtcoufL      ^^^»  ^^®  court  conceived  that,  upon  the  whole  contents  of  the  will, 

For  other      ^^  construction  ought  to  be,  if  J.  died  without  issue,  living  J[,j 

eimitar  in^    then  fV.  should  have  it ;  and  that  it  should  not  abridge  the  former 

etmices,  vide  express  limitation,  nor  should  fVi  have  the  lands  whilst  J.  had 

Jhed.Leach  heirs  of  his  body.     So  that  here  we  observe,  that  the  devise  over 

V*  Miekten^   to  fFi  though  in  strictness  of  expression  limited  upon  the  death  of 

6  East^  486,  J,  within  a  period  independent  of  the  determination  of  the  preced- 

490,  4*  I)oe  ing  estate  tail,  was  not  considered  as  enuring  in  defeasance  or 

d^Dacre  r.    abridgment  of  it ;  but  as  serving  only  to  introduce  a  contingent 

Oam^  remainder  dependent  on  the  determination  of  the  estate  tail, 

250^**  within  that  period.     Indeed  the  words,  be  his  heir,  could  not  be 

supposed  to  apply  to  a  brother  whilst  there  was  an  heir  of  the 

body  living. 

I  niight  here  also  offer,  to  the  reader's  attention,  the  observa- 
tions afforded  by  the  variance  between  the  construction  in  the 
case  of  Brownsword  v,  Edwards,  and  some  other  cases,  on  a 
Vide  infra,    principle  of  distinction  similar  to  that  I  have  been  noticing;  which 
506-7.  he  will  find  in  their  more  immediate  place  in  the  sequel  of  these 

sheets. 
[  421  ]  III.  {c)  That -executory  devises  or  bequests,  in  chattels,  are 

equally  secure  as  in  real  estates  against  the  disposition  of  the  first 
devisees  or  legatees  of  the  preceding  or  limited  interest  therein, 
Vide  supra,  appears,  in  respect  to  chattels  real,  by  Manning's  and  Lampet's 
402-3, &  4th  cases  above  noticed;  in  both  of  which  it  was  resolved,  that  after 
resolution  in  the  executor  had  assented  to  the  first  devise,  it  lies  not  in  the 
Manning's  power  of  the  first  devisee  to  bar  him  who  has  the  future  devise ; 
case,  for  he  cannot  transfer  more  to  another  than  he  has  himself.   And 

Qfl        LA  ^^^  cases  of  Cadogan  v.  Kennet,  Foley  v.  Bumell,  and  Hoare  ». 
96.  a.  And  Parker,  above  cited,  evince  the  existence  of  the  same  doctrine,  in 
^^'pd  ^^"^   regard  to  executory  dispositions  of  personal  chattels. 
Lampet's  case,  10  Co.  Rep.  47.  b. 

'  (c)  III.  Executory  devises  or  bequests  in  chattels  are  equally  secure  as  on  real 
estates  against  the  disposition  of  the  first  devisees  or  legatees  of  the  preceding  or  limited 
interests  therein. 
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IV.  (d)  It  seems  to  follow^  as  a  consequence  of  this  exemption 
of  executory  interests  from  the  power  of  the  first  devisee  or  lega- 
tee, that  where  there  is  an  interest  devised  to  one  for  life,  &c.  out 
out  of  a  term,  and  then  an  executory  devise  over  of  the  residue 
of  the  term  to  another,  any  subsequent  union  of  the  freehold  or 
inheritance  with  the  interest  so  given  to  the  first  devisee,  or  a 
feoffment  or  other  act  of  forfeiture  by  such  first  devisee,  will  not 
extinguish  or  affect  the  interest  of  the  ulterior. devisee;  for  if  it 
could,  the  executory  interest  might  easily  be  annihilated,  without  [  422  ] 
any  prejudice  to  the  temporary  interest  of  the  first  devisee,  by 

collusion  betwixt  him  and  the  reversioner. 
See  §  And  therefore  we  find,  that,  in  a  case  where  fF. 

159a.  possessed  of  a  house  for  a  term  of  years,  devised  the 

d40a.  profits  thereof  to  J.  during  the  time  she  should  con- 

tinue sole,  and  then  devised  the  term  to  B.  and  died,  Hamming. 
•f.  entered  by  assent  of  the  executor,  and  afterwards  purchased  ton  9.  Rud- 
the  fee.     It  was  resolved,  that  although  the  whole  term  was  in  J.  y"^»  cited 
gtu>fuque,  &c.  so  that  by  the  purchase  of  the  fee  simple  her  in-  ^  La«npot's 
terest  became  extinct ;  yet  the  same  did  not  defeat  the  executory  owe*  10  Rep. 
devise  to  J?.,  but  that  after  the  marriage  of  J.  and  not  before,  he  ^^*  ^ 

might  enter. 
See  §149.        And  so  in  another  case,  it  was  agreed  by  the  Vide  Lee 

whole  court,' that  if  lands  be  devised  for  twemy-one  v*  L^- 
years  to  ^.  and  if  he  die  within  the  years,  that  B.  shall  have  the  Moor,  268. 
residue  of  the  years,  no  act  of  «/?.  can  prejudice  the  remainder 
in^. 

It  was  indeed  said  to  be  otherwise,  if  dne  having  a  term  de- 
vised his  term,  with  such  remainder  over ;  and  that  the  court 
agreed,  that  there,  by  the  descent  of  the  inheritance  on  the  first 
devisee,  or  unity  of  possession,  or  his  grant  of  forfeiture,  the  re- 
mainder would  be  defeated.    But  that  distinction  was  expressly 
referred  to  a  ground  which  no  longer  exists,  namely  the  strict  Vide  Dyer, 
import  of  the  word  term,  legally  comprehending  the  whole  in-  253  b. 
terest  therein.    For  it  was  said  the  reason  of  the  diversity  was,  Cro.  BHz. 
that  when  one  having  a  term  devised  his  term,  that  was  the  21d.l7. 
whole  complete  interest;  by  which  power  was  given  to  the  first  ^  ^'  ^^P- 
devisee,  over  the  whole  term,  during  a  certain  time ;  but  that  it  J,^^.^*  ^^ . 
was  not  so,  where  the  land  was  devised. — However  admissible  ^•L^t-^'-b. 
such  distinction  might  have  been  before  executory  devises  of 
terms  were  established,  and  whilst  a  difference  was  supposed 
between  the  limitation  of  the  term  itself,  and  of  the  land'or  profits, 
or  use  or  occupation,  &c.  all  pretence  for  it  evidently  vanished  in 

(d)  IV.  It  seems  to  follow  as  a  consequence  of  the  exemption  of  executory  inteivsts 
from  the  power  of  the  first  devisee  or  legatee,  that  when  there  is  an  interest  devised  to 
one  for  life  out  of  a  term,  and  then  an  executory  devise  over  of  the  residue  of  the  term 
to  another,  any  subsequent  union  of  the  freehold  or  inheritance  with  the  interest  so 
given  to  the  first  devisee,  or  a  feoffment  or  other  act  of  forfeiture  by  such  first  devisee, 
will  not  extinguish  or  aflfect  the  interest  of  the  ulterior  devisee ;  but  a  release  from  the 
person  decidedly  entitled  to  the  future  executory  interest  unto  the  first  taker  entitled  to» 
and  in  the  possession  of  the  antecedent  limited  interest,  will  discharge  that  fhture  exe- 
cutory interest. 

38 
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Manning's  and  Lampet's  cases,  above  cited ;  in  both  of  which  it 
was  unanimously  resolved,  that  there  was  no  difference  between 
a  testator's  devising  his  term  for  life^  and  his  devising  the  land,  or 
his  lease  or  farm,  or  the  use  or  occupation  er  profits  of  the  land. 
[  423  ]       For  that  in  a  will,  the  intent  and  meaning  of  the  testator  was  to 
be  observed ;  and  tliat  the  law  would  make  construction  of  his 
words  to  satisf7  the  intent — And  it  has  since  been  judicially  de- 
Vide  Wright  cided,  that  the  word  term,  even  in  a  demise  by  indenture,  to  one 
d.Plowden«.  jfbr  99  years  if  she  should  so  long  live,  and  after  her  death,  if  she 
Cartwright,  should  happen  to  die  within  the  said  term,  or  other  end  or  deter- 
1  Burr.  282.  mination  of  the  said  term,  the  remainder  thereof  to  another,  for 
and  during  the  residue  of  the  said  term  from  thence  ensuing  and 
fully  to  be  complete  and  ended,  meant  the  time  or  number  pf 
years,  viz.  99  years,  first  expressed. 
Cotton  And  in  regard  to  forfeiture,  where  a  testator  pos-       See  § 

V.  Heath,      sessed  of  a  term  in  Jands,  devised  the  profits  thereof       159a; 
Pollez.  26.    to  his  wife  for  eighteen  years,  and  then  that  his  son       S40a. 
B.  should  have  the  lands  for  his  life,  and  after  his 
death  that  his  eldest  issue  male  should  have  the  profits,  &c.;  after 
the  eighteen  years  expired  E,  entered,  had  issue  a  son  IL  and 
Uien  made  a  feoffment  of  the  lands ;  whereupon  the  reversioner 
in  fke  entered  for  the  forfeiture ;  and  upon  the  question,  wheth^ 
the  feoffment  and  entry  for  the  forfeiture  had  destroyed  the  execu- 
tory devise  to  A.,  it  was  decreed  that  they  had  not 

But  though  the  first  taker  cannot  destroy  or  disappoint  the 
Vide  Lam-  ulterior  executory  interest,  yet  it  appears  that  a  release  from  the 
P®''j^*^»  person  decidedly  entitled  to  the  future  executory  interest  uiito 
10  Co.  Rep.  ^jjQ  gpgi  taker  entitled  to  and  in  possession  of  the  antecedent 
i^f  (i<%i  i™i^^^  interest,  will  discharge  that  future  executory  interest ;  as 
jnfra,  501.  j  ^^^^  ^^^^^  occasion  to  show,  when  I  come  to  speak  of  transfer- 
ring executory  interests. 

V.  (e)  And  though,  in  general,  an  executory  devise,  even  of 
,    lands  of  inheritance,  cannot  be  barred  by  the  first  taker ;  yet  we 
[  424  ]       are  to  observe,  that  where  in  lands  of  inheritance  an  estate  tail  is 
first  limited,  and  then  an  executory  or  conditional  limitation  is 
made  upon  that  estate ;  a  recovery  suffered  by  the  tenant  in  tail, 
before  the  event  or  condition  happens  on  which  the  ulterior  limita- 
tion was  to  arise,  will  bar  the  estate  depending  on  that  event  or 
condition. 
Page  V.  Thus  in  the  case  of  Page  v.  Hay  ward,  where  the  testator  de- 

Hayward,     vised  to  •/}.  and  the  heirs  male  of  her  "body,  upon  condition  and 

■  '  '  '  ■ ■      '  '  '  '       ■  ■'         ■      <    ■     ■  I  ■      I 

f  ^ 

{e)  y.  Though,  in  general,  an  executory  devise,  even  of  lands  of  inheritance, 

cannot  be  barred  by  tbe  first  taker,  yet  when,  in  lands  of  inheritance,  an  estate  tail  is 

first  limited,  and  then  an  executory  or  conditional  limitation  is  made 

Vide  ntpra    .  upon  that  estate,  a  recovery  sufiered  by  the  tenant  in  tail,  before  the 

p.  380,  in        event  or  condition  happens  on  which  the  ulterior  limitation  was  to  arise, 

naU^  will  bar  the  estate  depending  on  that  event  or  condition.     It  id  the  same 

in  respect  to  collateral  conditions  subsequent  and  limitations.  But  a 
common  recovery  hath  this  operation  only  when  suffered  by  tenant  in  tail ;  for  the 
recovery  by  tenant  in  fee  will  not  bar  an  executory  estate,  conditional  limitation,  or 
collateral  limitation^ 
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provided  she  intennarried  and  had  issue  male  by  one  surnamed,  2  Salk.  570. 
Searl,  and  in  default  of  both  conditions,  be  devised  to  E.  in  the  Pig.  Com. 
same  manner,  &c.    ^.  married  one  whose  surname  was  Cliff,  and  Rec.  176. 
with  him  levied  a  fine  and  suffered  a  recovery  of  the  lands,  in 
which  she  and  her  husband  (with  another  party  not  material  to 
the  present  point)  were  vouched.     1st,  It  was  adjudged  by  the 
whole  court,  that  the  estate  devised  to  ^.  was  a  good  estate  in 

special  tail,  that  is,  to  her  and  the  heirs  male  of  her 
See  §  19,  body  begotten  by  a  Searl.  2dly,  That  the  words, 
16.  upon  condition,  &c.  though  express  words  of  condi- 

See  §  26,     tion,  should  be  taken  to  be  a  limitation ;  and  so  the 
34,  39.         sense  was^  that  if  she  had  no  issue  by  a  Searl,  upon 

her  death  without  such  issue,  the  estate  should  remain 
over.     3dly,  That  her  estate  did  not  cease  by  marrying  one  that 

was  not  a  Searl,  because  she  might  survive  her  hus- 
See  §  149,  band  and  afterwards  marry  a  Searl.  4thly,  (and 
870.  which  is  the  point  material  in  this  place)  That  if  the 

estate  had  been  to  t^.,  and  the  heirs  of  her  body  by  a 
Searl  begotten,  provided  and  upon  condition,Jf  she  marry  any 
but  a  Searl,  that  then  it  should  remain  and  be  to  J.  S.  and  his 
heirs ;  a  common  recovery,  suffered  before  marriage,  would  bar 
the  estate  tail  and  remainders ;  and  her  subsequent  marriage  with 

anotfier  would  not  have  avoided  the  recovery. 
See  §  34-        By  the  same  rule,  if  a  gift  be  to  one  in  tail,  de-       [  425  ] 
42,  264.       terminable  on  his  non-payment  of  100/.  remainder  to  Vid.  1  Mod. 

S.  in  tail ;  first  tenant  in  tail,  before  the  day  of  pay-  111- 
ment,  suffers  a  common  recovery,  and  after  fails  in  payment  of  ^ig*  Cojn. 

the  money;  yet,  because  he  was  tenant  in  tail  when  R^*  ^^' 
See  §  34,     be  suffered  the  recovery,  all  is  barred.    So  if  tenant 
41.  in  tail  be  with  a  limitation  so  long  as  such  a  tree  shall 

stand,  a  common  recovery  will  barthat  limitation. 
See  §  12,        So  where  lands  were  devised  to  several  persous  Gulliver  d. 
16,  successively  in  tail,  and  a  clause. was  inserted  by  the  Corrie  v. 

testator  to  the  effect  following,' viz.  <<  Provided  aUShuckburgh 
ways,  and  this  devise  is  expressly  upon  this  condition^  that  when-  Ashby, 
ever  it  shall  happen  that  the  said  estates  shall  descend  or  come  4Burr.l029. 
to  any  of  the  persons  hereinbefore  named,  that  he  or  they  do  or 
shall  then  change  their  surname,  and  take  upon  them  and  their 
heirs  the  surname  of  fF.  only,  and  not  otherwise."    But  there 
was  no  devise  over  upon  breach  of  the  proviso. 
^.  the  first  tenant  in  tail,  two  years  after  his  coming  to  the 

Kossession  of  the  estates,  suffered  a  common  recovery,  in  which 
e  was  vouched ;  but  he  never  took  upon  him  the  surname  of 
fF,  The  person  next  in  remainder  entered,  for  breach  of  the 
proviso  in  •tf.'s  not  having  changed  his  n^me.  And  it  was  con- 
tended in  support  of  his  title,  that  the  proviso  was  a  conditional 
limitation  and  not  a  condition  (for  in  the  latter  case  none  but  the 
heir  at  law  could  have  title ;)  that  the  taking  the  surname  of  fF.  Vide  ante, 
ought  to  have  been  complied  with  immediately ;  that  by  the  ne-  261 . 
gleet  of  it,  %^Jb  estate  ceased  by  virtue  of  the  conditional  limita- 
tion, and  before  the  recovery  was  suffered  by  him;  consequently, 
the  title  of  entry  of  the  next  in  remainder  commenced  before  the 
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recovery,  aud  Jl*  was  not  tenant  in  tail  when  he  sufl^ered  it ;  and 
that  this  circumstance  distinguished  it  from  the  case  of  Page  v. 
Hay  ward ;  for  there  the  condition  was  not  broken  before,  the  re- 
covery was  suffered,  but  here  it  was. 

However,  the  court  held  that  this  was  not  a  conditional  limita- 
tion, for  it  was  not  expressly  so,  the  estate  not  being  made  to 
cease  or  go  over  upon  it ;  and  it  was  not  necessary  to  effectuate 
the  testator's  intention,  that  such  a  limitation  should  be  implied : 
[  426  ]  so  far  from  it,  that  it  would  totally  strip  the  issue  of  the  tenant  in 
tail,  who  neglected  to  change  his  name ;  which  could  never  be 
the  testator's  intention.  That  it  could  not  be  a  condition  prece- 
dent :  it  could  not  be  complied  with  instantly.  It  was  to  take 
the  name  for  themiselves  and  their  heirs ;  -many  previous  acts 
were  (o  be  done  in  order  to  oblige  the  heirs  to  take  it ;  as  a  grant 
from  the  King,  or  an  act  of  Parliament ;  and  as  a  condition  sub- 
sequent, it  was  nugatory ;  because  tenant  in  tail  might  ^nme- 
diately  suffer  a  common  recovery  and  bar  the  estate ;  and  there- 
fore Judge  Yates  thought  it  could  only  operate  as  a  recommenda- 
tion or  desire.  But  however,  the  whole  court  agreed,  that  if  it 
were  considered  as  a  condition,  it  was  collateral  and  subsequent, 
and  would  be  destroyed  by  the  recovery,  if  not  broken  before  the 
suffering  thereof. 
Vide  supra,  In  the  above  case  was  cited  that  of  Rudhall  v.  Milward,  which 
p.  259.  I*  have  stated  and  made  some  observations  upon,  in  a  former 
page  of  this  treatise. 

And  in  a  subsequent  case,  a  testator  having  de-    See  § 
N  vised  lands  to  his  daughter  jB.  to  hold  the  same,  after    149^,194, 

the  death  of  the  testator's  wife,  to  his  isaid  daughter    770. 
and  the  heirs  of  her  body  lawfully  begotten ;  and  to 
his  daughter  Af.  other  lands,  to  hold,  from  and  after  his  wife's 
decease,  to  the  said  M.  and  to  the  heirs  of  her  body  lawfully  be- 
Driver  d.      gotten ;  and  declared  his  further  mind  and  will  to  be,  that  in  case 
Edgar  either  of  his  said  daughters  should  happen  to  die  single,  married, 

«,  Edgar,  or  widow,  without  leaving  chUdren  or  child  Kving  at  their  decease, 
Cowp.  Rep,  lawfully  begotten,  then  the  estate  given  her  by  his  will,  should 
^^*  be  void  as  to  the  inheritance  of  heirs,  and  of  tione  effect,  and  the 

lands  so  given  her  should  go  to  his  heir  male  and  his  heirs  male, 
he  and  they  paying  to  the  surviving  daughter  an  annuity  during 
her  life. — E,  after  the  decease' of  her  mother  suffered  a  common 
recovery  of  the  lands  so  devised  to  her,  and  afterwards  devised 
them  and  died  unmarried.  Upon  a  question  whether  the  recovery 
had  barred  the  remainder  over ;  it  being  contended  on  behalf  of 
the  claimant  in  remainder,  (hat  upon  the  wholaof  the  will  the 
intention  of  the  testator  was  not  to  give  his  daughter  an  imme- 
diate estate  tail^  but  an  estate  for  life  only,  with  remainder  to  her 
[  427  ]  children,  in  tail,  if  she  left  any,  and  if  not,  then  to  the  testator's 
heir  male,  &c.;  but  if  not  so,  still  that  in  providing  for  the  event 
that  had  happened,  he  expressly  revoked  the  estate  of  inheritance : 
the  court  said,  the  validity  of  the  recovery  depended  on  the  point, 
whether  the  daughter  was  tenant  in  tail,  or  tenant  for  life  only; 
and  that  it  was  necessary  for  the  plaintiff  to  support  the  proposi- 
tion, that  at  the  death  of  the  testator,  E.  was  during  her  own  life 
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tenant  for  life  only. — That  the  estate  was  given  to  her  and  the 
.heirs  of  her  body,  which  was  an  estate  tail ;  that  if  she  was  tenant 
in  tail  to  the  hour  of  her  death,  nothing  was  so  clear  as  that  all 
conditions  limited  upon  such  estate  tail,  were  avoided  by  the 
common  recovery  which  had  been  suffered.  And  the  court  were 
of  opinion,  that  she  was  tenant  in  tail. 

Lord  Mansfield,  in  delivering  the  opinion  of  the  court  in  the 
last  noticed  case,  cited  one,  where  the  testator  devised  lands  to  Fountain  v. 
his  son  for  life^  and  to  the  heirs  male  of  his  body  begotten ;  and  Gooch, 
for  want  of  such  issue,  the  said  sau  to  have  the  said  estate,  but  4  Bac.  Abr. 
during  his  natural  life  and  no  longer,  and  then  the  testator's  will  262, 5th  ed. 
was  that  the  land  should  descend  to  his  nephew. — The  son  suf-  ua<Jer  L^- 
fered  a  common  recovery,  to  the  use  of  himself  and  his  heirs,  and  ^^^  ^^i  \ 
devised  the  land,  and  died  without  issue  male:  and  it  was  ad-  v**^>  v^*) 
judged  to  be  an  estate  tail  in  him ;  and  consequently  that  the 
remainder  was  barred  by  the  recovery,  notwithstanding  what 
was  objected,  that  the  gift  to  the  son  during  his  life  and  no  longer, 
in  case  he  had  no  issue  male  of  his  body,  rendered  the  estate  tail 
contingent  (on  his  having  male  issue ;)  and  that  he  dying  with- 
out issue  male,  it  was  become  but  an  estate  for  life  ab  initio. 

Upon  the  two  foregoing  cases,  we  are  to  remark,  that  the  con- 
ditional limitation  in  the  one,  making  void  the  devised  estate  of 
inheritance,  on  the  death  of  the  devisee,  without  leaving  a  child 
living  at  her  decease ;  and  that  in  the  other,  reducing  the  estate 
tail  before  given  to  the  devisee  to  an  estate  for  life  only,  for  want 
pf  issue  male,  came  too  late  to  avoid  the  effect  of  the  recoveries, 
even  if  we  could  consider  the  words  of  those  limitations,  as  ope- 
rating literally  according  to  the  expression  to  defeat  the  estates 
of  inheritance  before  given.  For  the  recoveries  were  suffered  [  ^^^  ] 
before  the  contingencies  were  decided  on  which  the  estates  tail 
were  to  cease ;  and  consequently  whilst  the  devisee  continued 

tenant  in  tail. 
See  §149^        fiut  however  the  expression  in  cases  of  this  sort 
149,*  may  wear  the  complexion  of  conditions  or  conditional 

159, 194.  limitations,  they  seem  in  fact,  not  to  differ  from  re* 
tnainders;  as  they  are  taken  up  from  an  event,  which 
is  in  itself  a  regular  determination  of  the  estate  tail,  viz.  the 
death  of  the  tenant  in  tail  without  leaving  issue  then  living, 
8o  that  the  express  declaration,  that  the  estate  tail  shall  cease, 
determine,  or  become  void  in  such  event,  being  no  more  than^ 
what  is  involved  in  the  very  nature  of  the  estate  itself,  is  in 
strictness  perhaps  a  mere  nullity.  And  the  ulterior  limita- 
tion not  operating  in  any  degree  to  abridge  or  interfere  with  the 
estate  tail,  or  accelerate  its  determination,  may  well  be  considered 
as  a  remaiiQder ;  not  vested  indeed,  because  confined  only  to  the 
event  of  the  estate  tail  determining  by  the  decease  of  the  tenant 
in  tail  leaving  no  issue  then  living,  but  contingent  on  the  expira- 
tion of  the  estate  tail  by  that  event.  And  this  will,  in  some  mea- 
sure, account  for  an  observation  of  the  court  in  the  said  case  of 
Fountain  v.  Gooch,  that  the  words  <^  and  for  want  of  such  issue, 
the  son  to  have  but  an  estate  during  his  natural  life,''  was  no 


•  • 
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more  than  the  law  implied ;  for  that  if  tenant  in  tail  has  no  idsue, 

it  resolves  into  an  estate  for  life. 
Vide  1  Mod.      Here  we  are  to  observe,  that  a  common  recovery  by  tenant  in 
lll,and  Pig*  tail,  bars  all  collateral  conditions  subsequent  aad  limi- 
Com.  Rec«     tacions ;  as  if  a  gift  be  to  one  in  tail,  determinable  on      See  §  34- 
1^*  his  non-payment  of  one  hundred  pounds,  remainder     42,  264^ 

to  ^.  in  tail;   first  tenant  in  tail,  before  the  day  of 

payment,  suffers  a  common  -recovery,  and  after  fails  in  payment 

of  the  money;  yet,  because  he  was  tenant  in  tail  when 
,     he  suffered  the  recovery,  all  is  barred. .  So,  if  tenant      See  §  34, 

in  tail  be  with  a  limitation  so  long  as  such  a  tree  shall    .  41. 

stand,  a  common  recovery  will  bar  that  limitation. 
Vide  supra,       But  a  common  recovery  has  this  operation  only  when  suffered 
p.  418.         by  tenant  in  tail.-   For  we  have  seen  that  a  recovery  by  tenant 

in  fee  will  not  bar  tin  executory  estate,  conditional  limitation,  or 
[  429  ]       collateral  condition,  as  was  decided  in  the  above  cited  case  of 

Pells  t;.  Brown. 

VI.  (/)   This  privilege  of  executy  devises,  which  exempts 

them  from  being   barred  or   destroyed,  is   the  foundation  of 

(f)  VI.  In  this  paragraph,  Mr.  Feame  observes,  that  the  privilege  of.  executory 
devises,  which  exempts  them  from  being  barred  or  destroyed,  is  the  feundatioo  of  an 
invariable  rule  with  respect  to  the  contingency  upon  which  an  estate  of  this  sort  is 
permitted  to  take  effect ;  which  is,  that  such  contingency  must  happen  within  a  short 
space  of  time;  such  as  a  life,  in  beine,  or  some  few  years  after.  He  then  sti^tes  the 
leading  cases,  by  which  the  limits  oithis  contingency  have  been  settled. 

The  principle  on  which  these  limits  have  been  fixed,  is  thus  stated 
(a)  On  the  by  Mr.  Hai^rave  in  his  second  argument  (a)  in  the  Thellusson  causes, 
7^4  Decern'  pa.  57.  ''  Executory  devise  was  not  regularly  admitted  till  about  two 
her  1708.        centuries  ago.     The  rules  for  circumsciribing  it  are  consequently  not  of 

earlier  date;  and  there  are  not  any  statutes  for  the  purpose.  It  is  im- 
possible, thereibi^,  that  the  rules  should  be  derived  from  any  other  source  than  the 
discretion  of  the  Judges.  For  general  utility  and  public  convenience  they  permitted 
executory  devise.  But  it  was  seen,  that  if  executory  devise,  or  use  or  trust  of  a  similar 
natore,  was  permitted  without  some  restrictions,  great  abuses  might  be  generated.  It 
was  soon  settled  by  the  courts  of  law,  that  executory  devise  could  not  be  barred  by 

common  recovery^  that  is  as  ea^ly  as  the  case  of  Pells  and  Brown  in  1 7 
{h)  H,  T.  James  the  First  (b).  Afterwards,  though  not  without  much  contest,  it 
1619.    .  was  further  settled,  that  executory  devise  might  be  so  shaped  as  to  make 

the  devise  uncertain  (see  the  case  of  Snowe  r.  Outtler,  1  Bq.  Abr.  188. 
(c)  7.  T.  c.  10.)  (c)  till  the  very  instant  appointed  for  rising  of  the  executory 
1063.  estate.    But  executory  devise,  thus  unbarrable  by  recovery  or  othervrise, 

and  thus  uncertain  as  to  the  person  of  the  devisee  till  the  moment  of 
taking  e£bct,  if  some  limit  had  not  been  prescribed,  would  have  been  a  shelter  for  per- 
petuity. To  prevent  such  an  abuse,  the  Judges  limited  the  time  for  the  contingency, 
on  which  an  executory  devise  was  to  operate ;  holding,  that  unless  the  contingency  was 
such,- that  if  it  ever  happened,  it  woujd  necessarily  happen  within  a  limited  space  of 
time,  the  executory  devise  should  be  deemed  illegal,  and  considered  as  a  nullity. 
Thus  as  for  the  sake  of  general  utility  the  Judges  exercised  a  discretion  in  permitting 
executory  devise  to  be  introduced ;  so  to  prevent  public  inconvenience,  they  limited  the 
time  for  the  contingency,  and  proscribed  all  contingencies  exceeding  that  time,* as  too 
remote,  and  therefore  against  law.  The  courts  of  equity  followed  the  courts  of  law  in 
this,  and  circumscribed  trusts  of  the  nature  of  executory  devise  in  like  manner.  Hence 
gradually  arose  the  boundary  which  now  circumscribes  executory  devises,  and  limita- 
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See  §706*    an  invariable  rule  with  respect  to  the  contingency 
738.  upon  which  an  estate  of  this  sort  is  permitted  to  take 

effect ;  which  is,  that  such  contingency  must  happen 
within  a 'short  space  of  time ;  such  as  a  life  in  being  or  some  few 
years  after ;  otherwise  it  would  be  in  a  testator's  power  to  limit 
an  estate  unalienable  for  generations  to  come ;  a  power  which  the 
law  very  wisely  denies  to  every  man,  as  the  exertion  of  it -would 
tend  to  render  property  in  great  measure  useless  to  the  general 
purposes  and  calls  of  a  commercial  society.  For  every  executory 
devise,  so  far  as  it  goes,  creates  a  perpetuity ;  that  is,  an  estate 
unalienable  till  the  contingency  be  determined  one  way  or  another. 

Upon  this  principle,  although  a  devise  to  A.  and  his  heirs,  and  i  Eq.  Abr. 
if  he  die  without  an  heir,  that  B.  shall  have  it,  is  not  good;  because  186.  pi.  1. 
of  the  remoteness  of  such  contingency,  which  may  not  happen  for 
several  generations ;  yet  a  devise  to  A.  and  his  heirs,  and  if  J.  S. 
die, living  «^.,  that  ^.  shall  have  it,  is  good;  for  this  is  aeon- Vide 3 Chan, 
tingency  confined  to  the  period  of  a  life  in  being,  Ca.  10. 

So  where  a  man  devised  land  to  vf.  and  his  heirs,  provided  that 
if  he  should  die  within  age,  that  then  the  land  should  remain  to       [  431  ] 
B.  and  his  heirs;  it  was  a  good  executory  deviae.{g)  Palm.  186. 

I  must  observe  here,  that  in  respect  to  estates  of  freehold,  by 
the  time  of  vesting,  I  mean  the  time  of  vesting  of  the  freehold ; 
for  although  land  should  be  limited  for  a  term  of  200  years  or 
upwards,  with  remainder  to  an  unborn  son  of  a  person  then  liv- 
ing, this  executory  devise  to  such  unborn  son  would  be  good ; 
because  the  vesting  of  the  freehold  is  confined  tothe  period  of  a 
life  then  in  being;  for  upon  the  birth -of  such  son,  the  freehold 
will  vest  In  him,  or  upon  the  death  of  such  person  without  any 
son,  it  must  vest  somewhere  else  (only  subject,  in  either  case,  to 
the  preceding  term). 

As  where  A.  devised  his  lands  to.  trustees  for  60Q  years  upon 
trusts,  and  after  the  determination  of  that  term  to  the  first  soq, 
&c.  of  B.  (who  had  no  son  born  at  the  testator's  death)  this  ex-  2  P.  W.  28. 
ecutory  devise  to  the  unborn  son  ofB.  was  held  good;  because  Gorev.Gore. 
it  was  clear  the  freehold  must  vest,  either  on  the  birth  of  such 
son,  or  on  A's  death  without  having  had  any  son. 

So  where  one  devised  all  his  lands  aftet  the  death  of  his  ex-Prec.Chanc. 
ecutor,  to  A.  his  executor's  son,  and  his  heirs  for  ever,  but  if  A.  67,  Fair&x 
died  leaving  no  son,  then  to  that  son  of  his  executor  that  he  v.  Heron, 
should  think  fit  to  give  them  by  his  will ;  and  for  want  of  a  son 
of  his  executor,  then  to  J9.,  it  was  held  a  good  executory  devise 
to  B.  as  confined  to  the  period  of  a  life(A)  in  being. 

tions  and  trusts  of  the  same  nature ;  namely,  the  rule  confining  the  contingency  for  the 
springing  up  of  future  and  executory  estates  to  the  compass  of  a  life  or  hves  in  being 
and  21  years  after,  including  a  sufficient  number  of  months  for  the  birth  of  a  child  en 
venire  ta  mere,^^ 

(jf)  And  if  one  devises  lands  to  his  wife  for  life,  remainder  to  his  son  and  his  heirs, 
ancTif  he  die  before  his  age  of  twenty-one  years,  that  then  it  shall  remain  to  J,  S.  in 
fee,  aiid  the  son  die  under  twenty-one,  J.  S.  shall  haVe  the  land  after  the  death  of  the 
wife.  Mills  t.  Snowball,  Cro.  EHz.  142.— iVote  hy  Mr.  Powell 

{h)  The  statement  of  the  case  is  here  varied  from  the  third  edition,  but  the  altera- 
^on  is  firom  a  copy  corrected  by  Mr.  Feame. — Note  hjf  Mr.  Powell. 


431  GENERAL  QUALITIES 

In  all  the  foregoing  instances,  we  may  observe,  the  contingency^ 

was  confined  to  the  compass  of  a  life  in  being ;  and  it  is  just  the 

[  432  ]       same  thing  if  the  executory  devise  be  limited  to  take  effect  within 

the  compass  of  several  lives  in  being;  for  whatever  may  be  the 

Vide  1  Salk.  number  of  such  lives,  the  whole  period  can  amount  to  no  more 

229.  than  the  life  of  the  survivor  of  them. 

So  likewise  an  executory  use  to  vest  within  a  short  time  after 
the  period  of  a  life  in  being,  is  good.    As  where  lands  were  lim- 
ited by  marriage  settlement  to  the  use  of  w? .  and  his  wife,  for  their 
lives,  remainder  to  trustees  and  their  heirs  during  the  lives  of  «^. 
Loyd  V,        and  his  wife,  to  preserve  contingent  remainders;  remainder  to 
Carew.         the  first  and  other  sons  of  the  marriage  suceessively  kx  tail  male, 
Chanc.  Prec.  remainder  to  the  right  heirs  of  ^,;  with  a  proviso,  that  if  the  heirs 
72.  Show,    of  the  wife  should  within  twelve  months  after  the  death  of  the 
Pari.  Cas.     survivor  of  the  husband  and  wife,  pay  4,000£  to  the  heirs  or  as- 
137,  supra,   signs  of  the  husband,  that  then  the  fee  should  remain  to  the  use 
p.  275.  Qf  ^jjg  jjgjpj  Qf  jjjg  wife:  the  House  of  Lords  held  this  executoiy 

limitation  of  the  use  to  the  heirs  of  the  wife  to  be  good.(t) 
lOBfod.420.      So  where  a  testator  devised  to  his  wife  for  life,  remainder  to  C 
Marks  «.       his  second  son  in  fee,  provided  if  2>.  his  third  son  should,  within 
Marks,  three  momhs  after  his  wife's  death,  pay  500/.  to  C  his  executors, 

1  Strange,  jj^.  then  he  devised  the  same  lands  to  D.  and  his  heirs;  it  was 
^*®'  adjudged  a  good  executory  devise  to  D, 

Tid.  Coun-  l^h^  limitations  in  the  two  last  cited  cases  were  confined  to  vest 
tess  of  lAn-  within  a  certain  number  of  months  after  the  end  of  a  life  in  being. 
eolnv.  Duke  But  these  are  not  the  utmost  limits  allowed  for  executory  devises, 
cfNewcoM'  for  the  courts  have  gone  so  far  as  to  admit  of  executory  devises, 
tfe,  12  VcM.  limited  to  vest  within  the  compass  of  twenty-one  years  after  the 
282.  period  of  a  life  in  being. 

2  Mod.  289.  I'bis  was  admitted  in  the  case  of  Taylor  f^.  Biddal,  where  a 
1  Eq.  Abr.  man  having  only  one  tfister  and  heir,  who  had  issue  A.  and  after- 
188.  c.  11.  wards  married  B.y  by  whom  she  had  issue  C.  and  2>.,  devised 
[  433  ]  lands  to  his  sister  until  C.  should  attain  twenty-one,  and  after  O. 
Taylor  d.  should  have  attained  that  age,  to  C  and  his  heirs;  and  if  C. 
Smith  «.  should  die  before  twenty-one,  then  to  the  heirs  of  the  body  of  A 
Biddal,  or  and  their  heirs,  as  they  should  attain  their  respective  ages  of 
Biddulph,  twenty-one.  Testator  died,  C  died  before  twenty-one,  living  A, 
Freem.  243.  afterwards  B.  died ;  D,  either  as  heir  of  C  in  whom  it  seems  the 
*Vid.  3  Rep.  fee  was  vested,*  or  as  heir  of  the  body  of  B.  being  of  age  after 
19.  Boras-  the  death  of  B.  took  the  estate  by  way  of  executory  devise. 
ton*8  case.  Here  we  see  the  heir  of  the  body^of  B.  could  not  take  till  after  the 
Palm.  132.  death  of  B,  for  nemo  est  hseres  viventis,  and  since  that  heir  of  the 
Goodtitle  body  of  B.  should  attain  twenty -one,  might  not  have  been  bom 
^*  wk^'^  before  his  father's  death,  and  the  estate  could  not  vest  in  him  till 
1  R  ^^^^'  his  age  of  twenty-one,  it  is  evident  the  estate  might  possibly  not 
1  Burrow,     \^^yQ  vested  under  that  limitation  till  twenty-one  years  after  the 

f     647  ^°'  P®"^^  ^^^  '*^®  ^^^^  ^^  being.  . 
™*       *  Again,  where  the  testator  devised  lands  to  his  grandson  FT.  and 

his  heirs,  and  if  PT,  should  die  under  age,  then  to  his  grandson  7!, 

■I'l  ■<         ...-  .11 

(t)  The  case  is  differently  stated  from  what  it  was  io  the  third  edition,  but  the  altera- 
tion is  pursuant  to  a  copy  of  Mr.  Fearne's. — Note  by  Mr.  Powell. 
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and  if  7!  should  die  under  age,  then  to  such  other  sou  of  the 
body  of  bis  daughter  M.  S.  bjr  his  son-in-law  T.  S.  as  should 
happen  to  attain  his  age  of  twenty-one  years,  remainder  over.  Caft.  Temp. 
Testator  died  leaving  two  grandsons  W,  and  71  who  both  died  Taib.  228. 
under  age,  allerwards  another  son  */f .  of  the  body  of  M*  S.  by  T.  Steplww.©. 
S.  was  born,  and  it  was  decreed  a  good  executory  devise  to  this  Stephens, 
after-bom  son  j1.  if  he  should  attain  his  age  of  twenty-one  years.  ^^  iftfra^ 
This  case  was  decided,  it  seems,  upon  the  authority  of  the  deci-  ^^®' 
sion  in  the  above  cited  case  of  Taylor  v.  Biddal ;  It  is  a  very  leading 
case,  involving  other  points  than  what  arise  out  of  the  above 
state  of  it;  for  which  I  shall  have  occasion  to  state  it  more  at 
large  in  a  subsequent  part  of  this  essay,  where  the  ground  of  the 
decision  will  appear. 

In  the  preceding  case,  the  limitation  was  not  confined  to  vest  Vide  dame 
in  the  life-time  of  M.  S*  or  T.  S.  for  they  might  both  die  leaving  case,  infra, 
a  son  quite  an  infant ;  but  it  was  confined  to  vest  at  the  infant's  ^l^* 
age  of  twenty-one;  which  must  necessarily  happen  within  twenty- 
one  years  after  the  death  of  its  mother  M.  S.  who  was  then  in 
being. 

It  is  the  same  in  regard  to  personal  estate.    For  where  the  Maddoz  «. 
testator  bequeathed  the  residue  of  his  personal  estate  to  his  niece  Staines, 
•S.  for  life,  and  after  her  death  the  interest  to  be  applied  for  the  2P.  W.42i. 
maintenance  of  such  children  as  she  should  have,  until  the  sons       [  434  ] 
attained  twenty-one,  and  the  daughters  eighteen  years  of  age, 
and  at  such  their  ages  to  be  paid  their  portions,  and  for  want  of 
such  issue,  then  to  the  children  of  S.     The  niece  died  without 
issue,  and  it  was  contended  that  the  bequest  over  to  the  children 
of  S.  was  too  remote ;  for  if  the  words  for  want  of  such  issue, 
should  signify  for  want  of  such  children  of  •/?.  as  should  attaip 
the  said  ages,  yet  it  would  exceed  the  rule  which  had  confined 
these  sort  of  bequests  (especially  of  mere  personal  estates)  to 
lives  in  being.    ButLord  Chancellor  King  held  it  to  be  a  good  j^assen* 
executory  devise,  and  cited  the  case  of  Massenburgh  v.  Ash,  burghv.Ash, 
where  the  like  executory  devise  of  a  term  for  years  was  held  i  Vera.  284, 
good.(*)  257, 804, 

and  infra,  517.     And  vide  infra,  522,  Green  v.  Ekins. 

So  where  (x)  money  in  the  orphans'  fund  and  bank  slock  was  ^^pj  c^a. 
limited  by  the  testator  in  trust  for  such  of  his  brother's  children  Temp. 

.   Talb.  245.  Sabbarton  v.  Sabbarton. 

(k)  So  in  a  modern  case,  where  -A,  devised  to  B,  his  son  all  bis  estate  until  C. 
should  attain  his  age  of  twenty-two  years,  and  no  longer,  and  alterwards  said,  <*  Item, 
I  give  and  bequeath  unto  C.  all  my  messuages  in  Jn*  and  T.  for  ev«r,  that  is,  if  he 
have  a  ion  or  sons  who  shall  attain  twenty-one;  but  if  my  kinsman  C  shall  chance  to 
die  without  son  or  sens  to  inherit,  my  will  is  that  the  son  of  my  son  B.  shall  inherit  f* 
— ft  was  held,  that  C.  took  an  estate  in  fbe,  at  twenty-two  years  of  age,  subject  to  be 
defeated  by  an  executory  devise  over,  which  was  not  confined  to  vest  on  the  death  of  C. 

if  he  left  issue,  but  awaited  the -event  of  that  issue's  dying  under  twenty- 
Vide  note  in  one,  which  could  not  be  decided  until  a  period  of  twenty-one  years  afier 
margin^  a  life  in  being.    Heath  e.  Heath,  1  Bro.  Rep.  Chanc.  147.    Mr,  Pom- 

Mu^ra^  133.     tlVs  hoi$,    See  2  Eden's  Ch.  Ca.  330. 
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tlien  unborn  as  aboald  ftiudn  their  ages  of  twenty-one ;  k  was 

adjudged  a  good  executory  devise«(/) 
P   .^  J  ^  More  instances  of  the  established  limits  of  executory  devises, 

L  ^^^  J       ^iii  be  given  in  the  sequel  of  this  essay,  in  the  case  of  the  Duke 

(l)  Sitioe  the  publication  of  Mr.  Feame*8  essay,  two  cases  of  great  importance 
in  the  learning  of  execuunry  devises  have  been  decided.  The  first  is  Long  e.  Black- 
all,  7  Dumrord  and  East,  100,  and  3  Fra.  Vesey,  486.  In  that  case,  Mr.  Black- 
all  the  testator  devised  a  leasehold  for  years  to  trustees,  in  trust  to  permit  his 
wife  to  possess  the  mansion  house  during  hier  widowhood,  and  to  receive  the  rents  and 
profits  of  the  residue  of  the  premises,  uniil  she  should  marry  or  die,  or  until  one  of  his 
sons  should  atlaip  21 ,  which  should  first  happen :  and  subject  thereto,  the  testator  be- 
queathed the  premises  ^  to  his  son  Thomas  for  his  life ;  and  after  his  decease,  to  such 
issue  male  or  the  descendants  of  such  issue  male  of  Thomas,  as,  at  the  time  of  his 
death  should  be  his  heir  at  law ;  and  in  case,  at  the  time  of  the  death  of  Thomas, 
there  should  be  no  such  issue  male,  nor  any  descendants  of  such  issue  male,  the  testa- 
tor bequeathed  the  premises  to  his  son  Greorge  Sawbridge  for  his  life ;  and  after  his 
decease,  to  such  issue  male  or  the  descendants  of  such  issue  male  of  his  said  son,  as, 
at  the  time  of  his  death,  should  be  his  heir  at  law ;  and  in  case,  at  the  time  of  the 
death  of  the  said  Geo.  Sawbridge,  there  should  be  no  such  issue  male,  nor  any  de- 
flcendants  of  any  such  issue  male  then  living,  then  he  bequeathed  the  premises  to  the 
child  with  which  his,  the  testator's  wife,  was  then  enseint,  in  case  it  should  be  a  son, 
during  his  life ;  and  after  his  decease,  then  U>  such  issue  male,  or  the  descendants  of 
such  issue  male,  as,  at  the  time  of  his  death,  should  be  his  heir  at  law ;  and  in  case, 
at  the  time  of  the  death  of  such  child,  there  should  be  ao  such  issue  male,  nor  any 
descendant  of  sUch  issue  male  then  living,  or  in  case  such  child  should  not  be  a  son, 
then  he  bequeathed  the  same  to  Phillippa  Lonff,  her  executors,  administrators,  and 
assigns.*'  Tfae  wife  of  the  testator,  at  the  time  of  making  his  will,  and  at  the  time  of 
his  decease,  was  enseint  with  a  son,  who  was  afterwards  bom,  and  called  John  Black- 
all.  All  the  three  sons  died  without  issue.  This  brought  the  validity  of  the  bequest 
to  Phillippa  Long  into  consideration.  The  objection  to  it  was,  that  the  contrngency 
upon  which  it  depended,  included  a  double  allowance  for  the  case  of  a  posthumous 
child ;  one,  for  the  son  of  whom  the  testator's  widow  mi^t  be  enseint  at  the  time  of 
the  testator's  decease ;  the  other,  for  the  issue  male  who  might  be  in  the  womb  at  the 
time  <^  that  son's  decease. 

The  case  was  heard  by  the  Chancellor,  and  his  Lordship  directed  a  case  to  be  made 
for  the  opinion  of  the  Judges  of  the  court  of  King's  Bench,  on  the  general  question, 
**  whether  the  limitation  to  Phillippa  Long  was  good  in  the  events  which  had  happen- 
ed.'^ The  Judges  were  unanimously  of  opinion^  that  the  objection  could  not  be  sup- 
ported, and  certified  for  the  validity  of  the  limitation. 

llie  other  case  alluded  to,  is  that  of  Thellusson  v.  Woodford,  4  Fra.  Vesey,  227, 
11  Fra.  Vesey,  112,  and  1  New  Rep.  357.  In  that  case,  the  testator  devised  his  real 
and  personal  estates  to  trustees,  in  trust  to  invest  the  personal  estate  in  the  purchase  of 
lands ;  and  then  he  proceeds  as  follows :  *'  I  declare  and  direct  that  my  said  trustees, 
their  heirs  and  assigns,  shall,  from  time  to  time,  during  the  natural  lives  of  my  sons 
Peter  Isaac  Thellusson,  ^^eorge  Woodford  Thellusson,  and  Charles  Thellusson,  and 
of  my  grandson  John  Thellusson,  son  of  my  said  son  Peter  Isaac  Thellusson,  and 
of  such  other  sons  as  my  said  sOn  Peter  Isaac  Thellusson  now  has  or  may  have,  add 
of  such  issue  as  my  said  grandson  John  Thellusson  may  have,  and  of  such  issue  as 
any  other  sons  of  my  said  son  Peter  Isaac  Thellusson  may  have,  and  of  such  sons 
as  my  said  sons  George  Woodford  Thellusson,  and  Charles  Thellusson  may  have, 
and  of  such  issue  as  such  sons  may  have,  as  shall  be  living  at  the  time  of  my  de- 
eease,  or  born  in  due  time  afterwards,  and  during  the  natural  lives  of  the  survivois 
and  survivor  of  the  several  persons  aforesaid,  col&t  and  receive  the  rents  and  profits 
of  the  vmoam  or  lorddiips,  messuages,  lands,  tenements  and  hereditaments  hereinbe- 
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of  Norfolk,  and  other  eases  relating  to  Jhe  limitationi  of  terms 

and  personal  estates  in  tail,  &c^  only  I  shall  obsenre  in  this  place,       [  437  ] 

that  the  law  appears  to  be  now  settled^  that  an  executorfr  devise, 

<»^— ^— — «— — — ^^i^—       —^p-^— ^^.— ^^-^— #1    III  ■— .^M  II  1 1 ^^^1^.^— ^^— 1^.^— j^.^— ,1^^— ,^11^,— ,^^,.,.1^ 

lore  by  roe  devised,  atid  so  to  be  purchased  as  aforesaid,  and  do  and  shall,  from  time 
to  time,  lay  out  and  jnvest  the  money  arising  from  such  rents  and  profits,  in  such 
purchases  as  I  have  hereinbefore  directed  to  be  made  with  my  said  personai  estate ; 
and  so,  from  time  to  time,  do  and  shall  collect  and  receive,  and  lay  out  and  invest 
the  rents  and  profits  of  ihe  manors  or  lordships,  messuages,  lands,  tenements  aad 
hereditaments  hereinbefore  by  me  devised,  and  to  be  purchased  as  last  aibressid,  in 
the  manner  hereinbefore  directed  with  respect  to  the  rents  and  profits  of  the  manors 
or  lordships,  messuages,  lands,  tenements  and  hereditaments  hereinbefore  by  me  de- 
vised, and  to  be  originally  purchased  as  afcsesaid." — The  testator  then  diiects,  thSit, 
after  the  decease  of  the  survivor  of  the  several  persons  aforesaid,  the  estates  devised 
and  directed  to  be  purchased  shatt  be  divided  into  three  lots ;  and  then  continues  in 
these  words,  ''  And  that  the  premises  contsiaed  in  one  such  lot  shall  be  conveyed  to 
the  eldest  nude  lineal  descendant  then  living  of  my  said  son  Peter  Isaac  Thellusson  in 
tail  male;''  with  limitations  over  in  moieties  lo  the  respective  future  male  descendants 
of  the  two  younger  sons,  and  with  cross  remainders.  He  then  directs  a  settlement  to 
be  made  of  the  two  other  lots^on  the  like  plan ;  but  giving  a  preference  in  one  of  the 
lots  to  the  issue  male  of  Us  son  George  Woodford  Thellusson ;  and  in  the  other,  to 
the  issue  male  of  his  son  Charles;  and,  on  a  general  failure  of  jssue  male  entitled  or 
inheritable  under  the  entails,  he  directs  all  the  real  and  personal  estate,  of  which  the 
trust  fund  should  then  consist,  to  be  converted  into  money,  and  bequeaths  it  to  the 
use  of  the  Sinking  Fund,  towards  paytnent  of  the  national  debt.— Finally,  henuthorixes 
his  trustees  to  invest  or  continue  the  trust  money  upon  government  or  real  securities, 
"  until  a  proper  purchase  or  purchases,  could  be  foimd,  or  until  a  sufficient  sum  of 
money  should  be  accumulated  to  make  a  proper  purchase  or  proper  purchases ;  and 
that  the  interest,  dividends,  and  annual  produce  of  said  stocks,  funds  and  securities 
should  accumulate  in  the  same  manner,  and  for  the  same  purposes,  as  the  rents 
and  profits  of  the  lands  to  be  purchased  as  aforesaid,  were  thereinbefore  directed  to 
accumulate." 

The  will  gave  rise  to  two  suits  in  Chancery;  one,  on  a  bill  brought  by  the  widow 
of  Mr.  Thf^lusson,  and  his  sons  and  daughters,  and  the  husbands  of  the  daughters,  to 
invalidate  the  trusts  created  by  the  will  of  the  testator's  general  real  estate,  and  the 
residue  of  his  personal  estate ;  and  to  substitute  a  resulting  trust  for  his  heir  and  next 
of  kin ;  the  other,  on  a  cross  bill  by  the  acting  trustees  and  executors,  to  substantiate 
the  trusts  of  the  will,  and  to  direct  the  manner  of  carrying  them  into^execution.— *The 
property,  which  was  the  subject  of  the  suits,  consisted  of'^a  landed  estate  of  about  4,000^ 
a  year,  and  personalty  considered  to  be  above  half  a  million  sterling ;  the  probable 
amount  of  the  accumulated  fund  was  staled  at  19,000,000/.  without  taking  into  aeoonnt 
the  possible  minority  at  the  end  of  the  term,  which  might  involve  the  accumulation  to  a 
much  greater  sum. 

The  first  objectk>n  to  the  validity  of  the  trusts,  was, — that  executory  limitations  were 
originally  illegal,  and  only  allowed  in  wills  and  as  trusts  in  equity,  when  they  were 
resorted  to  for  the  meritorious  purpose  of  enabling^  persons  to  provide  for  the  reason* 
able  occasipns  of  their  fomilies ;  tlu^t,  when  a  meritorious  purpose  was  wanting,  there 
was  no  ground,  on  which  Sroourt  of  equity  could  interfere  in  the  execution  of  trusts 
created  m  this  mode  of  Ihnitation ;  that  Mr.  Thellusson*s  will  was  m<milly  vicious, 
as  it  was  a  contrivance  of  a  parent  to  prevent  his  issue  from  the  ^tjoyroent  of  his  pro- 
perty during  almost  a  century;  and  politically  mischievous,  as,  in  the  end,  it  might 
create  a  fund,  the  revenue  of  which  would  be  greater  than  the  civil  list,  and  give  the 
posscneor  ihe  means  of  distuf  bing  the  whok  cnconomy  of  the  kingdom ;  the  trusts 
therefore  were  asserted  to  be  such  as  a  court  of  equity  could  not  execute. 

The  aeooiid  objection  to  the  trusts  wasy— that  the  use  made  by  Mr.  Thellusson  of 
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either  of  a  real  or  personal  estate,  which  mast,  in  the  natnre  of 
the  limitation^  vest  within  twenty-one  years  after  the  period  of  a 

— ^         ■  i^^m^m^t^^i^^mmt'm^^i^^mtmi^^mtmm  i   ■    !■      ii    ■■        i  ■  ■       ■■     ■  I       i  ■      ■  F      '■  '  ■  ■  ■         ■  ■      ^■^—^ ■         i  i  ■      ^^^■^■— ^i^ 

the  rule,  which  allows  the  suspense  of  the  absolute  ownership  of  property  during  lives 
in  being,  was  a  fraud  on  that  rule.  It  was  said  to  be  a  maxim'  of  law,  which  admits 
of  no  exception,  that  nothing  shall  be  effected  by  indirect  means,  which  cannot  be 
done  in  a  direct  mannei^;  that  a  possible  suspense  of  property  for  26  years  was  held 
to  be  void  in  Sir  John  Lade's  case,  Amb.  479,  8  Burr.  1416,  and  that,  in  Proctor  v* 
Bishop  of  Bath  and  Wells,  2  Hen,  Black.  858,  the  Court  of  Common  Pleas  had 
unanimously  determined  against  the  legality  of  a  possible  suspense  of  property  lor  24 
years;  that  where  property  is  suspended  through  the  medium  of  lives,  if  the  lives 
were  those  of  persons  connected  with  the  ultimate  owner,  the  persons  whose  lives 
would  form  the  period  of  suspense,  would  generally  be  the  parents  of  the  parties  ulti> 
mately  benefited,  and  would  not  therefore  furnish  more  than  ene  or  two  lives  at  the 
utmost;  that  the  probable  duration  of  two  lives  fall  short  of  a  period'of  21  years;  but 
that,  if  an  unlimited  number  of  lives  should  be  taken,  it  would  reach  a  century;  that 
it  appeared  from  calculation,  that  the  probable  duration  of  the  lives  assumed  by  Mr. 
Thellussou  reached  70  years :  and  thus,  if  the  rule  were  taken  to  extend  to  any  num- 
ber of  lives,  it  would  follow,  that  though,  when  a  number  of  years  directly  constitutes 
the  term  of  suspend  property  cannot,  according  to  the  determination  in  the  case  of 
Proctor  9.  the  Bishop  of  Bath  and  Wdls,  be  suspended  during  24  years  from  vesting 
absolutely,  yet,  by  assigning  for  the  period  of  suspense,  a  number  of  lives,  whose 
average  duration  was  equal  to  a  given  number  of  years,  and  thus  indirectly  making 
years  not  lives  to  constitute  the  period  of  suspense,  property  may  be  suspended  for  a 
whole  century;  thai  this  indirect  assumption  of  years, -under  an  apparent  assumption 
of  lives,  was  an  attempt  to  efi^  indirectly,  a  protraction  of  accumulation  which  the 
law  did  not  permit  to  be  done  directly,  and  was  tbereibre  a  fraud  on  the  rule  respecting 
the  suspense  of  the  ownership  of  property  during  lives,  and  ought  not  therefore  to  be 
sustained. 

The  third  objection  to  the  trusts  was, — that  they  were  not  confined  within  that 
boQiidary  which  the  law  prescribes  for  trusts  of  that  description,  even  though  it  should 
be  admitted  that  all  the  lives,  during  which  the  accumulation  should  be  carried  on, 
were  in  existence  at  the  time  of  Mr.  'Thellusson's  decease.;  because  one  circumstance, 
which  materially  affiscted  the  period  of  suspense,  and  which  entered  into  every  case  in 
which  the  suspense  of  property  had  been  held  legal,  did  not  enter  into  the  case  before 
the  court ;  aM  in  every  case  decided  on  limitations  like  that  under  consideration,,  all  the 
lives,  during  which  the  period  of  suspense  was  directed  to  be  carried  on,  were  evidently 
the  lives  of  persons  immediately  connected  with,  or  immediately  leading  to  the  person 
in  whom,  under  the  trusts  first  limited  to  take  efl^t  at  the  end  of  the  suspense,  the 
property  was  directed  to  vest ;  but  that  in  the  case  before  the  court,  most  of  the  lives 
which  Served  (or  the  term  of  the  accumulation^  had  no  immediate  connection  with,  and 
did  not  immecfiately  lead  to  the  person  benefited. 

The  fourth  objeetion  to  the  trusts  was, — that -admitting  the  children  in  the  womb,  at 
the  time  of  Mr.  Thellusson^s  decease,  to  have  a  legal  existence  for  the  purpose  in  ques- 
tion, it  might  be  foutid  necessary,  in  order  to  satisfy  the  beneficial  trusts,  at  the  end  of 
the  period  of  accumulations,  to  admit,  at  two  distinct  periods,  the  firactional  part  of  a 
year,  which  the  law  allows  for  gestation  at  the  expiration  of  the  assumed  lifo  or  lives. 
It  was  said,  that,  in  the  former  cases^  with  the  exceptkHi  of  that  of  Liong  e.  Blackall, 
the  law  had  admitted  this  fractional  part  of  a  year  at  one  period  only,  and  fhat  the 
courts  had  repeatedly  declared  in  those  as  in  other  cases,  ttey  would  not  p«init.the 
then  existing  boundary  to  bevexceeded ;  that  in  Long  e.  Blackall,  the  double  period 
was  allowed ;  but  that,  on  the  bearings  of  that  cause,  the  point  had  not  fiilly  attracted 
the  attention  of  the  court,  so  that  its  authority,  as  a  case  sanctaomng  the  doui>le  period 
for  gestation,  was  questionable ;  that,  admitting  the  authorityof  that  case,  the  circum* 
stance  of  it  diflbred  materially  from  the  case  before  the  court ;  finst,  beoiujse  in  Long 
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lifs  in  hmngy  is  good ;  and  this  appears^  to  be  the  longest  period  ^^  ^^  ^t^ 
yet  allowed  for  the  vesting  of  such  estates.  Umiuofexe' 

wt4>ry  devises,  tfide  Gr^hs  v.  Vere,  9Ves.  131, 183.  Penn  v.  Barclay^  14Fe<;  123, 
4*  Beard  v.  Westcott^  5  Taunt.  S99. 

And  here  we  may  also  remark,  that  the  ground  upon  which  [  440  ] 
the  proviso  in  the  case  of  Lloyd  v.  Carew,  above  cited,  was  ad-    yjde  supra, 

p.  276.  432.  Lloyd  c.  Carew. 

■  — * — ■     .  -     -  -  ^  ^  -    — 

V.  Blaokall,  the  object  of  the  testator  was  to  effect  a  provision  for  tbe  person  coming 
into  existence  within  the  period,  and  the  object  of  Mr.  Thellusson  was  to  deprive,  that 
person  of  any  benefit  under  the  trusts,  and  so  reader  him  a  means  of  prolonging  the 
ui^ustifiable  protraction  he  had  in  view ;  aod  secondly,  because  in  Long  v.  BlackaU, 
the  posthumous  child  of  one  person  only  was  included ;  but  the  trusts  in  Mr.  Thellus- 
son's  will  might  be  extended  to  the  posthumous  children  of  several  persons. 

The  fifth  objection  was,— that  the  term  of  suspense  was  not  conlined  within  those 
boundaries  which  the  law  assigns  to  such  trusts,  because  the  will  aflected  to  protract 
tbe  accumulation  during  the  lives  of  persons  who  might  be  in  the  womb  at  the  time  of 
the  testator's  decease.  It  was  said  that  the  law  denies  legal  ^istence  to  such  children, 
for  all  purposes,  except  for  their  own  benefit,  and  that  tbe  use  made  of  tbe  lives  of 
such  children,  in  tbe  case  befbte  the  court,  was  to  protract  suspense  of  property  for 
the  child's  detriment ;  that  this  circumstance  was  an  objection  to  the  supposed  legal 
existence  of  such  children  in  the  life-time  of  the  testator,  and  therefore  carried  tbe  sus- 
pense beyond  the  term  allowed  by  law. 

The  sixth  objection  was, — that  several  lines  of*  the  issue,  during  vbose  lives  the 
accumulation  was  directed  to  be  protracted,  were  not  confined  to  issue  bom  in  tbe  life* 
time  of  the  testator.  This  led  to  a  minute  discussion  of  the  propriety  or  necessity  of 
referring  the  words,  <<  as  shall  be  living  at  the  time  of  my  decease,  or  bom  in  due  time 
afterwards,"  which  were  introduced  at  the  end  of  the  clause,  to  all  tbe  persons  before 
enumerated. 

The '  seventh  objection  to  the  trusts  waq, — ^that  tbe  trust  of  suspense  exceeded  Ihe 
bounds  prescribed  for  it  by  law,  from  this  circumstance,  that  instead  of  directing^  as  is 
usual  in  such  cases,  that  until  tbe  purchases  should  be  made,  the  income  of  the  trast 
fund  should  after  the  term  of  accumulation  be  paid  to  the  persons  who  would  have 
been  entitled  to  the  rents  of  the  land,  if  the  purchase  of  them  bad  been  actually  made, 
the  testator  directed  the  accumulation  to  be  carried  on  till  the  actual  completi<Hi  of  tbe 
purchases,  an  event  which  possibly  might  not  happen  till  a  considerable  time  after  tbe 
expiration  of  the  surviving  life. 

The  eighth  objection  to  the  trusts  was, — ^that  th^  beneficial  trusts  constituted  by  .Mr. 
Tbellusson*8  will  to  commence  at  tbe  end  of  the  trust  of  accumulation,  were  so  vaguely 
and  obscurely  worded,  that  they  ought  to  be  rejected  for  their  uncertainty. 

These  were  the  general  grounds  on  which  the  validity  of  the  trusts  of  Mr.  Thellus- 
son's  will  was  disputed :  the  general  purport  of  the  ansivers  given  to  them  is  fully  ex- 
pressed  in  the  Reason,  for  whic(i,  on  the  appeal  to  tbe  House  of  Lords,  the  Respon* 
dents,  tbe  devisees  in  trust,  insisted,  in  their  printed  case,  that  the  decree  of  tbe  Ot>urt 
of  Chancery  should  be  affirmed.  It  is  signed  by  Sir  Arthur  Piggott  Und  Mr.  Ridley, 
in  these  words :  ^  Tbe  vc^lidity  of  the  disposition  made  by  tbe  late  Mr.  Thellusson,  of 
that  part  of  his  real  and  personal  estate  which  is  tbe  subject  of  tbe  present  Appeal, 
depends  solely  on  the  question,  whether  the  period,  during  which  be  directed  the  enjoy- 
ment of  tbe  property  to  be  suspended,  and  the  accumulation  of  the  rents  and  profits  of 
it  tp  be  carnisd  on  and  continued^,  exceeds  the  bounds  allowed  and  established  by  tbe 
laws  of  England  f<v  the  suspension  of  the  beneficial  dominion  of  property,  and  tbe 
complete  and  absolute  power  of  disposing  thereof?  As  the  law  stood  at  tbe  time  of 
Mr.  Tbelhisson's  decease,  it  was  perfectly  settled,  that  the  absolute  vesting  of  property 
might  be  postponed,  and  the  accumulation  of  it  continued,  during  the  lives  of  persons 
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miUed  ta  take  effect,  affords  us  an  inference,  that  future  and  ehifl- 
[  442  ]       ing  uses,  and  other  springing  and  executory  interests  which  are 

not  remainders,  are  to  be  considered  as  subject  to  the  same  Hmits 
[  443  J       and  restrictions  as  executory  devises. 


in  being,  and  thelife  of  the  survivor  of  them,  and  for  21  years  after  the  survivor's  de- 
cease, and  a  further  number  of  months,  equal  to  the  duration  of  pregnancy.  Now  the 
term  of  suspense  and  accumulation,  directed  hy  Mr.  Thellusson,  is  confined  to  the  lives 
of  persons  in  being  at  the  time  of  his  decease,  or  bora  in  due  time  afterwards,  u  e,  em 
ventre  ja  mere  at  his  decease,  and  the  life  of  the  longest  liver  of  them ;  and  thus,  beh^ 
confined  to  lives  in  existence  at  the  death  of  the  testator,  or  to  come  in  existence  within 
the  period  of  gestation  immediately  after  his  death,  without  any  reference  to  any  fiirtfaer 
number  of  years,  it  not  only  does  not  exceed,  but  it  falls  short  of  that  boundary,  to 
which,  according  to  established  rules,  it  might  have  been  lawfully  protracted." 

The  causes  were  heard  in  Lincdn's-Inn  Hall,  in  December  1798,  before  the  Lord 
Chancellor  Louehborough,  assisted  by  Sir  Richard  Pepper  Ardea,  Mr.  Justice  BuUer, 
and  Mr.  Justice  Lawrence.  The  Lord  Chancellor  decreed  the  devises  and  limitations 
to  be  valid,  afid  gave  directions  accordingly.  The  widow  and  children  appealed  to  the 
House  of  Lords,  from  his  Lordship's  decree.  The  appeal  was  heard  on  the  25th  of 
June,  1605,  and  several  other  days.  After  the  argument;  certain  questions  which 
embraoed  the  leading  points  of  the  case,  were  proposed  to  the  Judges,  on  the  motion  of 
Lord  Bldon,  who  had  succeeded  Lord  Loughborough.  The  unanimous  opinion  of  the 
Judges  was  pronounced  by  Lord  Chief  Baron  Macdonald ;  it  was  fiivourahle  to  the 
trusts  of  the  will ;  and  upon  the  motion  of  the  Lord  Chancellor,  the  Decree  was 
affirmed.  See  11  Vee.  112,  and  1  New  Rep.  357.  Mr.  Hargrave-  has  favoured,  the 
public  with  the  Three  Arguments  made  by  him  in  those  causes.  The  introduction  of 
executory  devise,  the  gradual  settlement  of  its  limits,  and  the  principles  of  law  by 
which  it  is  regulated,  axe  discussed  in  them  with  great  learning  and  ability. 

The  case  of  Thellusson  v.  Woodford  gave  rise  to  the  Act. of  the  8Mi 
x)  40  Geo.  and  40th  of  his  present  Majesty,  ch.  08,  (x)  ^*  for  reitraining  all  trusts 
17.  c.  06.  and  directions  in  deeds  or  wills,  whereby  the  profits  or  produce  of  real 
(and  nai  00  or  personal  estates  shall  be  accumulated,  and  the  beneficial  enjoyment 
^  ¥Hhy  4*^.)  thereof  pos^ned  beyond  the  time  therein  limited;**  this  Act  will  be  the 
in  Pideer*      subject  of  a  future  note. 

ing^e  Sia-  An  expression  used  hy  the  Master  of  the  Rolls,  (4  Fra.  Yes.  837») 

Mee  ai  when  he  delivered  his  opinion  in  the  Court  of  Chat^ery,  deserves  par^ 

^fg€. —  ticolar  attention,  as  it  appears  to  intimate  that  he  consid«ned  the  pmod 

Ropal  Ai*  of  21  years,  and  a  few  months  allowed  after  lives  in  beingf  to  be  only 
senf,  26  Jvty  allowable  when  it  was  referred  to  the  life  of  an  infant  or  a  child  in  the 
1800.  womb,  and  to  have  thought  it  not  allowable  when  it  was  not  so  referred. 

Alluding  to  an  expression  which  had  fidlea  from  Mr.  Justiee  Bailer,  he 
aays,  *'  As  to  the  peri^  of  21  years,  with  submission  to  the  learned  Judge  who  pr^ 
ceded  me,  it  has  never  been  considered  as  a  term,  that  may  at  all  events  be  added  to 
each  executory  devise  or  trust.  I  have  only  found  this  dictum,  that  estates  may  be 
unalienable  for  lives  in  being  and  21  years,  merely  becaote-a  lifb  may  be  an  infimt,  or 
ea  ventre  ea  mere.  Therefore  I  am-clearly  of  opinion,  that  expression  cannot.be  held 
to  mean  more  than  children  in  the  womb  at  the  testator's  decease.*' 

Bta  in  the  embeefuent  cam  cf  Beard  v.  WeettM^  5  ToMni.  309,  if  iMit  keld^  thai 
an  executory  devin  waegaod^  thonigk  it  wcu  natto  take  efeet  Oil  the  end  ef  an  ofao- 
hAetermtf^X  yeare  a&r  a  lifeinheingat  the  death  of  the  teatatotfWiihovt  rtftr* 
thee  ta  <ifte  infikney  of  the  person  intended  to  take. 


i: 
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CHAPTER  THE  THIRD. 

OF  EXECUTORY  ESTATES  LIMITED  UPON  A  FAILURE  OF 

HEIRS  OR  ISSUE. 

See  §  714-    I.  (a)WHEREysB  an  executory  devise  is  limited  to  take 
717.  effect,  after  a  dying  without  heirs  or  without  issue, 

•  I 

(a)  L  Wherever  an  executory  devise  is  limited  to  take  efiect,  after  a  dving  without 
heirs  or  without  issue,  subject  to  no  other  restriction,  the  limitation  is  voia. 

The  readeir  will  probably  consider  the  following  extract  from  Mr.  Hargrave's  argu- 
ment in  Wicker  v.  Mitford,  (see  his  valuable  Law  Tracts,  p.  518,)  as  a  useful  intro* 
duction  to  this  part  of  Mr.  Fearne's  essay. 

«*  When  executory  devises  were  first  permitted)  it  was  foreseen  that  entails  made  in 
that  form  could  not  be  barred  by  fines  or  recoveries.  If  they  were  of  real  estate,  the 
executory  devise  could  not  be  barred  by  fine ;  because  the  title  of  the  executory  devisee 
is  not  through,  or  as  privy  to  the  immediate  taker,  but  quite  independent  of  him :  nor 
could  the  executory  devisee  be  afiected  by  a  recovery,  it  being  soon  settled,  that  the 
recompense,  which  in  the  sapposition  of  law  is  the  ground  of  barring  the  issue  in  taQ 
and  those  in  remainder  and  reversion,  doth  not  extend  to  an  executory  devise.  If  they 
wer&  of  personal  estate,  whether  chattels  real  or  personal,  from  the  nature  of  the  pro- 
perty they  oould  not  be  the  sulgect  of  either  fine  or  recovery.  Entails  by  executory 
devise  being  thus  exempt  from  any  leg^l  mode  of  barring  them,  it  became  necessary  to 
prescribe  bounds  and  limits  to  this  new  species  of  settlement,  lest  otherwise  eutails  should 
•obtain  a  longer  duration,  through  the  irr^;ular  and  barely  permitted  medium  of  executory 
devise,  than  the  law  endures  where  the  entail  commences  in  the  regular  way,  by  oiea* 

ting  estates  for  life  and  ests^es  tail  with  remainders  over.  Hence  origi* 
See  ^706.       nated  the  rule,  both  at  law  and  in  equity,  that  the  contingency,  on 

which  executory  devises  depend,  should  be  confined  to  a  stated  period  ; 
and  by  analogy  to  the  case  of  strict  entails,  which  cannot  be  protected  from  fines  and 
recoveries,  fonger  than  the  liie  of  the  tenant  for  life  in  possession,  and  the  attainment 
of  ^1  by  the  first  issue  in  tail,  it  was  at  len^h  settled,  that  the  longest  period  for  vest- 
ing of  an  executory  devise  should  be  any  life  or  lives  in  being  and  21  years  after ;  to 
which  may  be  added,  a  few  months  more  for  the  case  of  a  posthumous  child.  There- 
fore every  contingency,  which  is  not  such,  that  if  it  ever  happens,  it  must  necessarily 

be  within  (be  period  so  described,  is  too  remote  for  an  executory  devise. 
See  §  714-  The  consequence  of  thus  circumscribing  the  limits  of  an  executory 
717.  devise  is,  that  it  is  not  lawful  to  limit  an  executory  devise  on  a  geaend 

and  indefinite  fiiilure  of  issue ;  namely,  a  foilure  of  issue  of  the  person 
named  whenever  it  happens,  be  the  time  of  the  event  ever  so  distant.  It  is  equally  a 
consequence  of  the  rule,  that  if  the  failure  of  sueis  is  restrained. to  the  death  of  any 
person  or  persons  actually  living,  or  to  any  period  not  beyond  a  life  and  lives  in  being 

and.  21  years,  with  a  few  months  beyond,  then  the  contingency  is  gooo. 
See  §  722-  and  the  executoiy  devise  has  its  full  efiect  Perhaps  if  the  doctrine  of 
724.  executory  devises  was  reg  inUgraj  and  was  now  to  be  settled,  it  might 

be  thought  a  sufficient  and  more  just  check  of  them  to  hold  that  iSey 
should  be  good  ap  fkr  as  the  given  period,  whether  the  contingency  was 
too  largely  and  widel]^  expre»ed  or  not.     But  our  ancestors  have  not     Vide  Grif' 
left  us  a  choice ;  it  having  been  lone  a  fixed  rule,  that»  if  the  contingency   JUhs  e.  Vere^ 
is  too  remote,  the  executory  devise  dependent  upon  it  shall  not  be  merely    0  Vei,  I  dO. 
void,  so  far  as  it  exceeds  the  line  preseribedk  but  shall  wholly  fail.^  mnd  Leake  v. 

ReMnsoM,  3  Merit.  868,  880. 
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subject  to  DO  other  restriction,  the  limitation  is  void ;  for   the 
policy  of  our  la^  will  not  suffer  property  to  be  tied  up   and 
rendered  unalienable  in  expectation  of  such  remote  contingen* 
cies. 
[  445  ]  As  where  lands  are  devised  to  A,  and  his  heirs,  and  if  «4.  die 

8  Leon.  111.  wKhout  heir  then  to  J9.,  this  limitation  to  B.  is  absolutely  void. — 
[  446  ]       So  where  A,  devised  to  J,  B,  and  his  heirs  for  ever,  atwl  if  «/.  B, 
8  Atk.  617.  should  die  without  any  heir,  then  he  devised  the  estate  to  C; 
Tilbury  t?.     this  limitation  to  C, was  held  void,  because  too  remote. 
Barbut  Again,  where -v^.h^ving  upon  the  marriage  of  his  son  B.  set- 

Moore  o.       tied  lands  upon  B.  foi:'iire,  remainder  to  the  sons  of  that  marriage 
Parker,  1L(L  successively  in  tail' male,  reversion  to  A,  in  fee.    •/?.  afterwards, 
Raym.  87.    reciting  the  settlement,  devised  to  the  sons  of  B.  &c.  according  to 
4  Mod  816.  the  settlement,  and  if  B,  should  die  without  issue,  he  charged  the 
Skinner,        j^nd  with  4',000/.  and  gave  B,  a  power  of  making  a  jointure  upon 
^^"  •^- "^      any  second  wife,  and  then  devised  to  the  issue  of  A  by  any  other 
V^^i}         wife  in  tail  male,  and  in  case  of  failure  of  issue  male  of  B.  he  de- 
f'lifiA     ^^^4  ^he  lands  to  his  own  grandchildren  by  his  daughter  P,  in 
tnfra,      4.    £^^     After  ^.'s  death,  B.  suffered  a  common  recovery  and  died 
without  any  issue  male.    The  question  was,  whether  those  claim- 
ing under  the  recovery,  or  the  grandchildren  of  the  testator,  had 
the  better  >itle  ? 

Now  it  is  obvious  this-  question  depended  on  two  points: 
first,  whether  B.  took  an  estate  tail  by  the  will?  Secondly,  if  he 
did  not,  then  whether  the  liinitation  over  to  the  grandchildren 
after  failure  of  issue  of  B,  was  good  ?  A^  to  the  first  poiht,  the 
court  agreed  that  it  was  impossible  to  make  it  an  estate  tail  in  S., 
Vide  siipra,  for  nothing  was  given  him  by  the  devise;  and  that  here  being 
p.  72.  two  several  distinct  conveyances,  the  settlethent  and  the  will,  the 

devise  to  the  issue,  &c.  in  the  will  could  not  be  tacked  to  the  estate 
for  life  given  to  B.  by  the  settlement,  and  therefore  he  tiad  only 
the  estate  given  him  by  the  settlement     And  though  it  was  con- 
tended that  hQ  took  an  estate  tail  by  implication,  by  the  words  in 
case  of  failure  of  issue  male  of  j8.,  yet  this  was  denied,  as  no  par- 
ticular estate  was  given  him  by  the  will  as  a  ground  for  implica- 
[  447  ]       tion  to  work  upon;  and  so  he  took  nothing  by  the  will.    As  to 
the  second  point,  that  again  must  have  depended  on  the  validity 
or  this,  vide  of  the  limitation  to  the  issue  male  of  B.  by  any  second  wife ;  for 
infra,  456,    if  that  were  good,  then  the  subsequent  limitation  to  the  grandchiU 
458,  the  Ob-  dren  might  also  be  good,  as  being  to  take  effect,  either  upon  the 
■ervations     death  of  B.  if  he  died  withou^  having  any  issue'male  by  a  second 
QO  the  case   wife,- or  if  he  should  have  any,  then* as  a  remainder  depending 
o£  Goodman  i^^Qp^  the  estate  tail  given  to  such  issue.    Now  this  limitation  to 
A  w^"^    the  issue  male  by  any  second  wife,  we  are  id  observe,  might  be 
d.  Williams,  considered  as  a  devise  of  the  testator's  reversion  expectant  on  the 
failure  of  issue  male  of  j8.  by  the  first  wife;  for  such  issue  male 
took  estates  in  tail  male  under  the  settlement,  and  the  reversion 
expectant  thereon  was  limited  to  the  testator  by  that  settlement ; 
and  subsisting  vested  reversions  or  remainders,  though  they  wait 
for  a  future  possession,  are  present  fixed  interests,  add  capable  of 
being  disposed  of  and  devised  as  such. 
But  here  the  devise  of  this  reversion  to  the  issue  male  of  B. 
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by  another  wife,  could  not  be  a  present  disposition,  because  it 

was  to  persons  not  yet  in  esse.    And  Holt,  Ch.  J.  seemed  to 

question  whether  this  immediate  devise  was  good  to  such  isSue 

not  being  in  esse.    He  said,  a  devise  to  an  infant  in  ventre  sa  Vide  infira, 

mere  is  good  as  a  future  devise,  but  not  if  it  be  devised  in  456*7-8. 

prmsenil;  and  that  here,  if  this  was  a  void  devise,  the  devise 

over  to  the  grandchildren  must  be  void  also ;  for  it  could  not  be 

good  as  a  contingent  remainder,  because  there  was  no  particular 

estate  to  support  it.     And  that  as  an  executory  devise  it  must  be 

void,  because  it  was  to  take  effect  upon  th&  death  of  B.  without 

issue  male.     However,  I  do  not  find  any  decisive  opinion  de-  Vide  infrar 

Uvered  respecting  the  validity  of  this  limitation  to  the  issue  male  456-7-8. 

of  B.  by  a  second  wife.     For  in  Lord  Raymond  and  in  Skinner 

the  case  adjournaiury  and  in  Mod.  it  is  said,  judgment  was  given, 

that  it  was  not  an  estate  tail ;  so  that  no  resolution  at  all  appears 

upon  the  second  point. 
See  §379,        So  where  ^.  having  the  reversion  in  fee  of  lands, 
380.  (which  upon  the  marriage  of  his  son  B.  he  had  settled 

on  himself  for  life,  remainder  to  B.  for  99  years,  if  he  Gas,  Temp, 
stiould  so  long  live,  remainder  to  trustees  and  their  heirs  during  Talb.  262. 
the  life  of  JS.  remainder  to  the  first  and  other  sons  of  B.  succes-       [  448  ] 
sively  in  tail  male,  remainder  to  the  heirs  male  of  the  body  of  B,  Lady  Lanes- 
reversion  to  •/?.  in  fee,)  devised  all  the  lands  mentioned  or  coa-  borough  o. 
tained  in  that  settlement,  on  failure  of  issue  of  the  body  of  jB.,  Fox. 
and  for  want  of  heirs  maje  of  his  own  body,  to  his  daughter  F, 
and  the  heirs  of  her  body ;  and  it  was  adjudged  by  the^  House  of 
Lords,  that  this  will  did  not  give  an  estate  tail  by  implication  to 
i?.,  and  therefore  the  devise  to  F.  was  executory  and  void^  as 
being  on  too  remote  a  contingency. 

For  we  are  to  observe  in  this  case,  that  the  limitation  to  the 
daughter  was  future,  to  arise,  after  the  failure  of  issue  of  the  body 
of  B.  and  of  heirs  male  of  the  body  of  ^.     Now,  there  was  no 
subsisting  estate  extending  to  the  issue  of  the  body  of  B.  (gener-  Vide  Walter 
ally,)  the  settlement  being  confined  to  the  first  and  other  sons  and  e.  Drew, 
their  issue  male ;  nor  inaeed  was  there  any  estate  tail  in  «/?.  him-  infra,  477. 
self,  to  extend  to  the  heirs  male  of  his  own  body,  therefore  the 
estate  devised  by  Ji.  could  not  be  considered  as  the  devise  of  a 
reversion  depending  or  expectant  on  such  preceding  estates. 

And  though  it  should  be  granted,  that  as  ^.  had  but  one  son, 
and  there  was  a  limitation  by  the  settlement  to  the  first  and  other 
sons  of  such  son  in  tail  male,  the  devise  for  want  of  heirs  male 
of  his  (t/f.'s)  own  body,  might  have  been  construed  as  a  devise 
of  the  reversion  expectant  on  the  failure  of  sons  of  his  said  son 
and  heirs  male  of  their  bodies ;  yet  as  there  was  no  pre-existing 
estate  extending  to  issue  female  of  the  body  of  J?.,  it  was  impos- 
sible to  consider  the  devise  on  failure  of  issue  (generally)  of  the 
body  of  B.  as  the  devise  of  a  reversion  expectant  on  failure  of 
such  issue;  there  being  no  preceding  estate  extending  to  that 
period ;  consequently,  unless  such  a  preceding  estate  was  raised 
by  implication,  which  we  see  was  not  admitted,  the  devise  to  F. 
was  not  the  devise  of  a  reversion,  but  was  an  executory  limi- 
tation unsupported  by  any  preceding  estate;  and  being  not  to 

40 
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I 

.    take  effect  till  after  a  g^tpeml  failure  of  issue,  was  therefore  too 

remote. 
Btit  if  in  this  case  B.  had  by  the  settlement  been    See  §  37& 

tenant  in  tail  general,  the  remainder  to  ^.  in  tail  male,  . 
[  449  ]       with  reversion  to  him  in  fee,  then  I  apprehend  the  above  devise 

to  his  daughter  F.  would  have  been  a  good  immediate  devise  of, 
Yid.lSaund.  or  rather  out  of,  his  own  reversion  in  fee. — For  a  grant  of  the 
145-9.  reversion  when  it  shall  happen  after  the  death  of  tenant  for  life. 

Wade  V.       it  seems,  is  construed  a  good  grant  of  the  present  reversion,  not- 
Bache^  withstanding  the  words  seem  to  be  otherwise,  and  sound  futurely. 

3  Mod.  Eotr.  go  in  a  case  above  cited,  (x)  where  •tf.^made  a  feoff- 
"234,  and       ^^^^  ^^  jj^^  ^3^  ^f  himself  for  life,  and  after  the    See §375- 
c^  there    ^^^^^  ^f  ^  ^^^  j^  j^jg  ^j^^^  ^^  ^y^^  ^^  ^f  ^^  ^^  ,     ^^j 

10  Ren  107  ^^  Appearing  that  M.  by  a  former  deed  had  an  estate 

3  Cro  323  '  ^^^  ^^^®>  Hale,  Ch.  J.  held  that  the  mentioning  the  death  of  M. 

}x)  Vide  su-  ^^^  ^^^Y  expressing  when  B.  should  be  entitled  to  the  possses- 

pra,  p.  302.  sio^- 

3.  Weale  and  Lower. 

1  Salk.  232.     And  the  court  agreed  in  the  case  of  Badger  v.    See  §585- 
1  Ld.  Raym.  Loyd,  that  if  a  man  seiised  in  fee  devise  his  lands  to    .589. 
528.  in  the    ^  if  J,  S,  a  stranger  di6  withotit  issue,  that  this  is 
ea«e  of         iiQ  executory  devise;  because  there  is  no  particular  estate  to  sup- 
Badger  V.     pQjt  it-  a.nd  therefore  it  is  void  as  being  too  remote; 
Loyd.    AIul^^(  ^y^^^  if  ^  j^an  seised  of  the  j:e version  after  an    See  §378. 
rfo  ^  estate  tail,  devise  the  lands  to  another  after  failure  of 

^*  •  issue  of  tenant  in  tail,  it  is  an  immediate  devise  of  the  reversion 

expectant  on  the  estate  tail,  and  therefore  good. — So  in  the  pre- 
ceding case  of  Lanesborough  v.  Fox,  as  there  was  no  estate  tail 
in  B.  or  in  wf.,  the  devise  of  lands  upon  failure  of  issue  of  the 
one,  and  of  heirs  male  of  the  body  of  the  other,  was  a  devise  of 
a  future  interest  not  dependent  on  any  preceding  estate;  whereas 
.  if  S.  had  be^n' tenant  in  tail,  with  remainder  to  ^.  in  tail  male, 
then  would  such  a  devise  have  been  no  more  than  the  devise  of 
a  present  interest,  expectant  on  those  estates  tail,  capable  of  being 
barred,  and  therefore  good. 
7%«  points        We  have  seen  that  in  the  case  of  Lanesborough  v.    g^  ^  -«  ^ 
discussed  in  Fox,  the  words  on  failure  of  issue  of  the  body  of  B.     cqq 
the  text  are    were  not  held  suflScient  to  raise  him  an  estate  tail  in 
ifi  some  rfc-    remainder  by  implication,  he  taking  no  express  or  particular 
gree  con-      estate  at  all  by  the  will;  which  resolution  perfectly  agreed  with 
nected  unlh    ^y^^  doctrine  in  the  above  cited  case  of  Moor  v.  Parker.     And  it 
the  tmpltca'  j^^g  j^^^  appear  by  the  report,  that  any  idea  at  all  was  enter- 
remmnders'  ^^^^^  ^^  ^^®  ^^®  ^^  Lanesborough  v.  Fox,  that  these  words  on 
on  which   '  fi^il""*®  ^^  issue  of  the  body  of  B.  could,  by  implication,  raise 
r  450  1       estates  tail  in  remainder  to  the  issue  of  the  body  of  B.  as  pur- 
subject  see    chasers,  so  as  to  support  the  subsequent  limitation  to  F. ;  and 
Oreen  v.       indeed  such  a  construction  was  denied  by  the  opinion  of  the 
Stephens^      Judges,  when  they  said,  *^  That  F.  took  no  estate  whatsoever,  biit 
and  the  aU"   that  the  devise  to  her  was  absolutely  void  in  its  creation,  as  being 
thorilies       on  too  remote  a  contingency ;"  for  had  such  an  implication  been 
there  re-       admitted,  it  might  liave  given  effect  to  the  devise  to  F.    How* 
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eyer,  in  a  later  case  in  Chancery,  we  find  that  an  implication  off  erred  to  at 
a  nature  not  rerj  different  from  this,  was  contended  for,  and  en-  ihe  end, 
deavoured  to  be  supported ;  and  was  even  expressly  admitted  by  ^'^  ^^''  ^^^' 
the  Judges  of  the  King's  Bench,  in  their  certificate  upon  a  case  ^^^   ^^'^^^ 
stated  for  their  opinion  5  though  the  Lord  Chancellor  did  not  seem  "ooy w.Gnf- 
to  approve  of  or  adopt  it:  but  appeared  to  found  his  decision  on-^!?l     ^ff* 
auoffer  ground.  (*)  '  Z.-^Z: 

4  T.  /?.  710.  ftaison  v.  Foxon,2£a8t,  86.  Doe  d.  Burden  v.  Burvile,  cited  i6id. 
47.  and  Roe  d:  Wren  v.  Clayton,  6  East,  028/  In  a  deed^  cross  remainders  may  be 
raised  by  general-words.  Doe  d.  Watts,  v.  fVainewri^ht,  6  T.  R.  427,  though  not  by 
imotication.  Doe  d.  Cock  v.  Cooper,  I  East,  229.  Doe  d.  Worshy,  ibid,  416.  In  a 
%ml,  cross  remainder^  may  be  implied  among  more  than  two  whete  there  are  tenants 
in  common,  and  thcintinlion  is,  thai  the  whole  estate  should  go  over  together.  Doe 
d,  Gofgesv,  Webb,  1  Taunt,  234.  ,ds  to  the  implication  necessary  in  a  will  for 
disinheriting  the  testators  heir  at  laWr  vide  Trent  v.  Mannings  7  East,  07.  Right 
d,  Oompton.v.  Compfon,  0  East^  267.  Goodrigkt  d.  Hoskins  v,  hoskins^ibid.  306. 
Denn  d.  Moor  v.  Melhr,  5  T.  R,  558.  Doe  d.  Jackson  v.  Ramsbottom,  3  M.  4*  S. 
516.  Et  vide  I  Bos.  fy  P-  30.  558.  2^Bos:^  P,  247.  6  T,  R.  175.-  8  T.  R,  503. 
Jls  to  intentions  not  clearly  expressed  in.  a  tvill,  but  considered  as  manifestly  and  with 
certaintyto  be  impHed,'vide  Driver  d.  Frank  v,  Frank,  3  Maule  and  fy  Selwyn,  25. 
Roe  d.  Walker  v.  Walker,  3  Bos,  dp  P,  375,  and  Sir  James^  MansMiTs  remarks  in 
Trent  v.  Banning,  I  New  Rea.  118.  S,  C,  7  East,  07.  Doe  d.  fp'right  v.  Child,  1 
New  Rep,  835.  Etvide  Lord  Eldon^s  observations  in  Bootle  v.  Blundetl^  i  Meriv. 
d09,  Of  to  the  terms,  manifest  intention  arul  necessary  inwlieation.  See  further^  on 
the  subject  of  impHcationf^  Tenny  d.  Agar  v,  Agar,  12  East,  258.  Beard  v,  West^ 
eott,  5  Tjaunt.  893.  404.  Goodright  d,  Ooodridge  v,  Goodridge,  Willis,  869,  and 
the  other  eases^  cited  in  argument  only  in  Rettison  v,  Bickards,!  Taunt,  116.  Vide 
9upra^  446-7-8-9,  4-  450;  gnd  vide  Doe  d.  Cole  v.  Goldsmith,  7  Taunt.  209,  noticed 
in  margin^  suprOf  208. 
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See  §  560.  (h)  Between  the  case  of  Lanesborough  and  Fox,  first  cited  by  Mr. 
Feame,  and  the  case  of  Jones  v,  Morgan,  to  which  he  next  proceeds,  two 
cases  had  been  determined,  in  which  the  doctrine  discussed  by  him  in  the  text  was 
much  considered.  The  first  is  French  and  Netterville  «.  Caddeil  (Bro.  Ca.  in  Pari. 
6  vol.  58,)  where  a  testator,  <*  upon  default  of  issue  male  and  female  of  his  own  body,'* 
devised  the  estate  to  trustees  for  the  payment  of  his  debts  and  legacies ;  and  afler  the 
paymedt  of  them,  devised  to  his  brother  for  his  life,  with  remainders  over.  Under  the 
particular  circumstances  of  the  case,  the  court  seems  to  have  thought,  that  the  testator 
had  in  view  a  failure  of  issue  living  at  his  decease, /and  decreed  accordingly.  The 
other  case  is  Wellington  v,  Wellington,  4  Burr.  2165 :  1  Sir  W.  Black.  645,  in  which, 
**  in  default  of  issue  of  his  own  body,*'  the  testator  devised  to  trustees  and  their  heirs, 
in  trust,  out  of  the  rents,  issues,  and  profits,  to  pay  his  sister  an  annuity  until  his  debts 
andlegacies  should  be  paid ;  and  afler.  the  payment  of  his  debts  and  legacies,  to  uses 
in  strict  settlement.  The  cause  coming  on  for  hearing  before  the  Chancellor,  his  lord- 
ship sent  a  case  for  the  opinion  of  the  Judges  of  the  court  of  King's  Bench,  upon  a 
question,  ^'  Whether  the  trustees  in  the  will  took  any,  and  what  estate  under  the  will?" 
The  court  certified  ''  that  they  were  of  opinion,  that  the  trustee  took  a  fee,  determina- 
ble when  the  purpose  of  paying  the  testator's  debts  and  funeral  expenses,  out  of  the 
rents,  issues,  and  profits  of  the  devised  premises,  in  aid  of  the  personal  estate,  should 
be  performed,  and  the  Chancellor  decreed  in  favour  of  the  devise."  To  these  cases 
may  be  added  Lord  Northington's  decree  in  the  case  of  Lytton  v,  Lytton,  stated  in  the 
following  note. 
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Id  Chancery,      The  case  I  am  now  alluding  to,  t^as  that  of  Jones    See  §382. 

1778.  V.  Morgan,  where  •^.  upon  his  intermarriage  with  B. 
Jones  «.  bad  settled  certain  lands,  &c.  in  the  counties  of  M.  and  O.  upon 
Morgan.  himself  for  life,  remainder  to  trustees  to  support  contingent  re- 
Vide  App.  mainders,  remainder  (subject  to  a  jointure  rent  charge  to  his  wife) 
No,  in.  ^Q  his  first  and  other  sons  by  the  said  B,  successively  in  tail  male, 
reversion  to  himself  in  fee,  (subject  to  the  several  trust  terms 
usually  limited  in  settlements  for  securing  pin-money  and  raising 
portions  for  younger  children  and  daughters.  Afterwards  .tf. 
having  two  sons  of  that  marriage,  fF.  and  JE.,  made  his  will,  and 
after  giving  certain  specific  things  to  his  said  wife  and  two  sons, 
and  making  a  disposition  of  certain  other  lands  in  the  said  coun- 
ties which  he  had  purchased  since  his  marriage,  proceeds  in  the 
words  following,  viz.  <<  And  forasmuch  as  it  is  my  will,  intent, 
and  meaning,  that  in  case  my  said  two  sons  now  living,  or  any 
other  son  or  sons  of  mine  lawfully  begotten  hereafter  to  be  bom, 
should  die  without  issu€  male  oT  their  bodies,  or  of  ilxe  body  of 
some  or  one  of  them  lawfully  to  be  begotten,  after  their  respective 
decease  without  issue  male  as  aforesaid,  that  then  all  and  lingu- 
lar my  messuages,  lands,  &c.  in  the  several  counties  of  M.  and 
G.  not  hereinbefore  devised,  shall  be  devised  and  settled  to  and 
for  the  several  uses,  &c.  hereinafter  mentioned,  &c.  It  is  there- 
fore my  will,  intent,  and  meaning,  that  in  case  my  said  sons  ff. 
and  E.  or  any  other  son  or  sons  of  mine  hereafter  to  be  born  as 
aforesaid,  shall  happen  to  die  respectively  without  any  issue  male 
of  their  bodies,  or  of  the  body  of  some  or  one  of  them  as  afore- 
said, and  in  such  case  if  it  shall  so  happen,  then  I  give  and  devise 
the  remainder  of  all  and  singular  my  messuages,  lands,  &c.  in  the 
[  452  ]  several  counties  of  M.  aad  O.  and  not  herein  and  hereby  before 
devised,  aiKl  the  reversion  and  reversions,  remainder  and  remain- 
ders of  the  same  premises,  to  my  (said)  brother  T,  for  and  during 
the  term  of  his  natural  life,  without  impeachment  6f  waste,  but 
siibject  nevertheless  to  the  several  provisoes  and  payments  men- 
tioned and  contained  it)  my  said  marriage  settlement,"  &c. 

And  then  the  testator  limits  the  same  lands  to  trustees  during 
the  life  of  T.  to  preserve  contingent  remainders,  remainder  to  T. 
M.  son  of  T.  during  his  life,  remainder  to  trustees  to  support  con- 
tingent remainders,  remainder  to  the  first  and  other  sons  of  7!  AT. 
With  divers  remainders  over;  and  he  appointed  his  wife  one  of 
five  guardians  of  such  of  his  (the  testator's)  children  as  should  be 
under  age  at  the  time  of  his  death,  and  also^one  of  the  executors 
of  his  will..  .        ^ 

The  testator  died,  leaving  his  said  wife  B,  and  his  said  two 
sons  and  two  daughters  by  her.  And  one  of  the  questions  upon 
this  will  was.  Whether  the  said  residuary  devise  over  to  T.  and 
his  son,  &c.  was  not  void,  as  being  a  future  limitation,  not  to  take 
effect  till  after  the  failure  of  issue  of  persons  who  took  no  preced- 
ing estate,  namely,  of  all  other  sons  of  ^,  by  any  future  wife :  for 
• .  this  limitation  to  T,  &c.  was  not  expressed  to  take  effect  upon 
failure  of  issue  male  of  the  testator^s  sons  by  his  then  wife ;  in 
which  case  it  wpuld  have  been  good,  as  an  immediate  devise  of 
the  reversion  expectant  on  the  estates  in  tail  male  limited  to  sudi 
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sons  by  the  settlement ;  but  the  words  were  general  and  compre- 
hensive, extending,  in  point  of  expression,  as  well  to  the  futare 
sons  of  the  testator  by  aay  after-taken.wife  as  by  his  then  wife$ 
and  if  so,  this  limitation  could  not  be  a  dev4se  of  the  reversion 
immediately  expectant  on  the  estates  subsisting  or  created  by  the 
settlement,  but  was  a  future  devise  without  any  preceding  e9tate 
to  support  it ;  and  then,  as  it  could  not  take  effect  as  a  remainder, 
it  could  be  considered  only  as  an  executory  devise ;  in  which 
light  it  must  be  void,  for  it  was  too  remote,  as  being  limited  to 
vest  on  a  general  failure  of  issue. 

In  support -of  the  devise,  it  was  contended,  that  the  testator  had 
not  a  future  marriage  in  view,  or  any  children  not  provided  for 
by  his  settlement ;  that  this  appeared  from  his  giving  some  speci-  [  453  ] 
fie  legacies  to  his  wife,  naming  her  one  of  his  executors  and  one 
of  the  guardians  of  his  children.  Therefore  the  words  or  any 
other  son  or  sons,  &c.  were  to  be  uhderstood  as  confined  to  sons 
by  his  then  wife ;  and  under  that  construction,  the  limitation  in  - 
question  would  be  good  as  an  immediate  devise  of  the  reversion, 
subject  to  the  estates  created  by  the  settlement.  Or  that  if  those 
words  did  extend  to  children  by  a  future  marriage,  still  the  limi* 
tat  ion  in  question  might  be  supported  by  raising  implied  estates 
tail  to  such  children. 

Upon  a  case  stated  fot  the  Judges  of  the  King's  Bench  upon 
this  devise,  they  certified,  "  That  they  were  of  opinion,  that  the 
event  of  a  second  marriage  was  not  in  the  testator's  contempla- 
tion ;  but  supposing  that  from  the  generality  of  the  description, 
the  words  any  after-bom  son,  should  be  extended  to  the  son  of 
any  future  marriage,  they  were  of  opinion,  that  from  the  manifest 
intent  of  the  testator  expressly  declared  in  his  will,  such  son  must 
take  an  estate  tail ;  consequently  they  were  of  opinion,  that  either 
way  a  remainder  after  estates  tail  was  devised  to  7!,  who  by 
virtue  of  the  said  limitation,  upon  failure  of  the  sons  of  the  testa- 
tor without  issue  male,  was  entitled  to  all  the  lands  in  the  coun- 
ties of  M,  and  G.  devised  by  the  residuary  clause  in  the  said  will 
for  life,  with  ^remainder  according  to  the  limitations  in  the  said 
will." 

The  Lord  Chancellor  decreed  accordingly.  He  concurred 
entirely  with  the  opinion  certified  by  the  Judges,  in  regard  to  the 
event  of  a  future  marriage  not  being  in  the  testator's  contempla- 
tion, and  consequently  that  the  words  or  any  other  son  or  sons 
were  to  be  restrained  to  sons  of  the  first  marriage.  But  as  to  the 
raising  an  estate  tail  to  any  sons  of  a  future  marriage  by  implica- 
tion, he  expressed  himself  inclined  to  the  opinion,  that  he  was  ' 
bound  by  the  decision  of  the  House  of  Lords  in  the  case  of  Lanes- 
borough'v.  Fox,  as  a  direct  authority  against  the  admitting  such 
implication. 

Upon  an  appeal  to  the  House  of  Lords  from  this  decree,  it  was 
aflSrmed  agreeable  to  the  unanimous  opinion  of  the  Judges; 
founded  (as  appeared  by  what  was  expressed  by  the  Chief  Justice  [  454  ] 
of  C.  P.  in  delivering  their  opinion)  upon  the  very  same  ground 
to  which  the  Lord  Chancellor  seemed  to  think  himself  confined, 
viz.  upon  the  presumption  that  the  event  of  a  future,  marriage 
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was  not  in  the  testator'?  contemplation ;  and  that  therefore  the 
wordSy  or  of  any  other  son  or  sonsy&c  must  be  understood  of 
sons  of  the  testator  by  his  Chen  wife.(c) 

'  ■  I  '  ■ ■      '       ■    ■     ■ 

(r)  A  full  report  of  the  case  of  Jones  «.  Morgan  is  contained  in  Brown's  ParUaroen- 
tary  Cases»  7  toI.  130.  The  reasons  in  support  of  the  original  appeal  were  written  by 
Mr.  Fearne.  A  full  statement  of  the  case  and  the  proceedings  upon  it.  Lord  Mans* 
field^iB  argument  in  delivering  the  opinion  of  the  Judges  of  the  court  of  King's  Bench, 
on  the  question  referrsd  to  them  by  the  courtof  Chancery,  and  the  reasons  in  the  printed 
caSes  in  the  House  of  Lords,  are  inserted  in  the  Appendix,  No.  ill. 

Since  the  case  of  Jones  v.  Morgan,  the  efiect  of  a  similar  devise  has  •  See  §  382. 
been  fuUy  discussed  in  the  case  of  Lytton  v.  Lytton,  4  Bro.  Cha.  Ca. 
441.  In  that  case,  John  Robinson  Lytton,  on  his  marriagie  with  Leonora' Brereton, 
agreed  by  deeds  and  recoveries  to  settle  certain  es'.ates  to  the  use  of  himself  for  his  life ; 
and  afler  his  decease,  to  the  use  and  intent  that  Leonoira,  if  she  survived  him,  should 
receive  for  her  life,  the  jointure  rent  charge  therein  mentioned ;  and  so  charged,  to  the 
use  of  trustees  for  a  term  of  300  years,  for  raising  portions  for  the  daughters  and 
younger  eions  of  the  marriage ;  and  afler  the  expiration  of  the  term,  to  the  use  of  the 
first  and  other  soils  of  the  marriage,  severally  and  successively  according  to  their 
respective  seniorities  in  tail  male :  John  Robinson  L3rtton  suffered  recoveries  of  the 
estates,  and  directed  them  to  operate  to  such  uses  as  he  should  appoint  by  deed  or  will, 
and  in  default  of  appointment,  to  the  use  of  himself  in  fee.-  He  executed  no  settlement 
io  pursuance  of  the  articles,  apd  mortgaged  a  part  of  the  estates.  There  was  issue  of 
the  marriaee  only  one  daughter,  and  she  died  under  age  and  without  issue.  He  after- 
wardis  macfe  his  will,  and  devised  by  it,  an  annuity  to  his  wife,  in  satisfaction  of  her 
provision  under  the  articles,  and  charged  his  estates,  except  a  particular  part  of  them, 
with  the  annuity,  and  with  his  debts,  funeral  expenses,  and  legadea,  and  then  devised 
them,  **  on  failure  of  issue  male  of  his  body, '  to  trustees  and  their  heirs;  in  trust, 
by  mortgage  or  sale  of  the  estates,  except  a  particular  part,  to  raise  money  for  the 
pa3nnent  of  his  debts  and  legacies,  in  aid  of  his  personal  estate ;  and  to  settle  such  of 
them  as  should  remain  unsold,  to  the  use  of  fiichard  Warbiirton  Lytton,  the  son  of  his 
sister  Barbara  Warburton,  for  his  life  {  and  afler  his  decease,  to  the.  use  of  his  sons 
successively  in  tail,  and  for  default  of  such  issue,  to  his  first  and  other  daughters  in  tail, 
and  for  default  of  such  issue,  to  his  own  rijght  heirs,  with  a  proviso,  directing  the  per- 
sons in  possession  to  take  the  name  and  use  the  arms  of  Lytton.  He  afterwards  died, 
leaving  Richard  Warburton  (who  afterwards  took  the  name  of  L3rtton)  his  heirat  law* 
A  bill  was  filed  for  e9tablishing  his  will,  and  directing  the  trusts  of  it  to  be  carried  into 
execution.  The  cause  came  on  to  be  heard  before  Lord  Northington  on  -the  26th  of 
June  1764.  ilis  Lordship  decreed  that  the  devise  to  Richard  Warburton  Lytton,  after 
a  general  failure  of  issue  male,  was  yoid,  the  contingency  being  too  remote ;  and  that 
Richard  Warlnirton  Lytton  would  therefore  take  the  premises,  subject  to  the  charges 
thereon,  as  heir  at  law  of  the  testator.  Richard  Warburton  Lytton  attained  the  age 
of  21  years  in  1766.  In  1768  he  married,  and  covenanted  to  settle  the  estates  in 
question,  subject  to  the  life  interest  of  Mrs.  Leonora  Lytton  in  .part  of  them,  to  the  use 
of  himself  for  life ;  and  afler  his  decease,  and  charged  as  to  part  with  a  jointure  rent 
charge  to  his  intended  wife,  to  the  use  of  the  sons  of  the  marriage  successively  in  tail 
male ;  and  for  default  of  such  issue,  to  his  own  right  heirs.  '  There  was  issue  of  the 
■marriage  a  daughter,  and  she  filed  her  bill,  praying  that  the  devise  by  John  Robinson 
Lytton  to  his  trustees  might  be  declared  to  be  good.  The  cause  came  on  before  Lord 
Thurlow  on  the  24th  of  January,  1792.  The  principal  Question  was  fully  argued,  but 
his  Lordship  considered  himself  bound  by  Loiti  Northington's  decree,  and  therefore 
.declined  giving  any  opinion  upon  it,  but,  by  consent,  directed  that  the  plaintiff  should 
be  at  liberty  to  amend  her  bill,  so  as  to  make  it  in  eflect  a  bill  of  review,  with  liberty 
for  the  defendants  to  plead  or  answer  as  they  might  be  advised.  In  November,  1799^ 
the  cause  cane  on  for  hearing  before  Lord  Loughborough.    His  Lordship  allowed  the 
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Again^  where  tenant  for  life,  refnainder  to  his  wife  for  life, 
remainder  to  his  own  right  heirs,  devised  in  manner  following : 
**  Iiego,  My  lands  at.  fF,  my  wife  is  to  enjoy  for  her  life ;  after  her       [  456  ] 
decease,  of  right  it  goeth  to  my  daughter  E.  for  ever,  provided  Rigjit  or 
she  hath  heirs;  if  my  said  daughter^,  shoald  die  before  her  Wright  v. 
mother,  or  without,  heirs,  and  my  said  wife  should  marry  again  Hammoad. 
and  have  an  heir  male,!  bequeath  him  all  my  right  to  that  estate;  1  Stra.  427. 
not  thinking  I  can  sufficiently  reward  her  love :  if  my  said  wife  ^  ^1*  ^^^* 
marrietb  again  and  fails  of  heir  male,  after  her  decease,  and  my  ^.  >P*:  ^^' 
daughter's,,  she  failing  of  heirs,  I  bequeath  50/.  per  annum  of  that    ^^|q 
estate  to  my  brother  J.  fend  his  heirs  for  ever ;"  the  testator  died»  Pj  ^^ 
the  wife  married  again,  and  had  issue  male :  afterwards  the  ^  * 
daughter  died  without  issue.     Upon  a  question^  whether  the  heir 
at  law  of  the  devisor,  or  the  heir  male  of  the  wife  was  entitled  to 
the  estate?  the  court  held  the  former  part  of  the  will  to  be  no  de- 
vise, but  only  a  declaration  bow  the  estates  were  settled ;  and 
therefore,  there  being  no  particular  estate  to  support  the  limita- 
tion to  the  heirs  male  of  the  wife,  it  could  not  enure  as  a  contin- 
gent remainder ;  if  it  were  an  executory  devise,  it  must  either  be 
to  take  effect  on  the  daughter's  dying  before  her  mother,  and 

without  heirs  (by  taking  the  word  or  for  andj  and  so 
See  §683.    construing  it  copulatively,)  in  which  case  the  condi-  Vide  iafia, 

tion  had  not  happened,  because  the  daughter  survived  473. 
the  mother;  or  else  it  was  to  take  effect  in  either  of  the  events  of  Read  «. 
the  daughter's  dying  before  the  mother,  or  her  dying  withoqt  Snell. 
heirs:  now  one  of  these  events  had  failed,  because  the  daughter 
survived  the  mother,  and  the  limitation  upon  the  other,  viz.  of  the 

daughter'^  dying  without  heirs,  was  too  remote. 
See  §  So  where  jS.  upon  the  marriage  of  h^r  niece  B. 

719a.  covenanted  to  settle  lands  (at  or  after  such  time  as  C.  2  Burr.  873. 

the  husband  of  her  niece  should  settle  his  estate  to  the  Goodman  v. 
same  uses)  to  the  use  of  herself  for  life,  remainder  to  trustees  for   ^  [  f  ^7  ] 
200  years,  remainder  to  C.  for  life,  remainder  to  trustees  to  pre-  Goodright, 
serve  contingent  uses,  remainder  to  B.  for  life,  remainder  to  the  d.  Willwns, 
first  and  other  sons  of  C.  upon  the  body  of  B.  in  tail  successively,  ^'  f?-?^^ 
remainder  to  the  first  and  other  daughters  of  C.  upon  the  body  of  ^  ^7^^: 
B.  in  tail  successively,  remainder  to  the  right  heirs  of  •*.;  after-  t*  ^^^^^ 
wards,  and  before  any  settlement  was  made,  •/?.  by  her  will  re-*^^' 
citing  the  articles,  and  that  she  had  agreed  to  settle  the  lands  in 
manner  aforesaid,  devised  the  said  lands,*  &c.  and  the  absolute 
inheritance  thereof,  to  the  use  and  behoof  of  the  heirs  of  the  body 
of  the  said  B.  by  any  other  husband  to  be  begotten,  and  for  want 
of  such  issue,  to  the  use  of  her  nephew  L.  and  the  heirs  of  his 
body,  with  several  remainders  over ;  remainder  to  her  own  right 
heirs,    td.  died  seised ;  C.  and  B.  his  wife  entered  and  suffered  a    . 
conunon  recovery,  in  which  they  were  vouched ;  the  uses  of  the 

bill,  and  held,  on  the  principal  point,  that,  from  the  situation  of  the  testator  and  his 
family,  at  the  time  he  made  his  will,  and  from  the  general- tenor  of  his  will,  it  was  evi* 
dent  that  he  had  not  future  issue  in  <3ontemplation,  and  an  indefinite  fiulure  of  that 
issue,  but  meant  to  give  an  immediate  estate  in  possession  at  his  decease ;  and  en  that 
ground,  decreed  in  favour  of  the  devise. 
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recovery  were  to  C.  for  life,  remainder  to  B.  for  life,  remainder 
to  trustees  to  support  contingent  remainders,  remainder  to  first 
and  other  sons  of  C  and  B»  successively  in  tail  male,  remainder 
to  the  daughters  in  like  manner,  remainder  to  the  uses  to  be 
jointly  appointed  by  C  and  his  wife,  remainder  to  the  right  heirs 
of  B.  B,  died  without  issue,  afterwards  C.  died;  and  the  ques- 
tion was  betwixt  the  heir  at  law  of  B.  and  the  daughter  of  Z. 

The  points  upon  which  this  question  depended,  were,  Ist,  Whe- 
ther the  will  was  to  be  taken  as  an  execution  of  the  articles  ? 
2dly,  If  not,  whether  the  estate  to  the  heirs  of  the  body  of  B.  by 
another  husband,  should  be  tacked  to  the  estate  given  her  by  the 
articles?  Sdly,  Whether  the  devise  to  the  heirs  of  the  body  of  B. 
by  any  other  husband  was  not  absolutely  void,  being  a  devise  in 
verbiS'dt  prsBsenti  to  a  person  not  in  esse;  and  if  so,  whether  L, 
did  not  take  immediately,  as  much  as  if  there  had  been  no  preced- 
ingdevise-;  or  at  least,  whether  the  preceding  devise  to  the  heirs 
of  the  body  of  B.  by  any  other  husband,  ought  not  to  be  laid  out 
of  the  case,  having  become  void  in  event,  since  the  event  of  her 
having  issue  by  any  other  husband  never  happened  ? 

After  this  case  had  been  very  fully  argued,  the  court  resolved, 
,  that  if  the  will  should  be  taken  as  an  execution  of  the  articles, 
[  458'  1  ^^^  ^  ^^  actual  devise  of  the  particular  estates,  according  to  the 
limitations  contained  in  the  articles,  then  the  subsequent  limita- 
tion to  the  heirs  of  the  body  of  B.  1)y  a  second  husband,  would 
vest  in  her  as  an  estate  tail,  (in  remainder,)  and  consequently  the 
recovery  suffered  by  her  and  her  husband  had  barred  the  subse- 
quent limitation  to  L,  But  that  it  was  unnecessary  to  enter  into 
the  question,  whether  the  articles  and  the  will  could  be  tacked 
together ;  because  if  a  devise  of  the'  particular  estates  expressed 
in  the  articles,  cotild  not  be  implied  by  construction,  and  suppos- 
ing the  devise  to  the  heirs  of  the  body  of  B.  by  a  second  husband 
to  be  void,  the  limitation  to  L.  and  the  heirs  of  his  body  could 
not  be  a  contingent  remainder  (for  want  of  a  preceding  estate). 
And  it  was  too  remote  as  an  executory  devise;  being  not  to  take 
place  till  after  an  indefinite  failure  of  issue  of  the  body  of  B.\  and 
being  too  remote  in  its  creation,  the  event  could  not  vary  the 
toustruction:  so  that,  the  death  of  B,  without  issue,  could  make 
no  difference  in  the  case.  Therefore  either  way,  L,  could  have 
no  title,  unless  it  were  considered  as  a  present  immediate  devise 
to  him.  But  the  court  held  that  neither  the  words  nor  the  nature 
of  the  provision  would  admit  of  that  construction;  and  that  it 
could  not  be  imagined  that  ^.  intended  to  exclude  the  issue  of 
her  favourite  niece  B.  in  order  to  prefer  L.  and  his  issue.((/) 

I  observe,  in  the  repprt  of  the  above  case,  the  court  delivered 
no  express  decisive  opinion,  as  to  the  validity  of  the  limitation  to 
the  heirs  of  the  body  of  B.  by  any  other  husband,  taken  as  a 

(d)  Here  we  are  to  distinguish  between  an  executory  devise,  which  is  See  § 

properly  a  future  devise  to  take  efiect  at  a  period  subsequent  to  the  de-  Ilia, 

oease  of  the  testator ;  and  a  conditional  devise  to  take  effeei  upon  a  con-  «^  ^114 
tingent  event,  to  be  decided  at  or  before  his  death.    Feame  MSS.  et  vide  y  ^^  • 

Dougl.  495. — Note  by  Mr.  Feame. 
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flMre  devise;  bat  it  must  be  inferred  from  the  judgment,  when 
compared  with  the  words  of  Lord  Mansfield,  that  the  court  were 
inclined  lo  avoid  admitting  the  yalidity.of  .that  limitation;  for 
Lord  Mansfield  said,  ^<  And  supposing  the  derise  to  the  issue  of 
S.  by  any  second  husband  to*  he  void,  the  imitation  to  L.  could 
not  take  place  as  a  conttngent  remainder.''    And  indeed  suppos*       [  459  ] 
ing  tlmt  limitation  not  to  have  been  void,  then  I  apprehend,  the 
subsequent  Uraitation  to  L.  might  well-  have  taken  place,  even 
though  the  wiU  was  not  considered  as  an  execution  of  the  articles; 
as  it  would  then  either  have  taken  effect  in  possession  after  the 
death  of  C  and  of  i9.  without  her  leaving  issue  by^a  second  hus- 
band,  or  would  then,  if  j9.  had  left  any  such  issue,  liave  vested 
in  interest,  as  a  remainder  upon  the  estate  taU  then  become  vested 
in  such  issue :  vide  the  cases  of  Gore  v.  Gore  and  Brownsword  Vide  infra, 
V.  Edwards,  hereafter  cited,  where  a  limitation  after  an  executory  505-0.  541- 
devise  in  tail  being  so  limited  as  to  take  effect,  either  in  lieu  of  3* .  GorQ'«« 
the  preceding  executory  devise,  if  that  failed,  or  else  as  a  remain*  Gore*  and 
der  to  depend  upon  it,  if  that  took  effect,  was  good.    So  here,  if  Brawasvor4 
the  executory  limitation  to  the  heirs  of  the  body  of  B.  had  been  ^'  Edwaj?^ 
held  good,  I  don't  see  that  there  coukl  have  been  any  objection 
to  ttie  subsequent  .estate  limited  to  L. ;  for  it  must  have  vetfed, 
either  in  possession  or  interest,  at  the  time  when  the  preceding 
limitation  Was  limited  to  take  effect :  and  if  it  vested  only  in  in- 
terest^ it  thenceforth  became  liable  to  be  barred  by  the  tenant  of  ' 
the  preceding  estate  tail,  and  therefore  could  not  be  considered  as 
extending  to  a  perpetuity,  beyond  what  the  first  lunitation  itself 
wonid  do.  v       . 

However,  though  the  validity  of  .the  limitation  to  the  heirs  of 
the  body  of  £.  by  any  other  husband  appears  to  have  been  ques- 
tioned in  this  case,  in  the  same  manner  as  the  limitation  to  the 
issue  male  of  B*  by  a  second  wife  was,  in  the  above  cited  case  of 
Moore  t;.  Parker,  and  some  ground  seems  to  be  afforded  us,  to 
infer  that  the  court  were  not  inclined  to  admit  its  validity ;  yet 
there  is  no  direct  or  decisive  resolution  upon  the  point  m  this 
case,  any  more  than  in  the  other  of  Moot  v.  Parker.     But  the 
court  in  both  cases  seems  to  have,  avoided  the  point,  and  declined 
entering  into  the  real  merit  of  the  distinction  taken  between 
an  executory  limitation  to  a  person  not  in  esse^  when  made^j^er  Vide  infia, 
verba  deprsssenti  (as  the  phrase  id)  and' when  made  per  verba  586, 
de/uiuro.    Of  this  distinction,  however,  I  shall  take;  occasion  to  Doe  v.  CarU 
treat  in  a  subsequent  page  of  this  essay;  and  endeavour  to  show,       [  460  ] 
by  some  recent  cases,  that  the  distinction  is  no  longer  attended  ton,  Harris 
to.  9.  Barnes.  ' 

See  §  71 4-        II.  (e)  The  like  rule  holds  in  the  limitation  of  a  term  1  Rol.  Abr. 

710.  or  personal  estate,  viz.  that  a  disposition  thereof  to  ^lO-  P*  7. 

Palmer  :50, 
JdiAson  and  Lewknoi's  case.  Sari  of  Stsiibid  v.  Buckley,-!^  Ves.  sea.  171.  ftaiM 
e.  Reere.  Pollex.  30. 


(0)  IT.  The  like  rule  holds  in  the  limitation  pf  a  term  or  pors^inal  e8tate,-^that  a 
diAposition  thereof  to  take  effect  aAer  i  fiiilure  of  heirs  of  the  body,  or  dying  without 
issue,  and  without  any  other  restriction,  is  too  remote. — Tt  has,  however,  been  contend* 
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take  effeel  after  failure  of  beiiv  of  the  body,  or  dyiog  without 
(x)  Accord,  issae,  without  other  restriction,  is^too  remote.(x) 
BAwlifu  y.       Thus,  where  there  was  a  limitation  of  a  term  in  tn^st  for  S. 
Goldfrap^    during  his  life,  then  in  trust  for  his  wife  during  her  life,  and  after 
6  Fe#.  440.  their  deaths  in  trust  for  their  diildren  during' their  lives;  and  if 
JR.  and  his  wife  should  die  within  the  term  without  issue,  or  hav- 
ing issue,  if  that  issue  die  within  the  term,  then  to  fFi^  this  limi- 
tation to  JV.  was  held  void.    There  is  a  long  series  ol  cases  to 
this  purpose  reported  hy  Poltexfen,  from  page  84  to  44,  with 
which  I  thinlc  it  unnecessary  to  trouble  the  reader  in  this  place, 
in  support  of  a  doctrine  so  fully  established  by  later  authorities; 
though  I  shall  have  occasion  to  mentiou  some  of  them  in  the 
sequel  of  these  sheets^  upon  points  of  a  different  nature,    I  shall 
here  content  myself  with  citing  only  two  or  three  plain  leading 
cases  upon  the  present  point. 
1  Rol.  Abn      For.  instance,  where  a  man  possessed  of  a  term,  devised  it  to 
611.  pi.  1.    one,  and  the  heirs  male  of  his  body,  and  for  default  of  such  issue 
Levemhorpe  to  another,  and  the  heirs  male  .of  tus  body,  this  was  adjudged  a 
V,  Ashbie.     void  remainder ;  for  if  it  should  be  suffered,  a  pan  might,  make 
[  461  ]^      perpetuities  of  a  term.    But  the  law  will  no  more  admit  of  a  per- 
petuity in  one  sort  of  estate,  or  species  of  property,  than  in  ano- 
ther. 
Again,- where  «^.  possessed  a  term  for  99  years,  detenniuable 
1  Ventr.  79.  upon  three  lives,  derised  the  lease  to  his  wife  for  life,  and  after 
I  Lev.  290.  her  decease  to  N.  his  son  for  life,  and  if  N.  should  die  without 
vj^^Au        i^u®9  ^ben  to  j9.;  it  was  held  that  the  remainder  to  B.  was  void, 
Wyndham.   fy^  ^j^j  ^|,e  remainder  of  a  term  could  not  depend  on  a  possibUi- 

a   th  ff  *y  ^  remote  as  the  dying  without  issue. 
Bro.  Rep.  Ch.  "33.    Et  infra,  465,  in  note  (a).    And  vide  Pollexf.  24.  ds  seq. 

1  Roll.  Abr.     And  upon  these  cases  we  are  to  observe,  that  a    See  §59 3- 
611.  pi.  1.    term  or  personal  estate  cannot,  properly  speaking,  be    600. 
Leventhorpe  entailedj  for  where  a  term  or  other  personal  estate  is 
o.  Ashbie,     limited  to  one  ii^  tail,  it  is  an  absolute  and  complete  disposition  of 
10  Rep.  87.  the  whole  term  to  him  and  his  executors^  he  may  dispose  of  it 
4  Inst.  87.     IL3  he  pleases;  if  he  does  not  dispose  of  it,  it  goes  to  bis  execu- 
tors anid  not  to  his  issue ;  and  it  does  not  revert  for  default  of 
issue.    Though  a  distinction  indeed  has  been  taken,  between 
such  a  devise  of  a  term  in  gross,  and  of  a  term  de  novo  out  of  the 
inheritance;  upon  the  opinion  expressed  by  Lord  Coke  in  Leo- 
nard Lovie's  case,  that  a  devise  of  a.  term  cU  novo  to  one  and  the 
10  Rep.  87;  heirs  of  his  body,  shall  endure  no  longer  than  he  has  heirs  of  hia 
body. 

Thus  where  «/f .  seised  in  fee,  demised  to  JS.  his  executors  and 


ed,  Jthat  there  is  a  difiference  between  such  a  devise  of  a  term  in  gross,  and  such  a  de* 
viae  of  a  term  de  nooo  out  of  the  inheritance ;  it  has  been  said  that  in  the  former  case 
it  shall  vest  absolutely  in  the  devisee,  and  if  he  die  without  issue,  shall  go  to  his  execu- 
tors and  not  revert  to  the  heir ;  but  that,  in  the  latter  case,  it  shall  cease,  on  failure  of 
issue,  for  the  benefit  of  the  heir : — but  the  better  opinion  appears  to  be  against  the  dis- 
tinction. 
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administrators  for  99  years,  in  trust  for  A.  and  his  wife  for  their  Hayter 
lives  and  the  life  of  the  survivor,  and  after  the  death  of  the  sur-  «.  Rod. 
vivor,  in  trust  for  the  heirs  of  their  two  bodies,  and  in  default  of  I  P.W.  860. 
such  issue,  then  in  trust  for  the  heirs  of  the  body  of  •^.  the  hus- 
band, and  in  default  of  such  issue,  in  trust  for  the  heirs  of  the 
survivor  of  husband  and  wife :  they  had  issue  a  son,  the  husband 
died,  and  then  the  son  died  without  issue,  and  the  mother  admin* 
istered  to  the  husband  and  soQ«and  assigned  the  term.    After  the 
death  of  the  husband  and  wife,  it  was  contended  by  the  heir  at 
law  of  A.  that  all  the  trusts  of  this  term  expectant  on  the  death 
of  husband  and  wife,  either  became  void  by  accident,  or  were 
originally  so  in  their  creation ;  for  that  the  limitation  to  the  heirs 
of  the  l>odies  of  •/?.  and  bis  wife,  ought  to  be  considered  as  a  con- 
tingent estate  to  the  person  who  should  answer  that  description; 
which  failed  in  event,  because  no  issue  of  their  bodies  survived       [  46S  ] 
them  both  to  answer  it;  for  nemo  est  hares  viventis;  and  then  . 
both  the  subsequent  limitations  were  void,  being  limitationis  of 
the  trust  of  a  term  after  a  general  failure  of  issue;  and  so  the 
trust  for  the  husband  and  wife  being  determined  by  their  death, 
and  the  rest  being  void,  the  term  had  no  subsistence  for  the 
benefit  of  the  personal  representatives  of  any  of  the  parties,  but 
should  be  considered  as  attendant  on  the  inheritance. 

And  in  support  of  this,  the  above  noticed  distinction  between 
a  term  created  de  riovOy  and  a  term  in  gross,  was  insisted  upon,  viz. 
that  although  where  •/?.  possessed  of  a  subsisting  term  of  500  years, 
devises  it  to  B.  and  the  heirs  male  of  his  body,  the  whole  shall 
vest  absolutely  in  B.  and  though  he  should  die  without  leaving 
issue,  it  shall  go. to  his  executors,  and  not  revert  for  the  benefit  of 
the  executors  of  the  testator :  yet  that  where  one  seised  of  land  in  /^x  n^^g^^ 
fee,  devises  it  to  £..and  the  heirs  male  of  his  body  for  500  years,  l_re»er*  — 
here  this  term,  though  it  goes  to  J9.'s  executors,  and  not  the  heirs  u^^^  {/[^ 
male  of  his  body,  yet  upon  failure  of  such  issue  male,  the  term  decree  in 
shall  cease  {x)  for  the  benefit  of  the  heir  at  law  of  the  testator.  Hayter  p. 
But  in  this  case  it  was  decreed,  that  the  term  should  not  be  at-  Rody  supra^ 
tendant  on  the  inheritance;  for  that  the  party  who  raised  the  A^l^iheas* 
term,  and  had  power  to  sever  it  from  tlie  inheritance,  showed  his  signte  of  the 
intention  so  to  do,  by  limiting  the  trust  to  the  survivor  of  him  and  mother  he^ 
his  wife,  and  the  heirs  of  such  survivor;  which,  though  it  was  a  came  entu 
void  limitation,  manifested  his  intention  to  sever  the  term  from  <^^^  ^o  tke 
the  reversion.  term. 

However,  we  are  to  observe,  that  Lord  Keeper  Finch,  in  the  Vide  1  Mod. 
case  of  Burgis  v,  Burgis,  said,  he  did  deny  Lord  Coke's  opinion  115. 
in  Leonard  Lovie's  case,  which  saith,  that  in  case  of  a  lease 
settled  to  one  and  the  heirs  ^nale  of  his  body,  when  he  dies  \y)  (y)  t .  e.  dies 
the  estate  is  determined;  for  Finch  said  it  should  goto  his  exe-  toithout 
cutors.    So  likewise  Lord  Nottingham,  in  the  Duke  of  Norfolk's  heirs  male  if 
case,  said  it  was  Lord  Coke's  etror  in  Leonard  Lovie's  case  to  ^9  body. 
say,  that  if  a  term  be  devised  to  one  and  the  heirs  male  of  his 
body,  il  shall  go  to  him  or  his  executors  no  longer  than  he  shall  8  Cases  in 
have  heirs  niale  of  his  body ;  for  these  words  are  not  a  limitation  Chaac  30. 
of  the  time,  but  an  absolute  disposition  of  the  term ;  and. indeed'      [  463  ] 
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tht  decision  in  the  Dake  of  Norfblk'a  caae  leemi  to  ooBtimreUe 

tliat  opinion  of  Lord  Coke* 
Stratton  m*  l/)  ^^^^  ^^  limitation  of  a  personal  estate  lo    See  §  593- 

9.  Payne,      ^°®  ^^  ^''  ^^^  ^^  whole  in  hiaif  is  proved  by  many    600. 
SBro.du     caset. 

Pari.  257.  Pelhain  e.  Gregory,  ibid.  vol.  Si  490.  et  Doke  of  Montagu  v.  Lord  BeanUeo, 
ibid.  vol.  6.  2M.  JBr  vide  Ware  v.  PoUdU^  II  Fe#.  257.  LorH  Soythampomv.  Mar* 
quU  of  Hertford^  2  Yes,  df  B.  63.  Dtmn  v.  Penm^y  1  Merivi  80«  Brmmektr  9. 
Bagoi^  ihid.  271.  and  EUm  «.  £smi,  19  Fe#.  78. 

1  P.  W.290.     Thus  where  one  devised  that  all  his  money^in  the  goremment 
Seale  «.        funds  should  b^  laid  out. in  the  purchase  of  lands,  and  settled  on 
Seale.    Pr.   his  eldest  son  A.  atid  .the  heirs  male  of  his  body,  remainder  to 
Chan.  421     ihe  second  sou  C,  and  the  heirs  male  of  his. body;  and  bequeath- 
ed the  rest  of  his  personal  estate  to  •/?.  and  the  heirs  male  of  his 
body,  remainder  over  in  the  same  manner;  Lord  Chancellor  held 
that  the  personal  estate,  (viz.  the  residue  after  what  was  to  be 
laid  out  in  purchase  of  lands,)  could  not  be  entailed,  but  the  whole 
vested  in  the  eldest  son. 
Dodv.  Dick*     So  where  long  exchequer  annuities  for  99  years  were  given  by 
enson,  Vin.   ^ill  to  trustees  for  the  residue  of  the  term,  in  trust  for  E.  for  so 
[  464  ]       many  years  of  the  said  terms  as  she  should  live,  afterwards  to  the 
vol.6,  p.  461.  plaintira  for  so  many  years  of  the  i^aid  term  as  they  or  the  survi- 
pU  25.  Yor  of  them  should  live,  and  after  the  decease  of  the  survivor,  in 

trust  for  the  heirs  of  their  bodies  lawfully  begotten,  for  all  the 
re9idne  of  the  said  term,  and  for  default  of  such  issue,  in  trust  for 
the  defendant;  Lord  Chancellor  King  held  the  remainder  over  to 
be  void,  and  that  the  whole  vested  in  the  plaintiffs  to  whom  the 
limitation  was  for  life,  with  remainder  to  the  heirs  of  their  bodies; 
and  accordingly  the  annuities  were  decreed  to  be  sold,  and  the 
'  money  to  be  paid  to  the  plaintiffs.    In  this  case  the  devise  was 
onlj"  in  trust,  and  yet  the  rule  was  the  same. 
1  Veeey,  sen.     So  where  a  testator  by  his  wilt  devised  that  400/.  should  be 
188, 154.      put  out  on  good  security  for  his  son  7!  that  he  might  have  the  in- 
Buttertieldv.  terest  of  it  for  his  life,  and  for  the  lawful  heirs  of  his  body,  and 
Butterfield.    if  it.  should  so  happen  that  he  should  die  without  heirs,  it  should 
go  to  his  youngest  son  J,  j9..  Lord  Hardwicke  decreed  that  the 
.   whole  vested  in  the  first  taker,  and  the  limitation  over  was  too 
remote.  ' 


(/)  III..  The  limitation  of  a. personal  estate  to  one  in  tail,  vests  the  whole  in  him. 

With  equal  accuracy,  but  descending  more  into  particulars,  thia  rule  is  thus  express- 
ed by  Mr.  R.  S.  Donnieon  Roper,  in  his  useful  Treatise  on  the  L^w  ofLegacies,  2d  ed. 
vol.  2.  p.  303.  ^  If  personal  estate  be  given  by  testament  to  A.  and  the  heirs  of  his 
body,  as  such  words  would  create  an  express  estate  tail  in  the  freehold  lands  if  applied 
to  them,  so  in  personal  estate,  if  applied  to  it,  such  words  will  have  the  e0ect  to  vest  the 
Itbsolute  interest,  because  suc^  property  cannot  be  entailed,  (t.  ^e.)  the  first  taker  will 
liave  the  absolute  interest  in  the  bequest ;  and  the  remainder  or  executory  limitation  to 
the  heirs  of  his  body,  and  the  subsequent  limitations,  if  any,  depending  upon  a  failure 
of  them,  will  be  of  no  effect.  It  will  make  no  difl^renoe  in  regard  to  the  constmctioii, 
that  the  interest  ot  profits  only  are  giveti  to  the  finst  taker,  and  the  prfncipd  to  hia 
heirs."  All  this  cases  on  which  these  conclusions  depend  ate  cited  by  Mr.  Ro|>en 
—And  see  the  first  paragraph  of  the  next  chapter. 
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The  same  point  hat  been  since  adjudged  in  a  late  great  case, 
where  B.  T:^  by  will,  gave  the  profits  and  half-yearly  dividends 
of  4,000/.  capital  bank  stock  to  Sir  fV.  P.  during  his  life;  together 
with  the  income  and  payments  of  six  annuities  payable  at  the 
Exchequer,  to  receive  the  payments  during  his  life;  and  gave  his  ^?^  ^V,*^*^ 
dwelling-house  in  London  (being  leasehold,)  and  the  use  of  aH  (*^°^  u^\ 
the  furniture  and  household  linen  therein,  to  M.  C.  durijig  her  of  Chatham) 
life :  and  gave  to  Z.  Ji.  P.  (daughter  of  Sir  fF.  P.)  his  dwelling  u    .^   t  th ' 
house  and  estate  at  O.,  and  the  use  of  all  the  goods^ furniture^  ^^^g  jy|y 
and  linen  there,  together  with  all  the  cattle  and  cart  hprses,  and  1750' 
the  utensils  in  husbandry,  as  well  as  some  other  estates  and  leaser  ThUcate  is 
hold  houses,  during  the  term  of  her  natural  life.     And  after  the  reported  in 
death  of  M.  €.  he  gave  to  Z«  v?.  P.  his  dwelling-house  in  J^on-  1  Madd. 
don,  and  the  use  of  all  the  goods  therein  dgring  her  life. — ^And  488,  tirufer 
after  the  death  of  Sir  fT^  P.  he  gave  to  Z.  «tf*  P..  the  dividends  the  tidmes  of 
on  the  4,000/.  bank  stock,  and  all  the  payments  growing  due  on  Toikill «. 
the  said  exchequer  annuities,  during  ber  life;  and  after  her  de-  Pi^*  tUinde 
cease,  he  gave,  bequeathed,  and  devised  all  the  afore  mentioned  lMeriv.97B. 
land,  houses,  bank  stocks  and  exchequer  annuities,  to  the  heirs  ^^  *>!^» 
male  of  her  body  lawfuUy  begotten  for  eVer;  together  with  all       C  ^^^  ] 
the  furniture  in  both  his  houses :  and  for  want  of  such  bsue,  he  *^^»  ^^  ^ 
gave  and  bequeathed  all  the  said  respective  estate,  bank  stock,  ^^J^'*^** 
and  annuities  unto  W.  D.  for  lift,  remainder  to  the  heirs  male  of  ^  ^a 
his  body,  remainder  over. .  Toimu. 

Upon  the  death  of  R.  7!,  Z.  nS.  P.  entered  on  the  estates  de- 
visea  to  her,  suffered  a  recovery,  and  sold  the  real  estates:  after- 
wards she  devised  and,  bequeathed  all  her  real  and  personal 
estate  to  the  said  Sir  W,  P,  (her  father)  his  heirs,  executors,  and 
administrators.    Her  father  surviving  her,  by  his  will,  after  giving 
several  legacies,  gave  and  devised  all  his  real  estates,  and  all  the 
residue  of  his  personal  estate  (which  residue  included  the  lease- 
hold estates,  furniture,  bank  stock,  and  amiuities  devised  as  above 
to  Z.  -tf.  P.)  unto  the  defendant  W.  P.  his  heirs,  executors,  ad^  . 
ministrators,  and  assigns.    Afler  the  death  of  Sir  W.  P.,  the 
plaintiff  fF.  D.  claimed  the  leasehold  estate,  bank  stock,  and  ex-' 
chequer  annuities,  by  virtue  of  tfie  remainder  limited  to  him  in 
the  will  of  R.  T.    But  the  Master  of  the  Rolls  held  the  limha- 
tton  over  to  Jf^,  D.  tohe  void,  and  that  the  whole  vested  in  Z.  « 
•S.  P.  and  therefore  dismissed  the  plaintiff's  bill.' 

But  upon  a  re-hearing  before  the  Lords  Commissioners  of  the  ^^^  l*^*^®- 
Great  Seal,  they  reversed  the  order  of  dismission,  and  decreed, 
that  the  plaintiff  should  have  the  benefit  of  the  said  leasehold 
estates,  bank  stock  and  exchequer  annuities  during  his  life. 
Afterwards,  however,  ilpon  an  appeal  to  the  House  of  Lords,  the  ^*  ^^^ 
Lords  reversed  that  decree,  and  thereby  estabUsbed  tbe^  decision  C^^^bam 
pf  the  Rolls.(^)  S;  Daw 

Here  we  observe,  that  although  only  the  dividends  and  pay- ipU   # 
ments  of  the  stock  and  annuities  and  use  of  the  furniture  were  o    450^ 
devised  for  life  to  Z.  ^.  P.  and.  not  the  stock,  amiuities,  or  1771 
forhiture  themselves  expressly ;  y^t  it  was  held  to  be  the  same 


M**i 


(g)  See  Glov^  e.  Strothoff,  2  Bro.  Cha.  Rep.  Sa,  Robinson  o.  Fitzheitert,  ih.  197. 


if 
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thing ;  for  as  a  devise  of  the  rents  and  profits  of  land  is  taata- 
mount  to  a  devise  of  the  land  itself;  so  pari  raiione,  a  devise  of 
[  466  ]  the  dividends  and  payments  of  stock  and  annuities,  and  of  the 
Et  vide  ^^  ^^  furniture,  seems  equivalent  to  a  like  limitation  of  the  stock, 
j}yj^  Qf  '  annuities  or  furniture  themselves ;  for  such  dividends,  payments 
Neu>ciuilev.  ^^  ^^y  ^^®  ^^^  ^°'7  immediate  produce  or  value  of  the  stGKsk,  an- 
Ckmruess  of  nuities,  or  furniture.(A) 

Lincoln^  8  Yes.  887.  Jacobs  et  U:e,  v.  Am^att,  4  Bro.  Ck.  Ca.  542.  WiUen  v. 
Vafuittartf  Amblery  562 ;  and  Ktdgkt  «.  EUU,  Bro.  €k.  Oa.  570. 

IV.  (t)  But  we  are  to  Temember,.  however,  that  See§719a. 
although  a  devise  over  after  a  dying  without  heirs,  is 
in  general  void,  yet  this  rule  is  not  without  exceptions ;  for  if  the 
Accord.  Doe  person  to  whom  the  limitation  over  is  made,  be  a  relation  of  and 
[  4^7  ]  capable  of  being  collateral  heir  to  the  first  devisee,  in  that  case 
d.  Hatch  t;^  gf st  devisee  takes  only  an  estate  tail ;  because  the  limitation 
9.  Bluckf      Q^gf  iQ  the  collateral  heir  plainly  denotes  that  only  lineal  heirs 

^M^^^iA  ^^^^^  ^^^^  ^^^  intended.  As  where  ^.  devised  lands  to  B.  and 
485.    Vide  j^jg  h^ifg^  a^d  foj  ^^nt  of  heirs  of  him,  to  />.,  it  was  adjudged  an 

Aifi*  w  hh  ^^^^  ^*^  ^"'y  ^°  ■®*  because  D.  was  a  near  relation  and  heir  to 
415.  Webb  ^  ^^^  therefore  B.  could  not  die  without  heirs  so  long  as  D.  or 
Sl^'m'   any  of'his  lineal  heirs  existed.( A) 

Pferker  ©.  Thacker.    Et  pide  Dan$ey  v.  GnjgUhs.  4  If.  4*  &  61.  dp  infra,  476. 
x)  Gas.  So  where  {x)  A.  devised  lands  to  his  wife  for  life,  then  to  his 

Temp.  Talb.  son  H.  for  life,  remainder  to  his  son  G.  and  his  heirs  for  ever,  and 
1,  Tytev.  if  he  should  die  without  heirs,  then  to  his  two  daughters ;  this 
Willis.  ^as  determined  to  be  an  estate  tail  in  G.;  for  it  was  impossible 

he  should  die  without  heirs  whilst  his  sisters  were  living ;  conse- 
quently the  testator,  by  heirs,  could  only  mean  heirs  of  the  body. 
1  P.  W.  23.     The  rule  holds  the  same  where  the  remainder  is  limited  to  the 
Nottingham  heirs  of  the  testator  himself,  if  such  heirs  must  also  be  heirs  to 

(Ir).  Et  vid.  S.  L.  Morgan  et  Ux»  vers.  John  Griffiths  and  others,  Cowper,  284.— 
Notehy  Mr,  Feame. 

{k)  In  Chandless  v.  Price,  8  Fra.  Ves.  99,  Lord  Eldon  thus  expresses  himself  on 
the  case  cited  in  the  text :  *<  In  Daw  9.  Lord  Cbathami  the  whole  contemplation  of  the 
argument  in  support  of  the  decree  of  the  Lonte  Commissioners,  was  that  the  rule  in 
Shelley's  c^se  could  not  apply  to  a  bequest  purely  of  personal  property ;  the  reason  of 
it  does  not  connect  itself  with  personal  property.  The  distinction  taken  by  Lord  Tal- 
bot in  Atkinson  v.  HutchiosoD,  8  P.  W,  258,  that  where  the  words  would  give  an  ex- 
press estate  tail,  the  eonstruction  of  law  must  obtain,  but  where  only  an  implied  estate 
tail,  it  should  not,  was  very  much  laboured  in  Daw  v.  Lord  Chatham;  ibr  in  that  case, 
there  was  manifestly  an  express  estate  for  Hfe,  and  there  were  circumstances  to  show 
how  anxiously  the  testator  endeavoured  to' restrain  it  to  an  interest  for  life.  From  the 
manner  in  which  the  question  was  left  to  the'  Judges,  and  from  some  notes,  I  have  con- 
cluded that  that  distinction  is  exploded ;  and  that  it  is  to  be  taken  as  a  general  rule, 
that  where  the  words  would  raise  an  estate  tail  in  real  estate,  they  will  give  the  abso* 
lute  property  in  personalty ;  and  if  there  is  no  distinct  expression  to  restrafn  it  to  the 
time  the  law  allows,  the  consequence  must  prevail,  whatever  is  the  intent^.** 

(t)  IV.  But,  though  a  devise  over  after  a  dying  without  heirs,  is  in  general  void, 
this  rule  is  not  without  exceptions ;  for  if  the  person,  to  whom  the  limitation  over  is 
made,  be-a  relation  of,  and  capable  of  being  collateral  heir  to  the  first  devisee,  in  that 
case,  the  first  devisee  takes  only  an  estate  tail. 
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the  first  devisee.   'As  where  Ji.  devised  to  his  second  son  and  his  «.  Jennings, 
heirs  for  ever ;  and>for  want  of  such  heirs,  then  to  the  testator's  Accord.  Doi 
right  heirs;  here,  thoagh  the  devise  to  the  testator's  heirs  vr^s  di 4*  Ne^iUe ©. 
mere  nallity,  as  such  heirs  must  be  in  by  descent,^  yet,  it  was  held  -R*«err  oiitf 
sufficient  to  manifest  the  intent  and  aid  the  construction  of  an  ^^^^*J 
estate  tail.  (/)  T'E^;.^^^ 

In  nke  smui* 
ner^  the  wcrds  <Vut  drfauU  of  mtch  issiie^^  may  mean^  in  default  of  such  heirsk  4*^. 
Lewis  d.  Ormond  v.  Watersy  6  East^  d86«  44.  RomilliTi  Knt. «.  James,  6  Tauni.  268. 

But,  wherever  die  remainder,  after  dying  without  heirs,  is 
limited  over  to  one  who  is  not  heir  to  the  first  devisee,  such 
after  limitation  does  not  alter  the  preceding  positive  devise  in  fee ; 
nor  will  the  courts,  it  seems,  in  that  case,  go  so  far  as  to  restrain 
the  general  import  of  the  word  heirs  to  that  of  the  words  heirs  of 
the  body. 

Thus  where  there  was  a  devise  to  one  and  his  heirs,  and  if  he  Attorney- 
die  without  heirs,  then  to  a  charity ;  Lord  Chancellor  said,  the  General  «. 
devise  being  to  one  and  his  heirs,  and  if  he  die  without  heirs,  then  Oill,  2  P.  W. 
over,  such  devise  ovej  was  void,  and  the  word  heirs  should  not  ^^^ 
be  construed  to  signify  heirs  of  the  body,  where  the  devise  over       I  ^^  1 
is  not  inheritable. 

So  where  the  testator  devised  to  his  son  and  his  heirs,  and  if  1  Vesey,8en. 
he  should  die  without  heirs,  remaindetjr  over  to  another  who  was  80.  Tilbuxgh 
half  brother  to  the  first  devisee ;  upon  a  question  made.  Whether  or  Tilbury 
the  first  limitation  was  in  fee  or  in  tail  ?    Lord  Hardwicke  said,  ^'  Barbut. 
it  was  a  plain  case,  and  one  of  those  points  which  the  court  would  ^  ^^'  ^I*^* 
not  suffer  to  be  argued,  as  having  been  determined  before.    I'his 
was  a  devise  over  to  a  stranger,  as  .the  law  considers  him,  and 
who  could  not  in  any  event  inherit  as  heir  to  his  brother. 

V.  (m)  Again,  a  devise  may  be  to  one  and  his  heirs,  with  an  .        ,  „ 
executory  devise  over,  limited  to  take  place  on  an  event  which  '^^^^^^•'^^''^ ^ 
must  happen  within  the  compass  of  a  life  in  toeing.    As  where  a  T!  9  jg^' 
testator  devised  to  t^.  and  his  heirs,  and  if  he  should  die  before  ^  ^^     ' 
twenty-one,  then  to  B.  and  his  heirs,  this  was  a  good  executory  Dp^d.SmiA 
devise  to  B.  ^    „.  FFeW, 

1  A  4-  A.  713.     Vin.  8.  fol.  112.  pi.  88.  Gurnel  v.  Wood. 

y I.  (fi)  Upon  the  sakne  principle,  though  an  executory  devise  y.^^  jy^^e 
to  vest  on  a  dying  without  iss.ue  generally  is  not  good,  ^^  Norfolk's 
See §714.    because  too  remote;  yet  where  the  dying  wi^oQt  ^^3^3 (;;]^^^ 
issue  is  restrained  to  the  period  of  a  life  in  being,  an  (^^  i^  ^/ 
executory  devise  thereon  limited  will  be  good,  (x)  and'    infra', 

p.  460.    (x)  Et  vide-Penn.  v,  Barclay^  14  Ves.  122.     Beachcroft,  ^.  v.  Broomif 
4  T.R.  441.  and  Doe  d.  Smith  v.  Welber,  1  BamemaU  and  Aldersonj  713. 

■  — ■ , 

(2)  firice  9.  Smith,  Ca.  temp.  Willes,  1,  adjudged  accordingly;  and  see  Preston  d. 
Eag^  0.  Funnell,  ib.  164,  and  the  notes  to  that  case* 

(m)  V.  If  a  devise  be  made  to  one  and  his  heirs,  and  be  followed  by  an  executory 
devise  over,  limited  to  take  place  on  an  event  which  must  ha{^)en  within  the  compass 
of  a  life  in  being,  the  executory  devise  over  is  good. 

(n)  VI.  Upon  the  same  principle,  though  an  executory  devise  to  vest  on  a  dying 
without  issue  generally  is  not  eood,  because  too  remote,  yet,  wher^the  dying  without 
issue  is  restrained  to  the  period  of  a  life  in  being,  an  executory  devise  limited  thereon 
will  be  good* 
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C9iild  9.  It  is  trae  indeed,  that  in  the  ease  o(  Cbi)d  and  Baylie»  whwe 

BajUe,  Ore.  the  testator  possessed  of  a  teim  devised  it  to  his  wife  for  lke»  and 
Jac.i5§.  after  to  fF.  his  eldest  son  and  bis  assigns,  and  if  be  died  witbont 
[  ^^^  ]  issue  then  living,  to  7!  another  eon ;  it  was  held  to  be  a  Toid  de« 
1  Rot.  Abr.  ^ige  to  T.  And  so  again,  where  a  testator  deriseda^tenD  to  his 
612.  p.  5,  gQn^  g^nj  if  lie  djeii  unmarried  and  without  issue,  then  to  his 
Mm.  48.  daughter,  and  if  his  son  be  married,  and  bad  no  issue  then  living 
A?  Ma**^  to  enjoy  it,  then  after  his  son*s  wif^s  death  to  his  daughters;  the 
Abr.  5»3.  ^juurt  Yield  that  though  it  should  be  intended  a  dying  without  issue 
G'bboDs  living  at  hia  death,  yet  it  would  be  void  according  to  Child  and 
Summers  *     Baylie^s  case. 

8  Lev  22         ^^^^'  l^^wever,  the  authorities  of  these  and  other  cases  of  the 

1  Eq.  Abr!  -  '^^^  nature,  have  been  since  over-ruled.    The  case  of  Child  and 

192.  pi.  6.*    Baylie  was  cited  and  commented  upon  by  Lord  Nottingham  in 

the  Duke  of  Norfolk's  case,  where  indeed  be  denied  and  decided 

directly  against  it;  arid  a  great  many  subsequent  cases  have  been 

decided  on  the  principles  upon  which  Lord  Nottingham  proceeded 

in  his  decision  of  the  Duke  of  Norfolk's  case.  . 

Duke  of  The  Duke  of  Norfolk's  case  was  in  cflFect  this.     If.  F,  having 

Norfolk^s      several  sons,  created  a  term  of  200  years,  and  declared  it  to  be  in 

case,8  Chan,  trust  for  his  second  son  and  the  heirs  male  of  his  body,  remainder 

09L.I,  to  his  other  sons;  provided  that  if  his  eldest  son  died  witbont 

PoBex.  228.  issue,  or  not  leaving  his  wife  ensient  with  a  child,  living  the  second 

son,  or  that  after  the  death  of  the'  eldest  son,  by  failure  of  issue 

male  of  his  body,  the  earldom  of  ./f .  should  descend  on  the  second 

son,  then  the  trust  should  cease  as  to  the  second  son  and  fats  heirs; 

Vide  also  the  ^"<^  then  the  trust  should  be'for  the  third  son  and  the  heirs  male 

caseofWood  of  his  foody,  with  like  limitations  to  the  other  sons :  the  eldest  son 

V,  Saunders,  died  without  issue,  living  the  second  son,  and  the  earldoni  of  ^S. 

Fbltez.  86.    did  descend  to  the  said  second  son.     Whether  the  ^ 

executory  limitation  over  to  the  third  son  upon  that       See  2 
event  was  good,  was  the  question.     And  Lord  Not-       Swanst. 
tingham,  upon  the  ground  of  its  being  a  limitation  to       454. 
take  effect  upon  the  dying  without  issue,  within  the 
compass  of  a  life  then  in  being,  decreed  it  was  a  good  limitation 
to  the  third  son,  contrary  to  the  opinion  of  the  three  Chief  Justices 
who  assisted  him:  this  decree  was  afterwards  reversed  (x)  by 
{x)\9ihJun€  L^d  Keeper  North;  but  that  reversal  was  again  reversed  upon 
1685.        .  tn  appeal  to  the  House  of  Lords,  who  established  LordJffottiDg* 
ham's  decree. 

r  47n  1  ^^^'  ^^)  ^®^®  ^®  *^*  *^  observe,  that  an  executory  devise  of 

if^  ;  A      a  term,  and  the  limitation  of  the  trusts  of  a  term,  are  governed  by 
Ili*  192      the  same  rules.  .        . 

1  Vem  234  ^  ^here  the  testatcH*,  possessed  of  a  term  for  years,  devised 
1  Salk '  22d!  ^^^  l&tids  to  B.  and  to  the  heirs  of  his  body,  and  if  B.  should  die 
Lamb  ».  Ar-  without  issue,  liviilg  C.  then  to  C,  the  court  held  this  a  good 
cher  B.C.  liinitatioh  to  C.  the  contingency  being  to  arise  wkhin  the  com- 
Carth.  266.  P^ss  of  a  life  in  being. 
Skin,  340.  Comb.  208.  3  Atk..288. 

(o)  VH.  An  executory  devise  of  a  term,  and  the  limitations  of  the  trusts  of  a  tsrm, 
are  governed  by  tihe  same  rules. 
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/ 


And  again,  where(y)  a  testator  devised  his  term  to  his  wife  for  (y)  1  Eq. 
life,  and  a^ter  her  death  to  J?;  F.  for  life,  and  after  her  death  to  Abr.  198. 
7*.  /I  and  his  children,  and  if  the^aid  7!  F.  should  happen  to  die  ?!•  10. 
before  the  expiration  of  the  said  term,  not  having  issue  of  his  body  Fletcher's 
then  living,  then  to  go  over  to  2>.  for  the  residue  ^f  the  term ;  ^*®* 
this  limitation  to  A  was  decreed  good^  the  contingency  being 
confined  to  a  death  without  issue  then  living ;  for  though  it  was 
contended,  that  the  words  then  living  related  only  to  the  other 
words  before  the  expiration  of  the  term,  yet  it  was  answered, 
that  those  words  must  relate  to  the  time  of  the  <leath,  otherwise 
there  would  be  no  difference  between  this  and  the  common  limita- 
tion  over  of  a  term  if  one  die  without  issue ;  for  there  it  must  be 
intended  dying  without  issue  before  the  expiration  of  the  term, 
there  being  nothing  to  limit  over  after  the  expiration  of  the 

term. 
See  §549.        So  an  appointment  by  will  to  A.  and  if  he  died  Thrustout 

without  issue  under  twenty-one,  then  over  to  others,  d.  Small  v. 
was  held  a  good  limitation  by  way  of  executory  devise;  as  it  Denny, 
depended  on  a  contingency  to  arise  within  the  compass  of  a  life  ^  ^^l*«  ^^* 

then  in  being. 
See  §714.        VIII.  {^p)  It  is  the  same  if  the  dying  without  issue  Vide  supra, 

be  confined  to  the  compass  of  21  years  after  the  pe-  p.  482-8. 
riod  of  a  life  in  being. 

This  appears  in  the  case  of  Maddox  and  Stains  above  cited,       [  471  ] 
and  will  further  appear  in  the  case  of  Stephens  v,  Stephens,  and  Supra  488. 
in  other  cases  cited  hereafter,  in  respect  to  the  eventual  validity 
of  a  subsequent  executory  limitation,  where  a  preceding  one  hap- 
pens not  to  take  effect. 

Again,  in  the  case  of  Sheffield  v.  Lord  Orrery,  where  the  tes-  Sheffield  o. 
tator,  if  he  should  leave  no  legitimate  son  or  daughter  who  should  LordOrrery, 
leave  any  child  behind  them,  in  such  case  of  their  dying  without  ^  ^'^*  9®^* 
leaving  issue  behind  them,  willed  and  diitected,  that  C  should 
have  his  estate  both  real  and  personal,  &c.  one  question  was, 
whether  the  limitation  of  the  personal  estate  was  not  too  remote? 
Lord  Hardwicke  held,  that  the  limitation  being  confined  to  the 
period  of  a  life,  was  warranted  by  the  rules  of  law ;  and  he  ob- 
served, that  although  it  was  certain  that  a  limitation  of  a  per- 
sonal thing,  could  not.  be  allowed  after  a  dying  without  issue 
generally,  yet  if  it.  were  confined  to  the  extent  of  a  life  or  lives  in 
being,  or  within  ten  months  (or  the  birth  of  a  child)  after  a  life  in 
being,  or  to  the  death  of  such  child  before  the  age  of  %  1,  the  limita-  Vide  infra* 
tion  would  be  good.  514, 5^2,  & 

Fexin  0.  Barclay ;i\ye:\2'Z. 
See  §714.        IX.  [q)  Indeed  with  respect  tp  executory  devises 

of  terms  for  years,  or  other  personal  estates,  the  court 

(p)  VIII.  An  executory  devise  over,  to  take  effect  on  the  decease  of  the  first  devisee 
without  issue,  is  good,  if  the  dying  without  issue  be  confined  to  the^compass  of  21 
years  after  the  period  of  a  life  in  being. 

(g)  IX.  In  executory  devises  of  terras  for  years  or  other  personal  estates,  the  court 
of  Chancery  has  very  much  inclined  to  lay  hold  of  any  woi^  in  the  will,  to  tie  up  the 
gMMratity  of  the  expression  of  dying  \Mkoui  inwy  and  confine  it  to  dying  without 
"jssoe  living  at  the  time  of  the  person's  decease. 
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of  Chancery  has  very  much  inclined  to  lay  hold  (rf* any  words  in 
the  willy  to  tie  up  the  generality  of  the  expression  of  dying  with- 
out issue,  and  confine  it  to  dying  without  issue  living  at  the  time 
of  the  person's  decease. 
1  P.  W.  Thus,  where  Ji,  devised  lan(]s  to  his  wife  foriife,  remainder  to 

Nichols  V.     his  son  7.  and  his  heirs ;  provided  that  if  the  said  7!  should  die 
Hooper,198.  without  issue  of  his  body,  then  he  gave  100/.  a-piece  to  his  two 
nieces  C  and  Z>.,  to  be  paid  within  six  months  after  the  death  of 
the  survivor  of  his  said  wife  and  son  T.  by  the  person  who  shonid 
[  472  ]       inherit  the  premises ;  and  in  default  of  payment  as  aforesaid,  the 
testator  devised  the  lands  to  the  legatees  for  payment:  this  dying 
without  issue  was  construed  a  dying  without  issue  living  at  his 
death  (for  it  clearly  appears,  that  an  indefinite  failure  of  issue  at 
any  time  was  not  meant,  by  the  legacies  being  limited  to  be  paid 
within  six  months  after  thie  death  of  the  survivor  of  the  mother 
and  son,)  and  therefore,  upon  the  event  of  such  a  contingency, 
the, limitation  would  have  taken  efiect:  but  as  the  son  died  leav- 
ing issue,  though  that  issue  died  within  six  months  after  the  death 
of  the  son,  the  court  held  the  legacy  not  due;  as  the  contingency 
(of  dying  without  issue  then  living)  had  not  happened. 
It  is  said  indeed,  in  the  report  of  this  case,  that  where  a  legacy 
Vide^  Atk.  is  given  on  a  dying  without  issue,  it  shall  be  understood  a  dying 
318.  without  issue  then  living.    Sut  it  is  to  be  observed, Ibat  such  & 

construction  was  not  necessary  to  make  the  limitation  good  in  this 
case,  for  the  reasons  I  have  given ;  and  that  such  a  constnictioa 
is  not  allowed,  without  some  restrictive  circumstances  in  the  limi- 
tation, vide  Fitz-Gibb.  68.  Greene  v.  Rod,  and  1  Burr.  272-3,  and 
other  cases  hereafter  cited. 
—  So  where  a  testator  devised  to  his  son  A.  for  life,  and  no  longer, 

larg^  t.      j^jjj  ^£jgj^  jjjg  decease  to  such  of  wf.'s  issue  as  A.  should  by  will 

1  p"w  432  ^PP^^"^>  ^^^  ^^  ^^^^^  *^'  should  die  without  issue,  then  he  devised 
See  Hockley  ^^^  lands  over;  these  words,  upon  the  whole  of  the  will,  were 
«.  Mawhey  construed  to  mean  issue  living  at  his  death;  because  it  was  to  be 
S  Bro.  Cha,  intended  such  issue  as  A,  should  or  miglit  appoint  the  term  to, 
Ca.  82,  and  viz.  issue  then  living. 
Donne  v,  Merrefield,  cited  Ca.  Temp,  Talbot,  56. 

1  P.W.634.      Again,  where  C  haying  two  nephews  «4.  and  JS.    See  §553- 
Hughes  V.     devised  the  surplus  of  his  personal  estate  to  them,    555. 
Sayer.  and  if  either  of  them  should  die  without  children,  then 

Vide  infra,    to  the  survivor;  it  was  held  that  dying  without  children  must  in 
484.  li.  1.     this  case  be  taken  to  be  dying  without  children  then  living,  be- 
cause the  immediate  limitation  over  was  to  the  surviving  devisee. 
So  where  A.  devised  portions  to  his  four  children,  payable  at  their 
ChancPrec.  respective  ages  of  21  or  marriage,  and  in  case  any  of  them  should 
528NicholIs  die  before  the  time  of  payment,  or  without  issue,  then  his  or  their 
V. Skinner,    portion  to  go  to  the  survivors  or  survivor,  and  his  heirs;  it  was 
[  473  ]       held  this  could  not  be  a  dying  without  issue  generally,  but  so  as 
the  survivor  might  take;  which  must  be  during  the  life  of  some  or 
one  of  them,  and  so  was  good. 
Pinbury  v.        And  where  the  testator  made  his  wife  executrix,  and  gave  h^r 
Elkin,  1        all  his  goods  and  chattels,  provided  that  if  she  should  die  without 
P.  W.  568.   issue  by  the  testator^  then  aftier  her  decease  80^  should  remain  to 
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the  testator^s  brother;  the  words  then  after  were  taken  to  fneaii  Vide  Paine 
immediately  after,  and  coYisequentty  to  restrain  the  dying  without  v.  Stratton, 

issue  to  the  time  of  her  death.  iafra,  494. 

See §539.        So  where(jr)  a  term  was  devised  to  A.  for  life,  re-  /^\  3.p^  ^^ 

mainder  to  such  children  as  the  testator  should- leave  258  Aticin-* 
at  the  time  of  his  deaths  and  if  alt  such  children  should  die  with-  son  v.  Hutch- 
out  leaving  any  issue,  then  to  B'.\  this  was  a  good  executory  de-  jnson.    Vide 
vise  to  i?.,  and  the  words  <<  without  leaving  any  issue/'  were  same  point, 
understood  to  mean  ^Meaving  any  issue  at  the  time  of  their  1  P.  W.  663. 
deaths.''      Again,  where(^)  one  devised  a  personal  estate,  in  Forth  «. 
trust,  to  be  settled  on  his  daughter  or(r)  the  heirs  of  her  body,  Chaprnan, 
but  in  case  his  said  daughter  should  die  leaving  no  heirs  of  her  cited  infra, 
body,  then  over  to  others;  Lord  Hardwicke  decreed  the  limita-  ^^'  Martin 
tion  over  good,  upon  the  contingency  of  the  daughter's  dying  ^-  ^p^' 
without  issue  living  at  her  death;,  as  he  considered  the  word  PrecChanc. 
leaving  as  relating  to  that  time.      So  in  another  case,  where(jr)  ^^*     .  , 
the  testatrix  gave  to  her  two  nieces  F,  and  L.  each  one  half  of  ^^-^    ^    \ 
the  produce  of  bank  stock,  and  to  their  issue,  and  if  either  of     g^^n 
them  should  happen  to  die  before  the  legacy  became  due  to  her,  y-^^  Fairfax 
and  leave  no  issue,  the  share  of  her  so  dying  should  go  to  the  ^^  Heron 
aurvivor;  the  words  and  leave  no  issue  were  construed  <Meave  no  supra,  431. 
issue  living  at  the  time  of  her  death."(«)  S.  L.'  as  to 

freehold.     {%)  3  Atk.  396,  Lampley  9.  Blower. 

(r)  Nota.    No  express  gift  is  here  made  to  the  mother  for  life,  but  ^    ^^  ^^^ 
that  was  held  by  Lord  Hardwicke  not  to  be  material;  and  observe  that  ^^„^ 
"or*'  was  by  him  construed  "and." — Naieby  Mr.  Feame.  ^*and^ as  if 

**cr"  had  been  uged^  and  nice  versA,  vide  Doe  d,  Everett  «.  Cooke^  7  East  269.  Fair^ 
field  V.  Morgan,  2  New  S.  38  4*  62.     Dehn  d.  WilkinM  v,  Kemeye,  9  East  366  <C* 
875.  Doe  d.  U$her  v.  Jessep,  12  Eaet,  288.  Eastman  v.  Baker,  1  Taunt.  174.  4- 
note  in  margin,  infra,  506,  4^. 

(s)  Since  the  first  publication  of  Mr.  Fearne's  essay,  some  cases  have  come  before 
the  courts,  in  which  the  construction  of  the  word  "leaving,"  in  devises  like  those  dis- 
cussed in  the  text,  has  heen  considered.  These  were  preceded  by  the  case  of  Roe  v. 
Scott  and  Smart,  in  the  Common  Pleas,  Easter  term  27  Geo.  3.  of  which  Mr.  Powell, 
in  an  annotation  to  this  part  of  Mr.  Feame's  essay,  gives,  froni  a  manuscript  of  Mr. 
Feame,  the  following  statement:  and  be  informs  us,  it  was  tried  in  consequence  of  and 

decided  agreeable  to  an  opinion  which  Mr.  Fearne  delivered  upon  it. 
See  §  564-        In  that  case,  the  testator  devised  certain  lands  to  his  son  James,  to 
568.  hold  to  him,  his  hehv  and  assigns  for  ever ;  and  other  lands  to  his.  son 

John,  to  hold  to  him,  his  heirs  and  assigns  for  ever;'  and  other  lands  to 
his  son  Thomas,  and  to^his  heirs  and  assigns  for  ever;  with  this  express  condition, 
that  his  son  Thomas,  his  heirs  and  assigns,  should  yearly  pay  to  a  grand-daughter  of 
the  testator  the  sum  of  3^  till  her  age  of  16,  and  the  testator  charged  the  same 
premises  with  such  payments;  and  then  added,  that  his  will- and  mind  was,  that  if 
either  of  his  three  sons  should  depart  this  life  without  issue  of  his  or  their  bodies,  then 
the  estate  or  estates  of  such  sons  should  go  to  the  survivors  or  survivor:  and  if  all  his 
said  three  sons  should  happen  to  die  without  such  issue^  then  he  devised  all  the  said 
premises  to  his  four  daughters,  and  their  heirs,  and  assigns  for  ever.  And  he  further 
chai]ged  the  premises  so  as  aforesaid  by  him  devised  to  his  said  son  Thomas  and  his 
heirs,  with  the  sum  of  401.  to  be  by  him  or  them  paid  to  his  said  grand-child,  at  its  age 
of  21  years.  The  three  sons  survived  the  testator,  and  entered,  and  John  died  some 
time  after,  intestate  and  uhmarried.    And  it  was  held  that  the  devise  to  Thomas  did 
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Smith  V.  It  has  indeed  been  hdd,  that  where  the  interest  of  money  wail 

Clever,  devised  to  one  for  life,  and  if  he  die  without  iissue  the  principal  to 
2  Chan. Rep.  go  over,  that  such  a  limitation  was  good ;  upon  a  distinction  taken, 
[  ^75  ]  between  the  devise  of  the  interest  of  money,  and  of  money  itaeIC 
410,  &  vide  But  that  distinction  has  been  repeatedly  overruled  and  exploded, 
same  case,  ^  appears  in  the  above  cited  cases  of  Butterfield  v.  Btttterfield, 
2  Vera  38.    and  of  Daw  t>.  Pitt* 

^^'^A^*  There  is  a  case  of  a  very  different  nature  from  the  foregoing, 
page  464.  ^here  a  portion  for  a  daughter  limited  after  an  indefinite  fiiilure 
[  476  ]  of  issue  male  was  allowed  to  take  place.  It  was  the  case  of  a 
1  Lev.  35.    settlement  on  husband  and  wife,  for  their  lives,  remainder  to  the 

not  give  him  the  fee,  but  an  estate  tail,  which  descended  to  Jiis  d^ghter,and  upon  her 
decease,  without  issue,the  estate  went  over  to  James  the  then  survivor  of  the  three 
brothers,  and  not  to  the  heirs' of  the  said  daughter,  to  whom'  James  was  only  related 
of  the  half  blood. 

This  case  was  followed  by  that  of  Goodtitle  on  the  demise  of  Peakev.  See  §  5a0« 
Pegden,  2  Burn,  and  East,  720,  where  there  was  a  demise  of  a  chattel 
interest  to  P,  and  the  heirs  lawAil  of  him  for  ever,  but  in  case  he  should  happen  to  die 
and  leave  no  lawful  heir,  then  over ;  it  was  held  that  the  testator,  by  **  lawful  heirs,** 
mea&t  *<  heirs  of  the  body,''  and  that  "  leaving  no  lawful  heir,'*  must  be  confined  to 
"  leaving  no  issue  at  the  time  of  his  death."  ^         - 

In  Porter  v,  Bradley,  3  Dum.  and  East,  143,  which  followed  soon  after,  the  testator 

devised  to  his  son  P.  hb  heirs  and  assigns  for  ever,  with  a  devise  over  in  clise  his  son 

.  P.  should  happen  to  die,  and  leave  no  issue  behind  him.     It  was  held,  that  the  leaving 

of  issue  was  to  be  referred  to  the  time  of  P.'s  decease,  and  that  the  limitation  over  was 

therefore  good  by  way  of  executory  devise. 

After  it,  the  case  of  Roe  d.  Sheers  v,  JeSkry,  7  Durn.  and  Elast,  589,  was  decided. 
There  the  testator  devised  to  T.  Triswell  and  his  heirs  for  ever ;  "  but  in  case  he 
should  depart  this  life  and  leave  no  is^ue,  then  to  Elizabeth,  Mary^  and  Sarah,  his 
three  daughters,  or  the  survivor  or  survivors  of  them,"  to  be  equally  divided  between 
them  share  and  share  alike :  the  court  was  unanimously  of^  opinion  that  the  devise  to 
the  three  daughters  was  good  as  an  executory  devise  to  take  efiect  on  the  decease  of 
the  first  devisee  without  issue  living  at  the  time  of  his  decease ;  but  it  is  observable, 
that,  in  delivering  the  opinion  of  the  court,  Lord  Kenyon  laid  great  stress  on  this  cir- 
cumstance, that  the  persons  to  whom  thei  estate  was  given  over  were  in  .  . 
existence  when  the  testator  made  his  will,  and  that  life  estates  only  were  See  ^  559. 
given  them. 

The  next  case  on  the  subject  is  that  of  Crooke  v.  de  Vandes,  9  Fra.  See  §  719a. 
Yes.  197,  in  which,  the  testator  devised  freehold  estates  and  leases  for 
years  to  his  daughter  during  her  life,  and  at  her  decease,  to  his  grandson  and  the  heirs 
of  his  body  lawfully  issuing,  and  if  he  had  no  such  heirs,  to  the  heirs  of  his  daughter ; 
I^rd  Eldon  was  of  opinion,  that  <*  as  the  words, '  if  he  has  no  such  heirs'  did  not  point 
to  any  time  less  indefinite  than  a  general  failure  of  such  issue,  they  would  not  confine 
it ;  and  that  the  grcmdson  therefore  took  an  estate. tail  in  the  freehold,  and  the  absolute 
interest  in  the  leasehold."  But  his  Lordship  admitted,  *'  that  where  leasehold  estate 
is  given  to  a  person  and  the  heirs  of  his  body,  with  the  limitation  over  if  he  dies  and 
leaves  no  such  heirs,  the  settled  construction  was  that  it  meant  at  his  death,  and  that  it 
was  therefore  a  good  executory  bequest,  to  take  place  at  that  event." 

The  last  case  on  the  subject  is  that  of  Dansey  v.  Griffiths,  4  Maule    See  §  564- 
and  Selwyn,  61,  in  which  land  was  devised  to  JR.  />.  the  testaior's    508.- 
eldest  son,  and  his  heirs ;  but  if  it  should  happen  that  fi.  D,  should  die 
and  leave  no  issue,  then  to  the  testator's  son  W.  D.  and  his  heirs ;  and  if  he  should  die 
without  issue,  then  to  the  testator's  son  E,  D. — It  was  held  that  R.  D,  took  an  estate  tail. 
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firfty  ftc.  son  in^  tail  male^  and  if  the  hnsband  shduld  die  without  Goodwin 
iflsne  male,  remainder  for  a  term  to  raise  1,500/.  for  portions  for  f.  Clark, 
daughters;  the  husband  died,  leaving  issue  a  son  and  a  daughter,  1  Sid.  102« 
the  son  died  v^ith^ut  issue ;  it  was  adjudged  that  the  daughter  Ooodiar  a. 
should  have  the  1,500/.;  for  that  whenever  the  issue  male  of  the  ^^^^K  S.  C. 
husband  failed,  he  might  properly  be  said  to  be  dead  without 
issue  male :  here  we  observe,  as  there  was  a  preceding  estate 
tail,  a  recovery  suffered  by  tenant  in  tail  would  have  barred  this 
term,  and  the  daughter's  portions;  and  therefore  the  allowing  the 
limitation  to  take  effect,  was  not'running  into  the  inconveniences 
of  an  executory  devise,  limited  on  so  remote  a  contingency ; 
because  this  limitation  was  liable  to  be  barred,  whereas  an  execu- 
tory devise  is  not. 

X.  (/)  But  though  the  courts,  in- the  case  of  personal  estates, 
generally  incline  to  pay  attention  to  any  circumstance  or  expres- 
sion in  the  will,  that  seems  to  afford  a  ground  for  construing  a 
limitation  after  dying  without  issue,  to  be  a  dying  without  issue 
living  at  the  death  of  the  party,  in  order  to  support  the  devise  Lee«.  Vin- 
over,  yet  in  the  case^f  a  real  estate,  it  seems  the  construction  is  cent,  Cro. 
generally  otherwise  ;(ar)' for  there  we  are  to  consider  the  interest  Etiz.  26. 
of  the  heir  at  law  is  concerned,  which  is  always  much  favoured  1  Leon.  265. 
by  our  laws.(y)  8  Leon.  106. 

(x)  Accord.  Tennjf  d.  Agar  v,  Agafy  12  Batty  258,  and  Daruey  v.  €hijfUk$y  4  Jf.  4* 

kei. 

(y)  On  the  $utffect  of  favour  to  the  heir  at  latOy  ho  Fatter  9;  ZfOrd  Romneyy  II 
Eatty  594.  609.  Anon.  6  Mod.  188.  2  Bl.  Conm.  18.  and  Dam  d.  GaMnv. 
iiaMny  Cowp.  657.  661. 

Therefore,  where  a  testator  gave  the  residue  of  his  real  and 
peraonal  estate  to  his  nephews  W.  and  G.  and  if  either  of  them 
should  depart  this  life,  and  leave  no  issue  of  their  respective  bodies.  Forth  v. 
then  he  gave  the  said  premises  to  D.:  here  Ix>rd  C.  Parker,  obsierv-  Chapman, 
ing  that  the  devise  carried  a  freehold  as  well  as  a  leasehold,  never-  1  P.  W.  668. 
iheless,  thought  it  might  be  reasonable  enough  to  take  the  same       [  477  ] 
word  in  two  different  senses,  as4o  the  two  different  estates;  and  ^    .    .« 
that  as  to  the  freehold,  the  construction  should  be,  if  fV.  or  O.  died  cmHruction 
without  issue,  generally,  and  as  to  the  leasehold,  the  same  words^  ^/tAe  ttorde 
might  be  construed  to  mean  a  dying  without  leaving  issue  at  their  /^„  ^  devUe 
death.(t*)  of  real  et^ 

fa/e)  *Hn  eaoe  of  the  death  of  a  person  itnder  age  and  without  leatnng  anff  lawful 
istue^  tide  Toovey  v.  Battettj  10  Easty  460. 


(<)  X.  But  though,  in  the  case  of  personal  estates,  the  courts  generally  incliDe  to 
pay  attention  to  any  circumstance  or  expression  in  the  will,  that  seems  to  aflbrd  a 
ground  for  construing  a  limitation  after  dying  without  issue,  to  be  a  dying  without 
issue  living  at  'the  death  of  the  party,  in  order  to  support  the  devise  over ;  yet  in  the 
case  of  a  real  estate,  it  seems  the  construction  is  generally  otherwise. 

(ti)  In  the  case  of.  Porter  «.  Bradley,  3  Dum.  and  East,  14d»  Lord  Kenyon,  refer- 
ring to  this  part  of  Lord  Macclesfield's  argument  in  Forth  v.  Chapman,  expresses  him- 
self in  these  words  :  *'  If  only  the  first  words .'  leaving  no  issue,'  had  been  used,  they, 
according  to  the  opinion  of  Lord  Macclesfield  in  Forth  v.  Chapman,  must  have  been 
restrained  to  leaving  issue  at  the  time  of  his  death.  But  it  is  contended  that  this  rule  is 
confined  to  chattel  interests  ooly :  however,  a  great  deal  of  argument  is  peoessary  to 
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Mr.  P.  Williams,  indeed,  in  a  note  upon  this  case,  says,  that 
by  the  will  the  limitatioR  over  was  expressly  restrained  to  the 
leasehold,  though  in  Lord  Macclesfield's  note^  that  word  waa 
Vide  8  Atk.  omitted.    But  it  seems  that  Lord  Hardwicke,  ia  the  case  of  Shef- 
288.  field  V.  Lord  Orrery,  observed  that  Mr.  Williams  is  mistaken  in 

that  note,  for  that  upon  looking  into  the  case,  it  appeared,  that 
W  Itft  ^^^  freehold  and  leasehold  were  devised  by  the  same  words. 

Dre    ^Cq  Again,  where  a  testator  having  two  sons  fFl  and  B,  devised, 

Ren^d72°^*  that  if  fF^his  eldest  son  should  happen  to  die,  and  leave  no  issue 
And  vide*  of  his  body  lawfully  begotten,  that  then  and  in  that  case,  and  not 
S  Vez.  sen.  otherwise,  after  the  death  of  fV.  bis  said  son,  he  gave  and  be* 
615.  '  queathed  all  his  lands  of  inheritance  in  L.  unto  B.  to  have  and 

[  478  1  to  hold  the  same  after  the  death  of  the  said  PF.  to  him  and  his 
Etvide  heirs;  it 'was  held,  that  fF.  took  an  estate  tail  by  implication; 

Wealthy  v.   and  that  the  limitation  to  R,  was  a  remainder,  and  not  aa  execu- 
Boeville,  au-  tory  devise.(a) 
pra,  887. 

(a)  Accord.  Dot  d.  EllU  v.  Eflts,  9  EasU  382.  See  also  Oxford  {Unwertily  of)  o. 
Viiflon^  Amb.  385.  Denn  d.  Geering  v.  Shentont  C0wp.  410.  Goodlitle  d.  PFinckleM 
V.  BUlingion,  Doug.  753.  Bd  ed^-  and  Baldmn  v.  Aaroer,  Doug.  503.  n.  l.^ed. 
and  Couip.  809. 

XI.  {x)  We  may  observe,  that  in  all  these  cases  of  personal 
estates,  where  such  restriciive  circumstances  as  I  have  been  in- 
stancing f^ppear,  it  matters  not  whether  the  term  or  other  personal 
estate  be  limited  to  the  first  devisee  or  legatee  indefinitely,  as  in 
the  above-cited  cases  of  Hughes  v.  Sayer,  and  Forth  v.  Chapman; 
or  for  life  expressly,  as  in  Target  v.  Gaunt  above  cited ;  or  to  such 
legatee  and  his  heirs,  or  heirs  of  hi^  body,  or  issue,  or  children,  as 
in  the  cases  of  Lamb  v.  Archer,  Read  v.  Snell,  Lampley  v.  Blower, 
and  Fletcher's  case,  above  cited;  for  the  restriction  it  seems  is 
equally  valid  under  any  of  those  circumstances,  and  gives  effect 

(ft)  See  Jit"   to  the  limitation  over.(A) 

tomeg'Genertd  v.  Hall^  FUzgib.  314.  Ifanden  v.  Clark,  1  Fez.  sen.  9.  Lieuiand  v. 

jSgassiZt  2  Bro.  Cha.  Ca.  615. 

XII.  (y)  A  diversity  has  in  some  cases  been  con-    See  § 
tended  for,  between  a  limitation  of  a  term,  by  such    39da, 

[-  479  ]       words  as  in  the  case  of  a  real  estate  would  give  an     397-600. 

convince  me,  that  in  the  case  of  realty,  those  words  should  be  taken  to  mean  an  indefi- 
nite failure  of  issue.  It  would  be  very  strange  if  ihese  words  had  a  different  meaning 
when  applied  to  real  and  personal  property.  If  such  a  distinction  existed  in  the  law  it 
certainly  would  not  agree  with  the  rule,  Lex  plus  laudaiur  quando  roHone  probatuf; 
bat  it  is  not  founded  in  law." 

In  the  case  of  tHrooke  v.  De  Vandes,  9  Fra.  Vesey,  197,  203^  Lord  Eldon  appears 
not  to  coincide  with  these  suggestions  of  Lord  Kenyon. 

(jp)  XL  In  all  these  cases  of  personal  estates,  where  such  restrictive  circumstances 
as  have  been  mentioned  appear,  it  matters  not  whether  the  term  or  other  personal 
estate  be  limited  to  the  first  devisee  or  legatee  indefinitely,  or  for  life  expressly,  or  to 
him  and  his  heirs,  or  the  heirs  of  his  body,  or  his  issue  or  children,  as  the  lestrictioQ 
is  equally  valid  under  any  of  these  circumstances,  and  gives  e6^  to  the  limitation 
over. 

(y)  XII.  It  has  been  contended,  that,  when  the  words  of  a  will,  if  applied  to  an 
estate  of  inheritance,  would  give  an  express  estate  tail,  the  same  words,  applied  to  a 
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express  estate  tail,  and  a  HmitatioQ  of  the  same  b7  such  words, 
as  ID  the  case  of  a  real  estate  would  only  give  an  estate  tail 
by  implication ;  upon  this  principle,  that  where  the  words  of  a 
willy  it  used  with  regard  to  an  inheritance,  would  give  an  express 
estate  tail,  there  the  same  words  applied  to  a  term  will  pass  the  Vide  1  P. W. 
whole  interest  in  that  term  i  but  that,  where  the  words  of  the  433. 
will,  if  applied  to  a  freehold,  would  give  an  estate  tail  by  impli-  3  P.  W.200. 
cation  only,  there  they  will  not  enure  to  give  the  whole  interest  in 
the  term ;  and  consequently,  that  where  a  term  is  limited  to  one, 
and  if  he  die  without  issue,  remainder  over,  this .  limitation  will 
not  vest  the  whole  term  in  him,  as.a  limitation  to  the  heirs  of  his 
body  or  to  his  issue  would  do ;  but  are  always  to  be  understood 
restrictively,  and  to  relate  only  to  his  dying  without  issue  living 
at  his  death,  and  therefore  give  him  the  ternuonly  during  his  life. 
The  ground  of  the  distinction  is  this:  in  respect  to  an  inheri- 
tance, the  words  dying  without  issue,  are  taken  to  mean  an  inde- 
finite failure  of  issue,  in  order  to  create  an -estate  tail  in  favour  of 
the  issue,  who  are  capable  of  taking  an  inheritance;  but  with  yi^jje  l  P. W. 
respect  to  a  term,  such  a  construction  cannot  benefit  the  issue,  667. 
because  a  term  cannot  descend  to*  them.    In  some  instances,  it  is 
true,  the  court  seems  to  have  countenanced  a  distinction  of  this 
sort;  as  appears  in  P.  fTJs  reports  of  some  of  those  cases  which 
I  have  last  cited  from  him  j^  but  in  all  those  cases,  as  I  have  before       [  480  ] 
noticed,  there  were  some  circumstances  in  the  will,  which  the 
court  observed  confined  the  generality  of  the  expression,  dying 
withotit  issue,  to  dying  without  issue  then  living.    This  appears 
in  the  reports  of  the  respective  cases,  except  in  that  of  Forth  and  Forth  «. 
Chapman,  in  which  P.  Wms.  does  not  notice  the  court's  regard  Chapman, 
to  the  particular  penning  of  the  will.    But  Lord  Hardwicke  it  vi<le  supra, 
seems,  in  the  case  of  Beauclerk  v.  Dormer,  observed,  that  he  was  p*  476. 
counsel  himself  in  that  case  of  Fortti  and  Chapman ;  and4hat  by  ^  Atk.  818. 
the  note  he  took  on  the  back  of  his  brief,  it  appeared  that  Lord 
Macclesfield  laid  a  good  deal  of  weight  on  the  words,  and  leave  ^  Atk.  288. 
no  issue.    And  again,  in  the  case  of  Sheffield  v.  Lord  Orrery,  it 

term,  will  pass  the  whole  interest  in  that  term ;  but  that,  when  the  words  of  the  will,  if 
applied  to  a  freehold,  would  give  an  estate  tail  by  implication  only^  there  they  will  not 
enure  to  give  the  whole*  interest  in  the  term ;  and  consequently,  where  a  term  is  limited 
to  one,  and  if  he  die  without  issue,  remainder  over,  this  limitation  over  is  always  to  be 
understood  restrictively,  as  relating  only  to  the  party's  dying  without  issue  living  at  his 
decease.  But  the  cases  do  not  support  this  distinction  :  on  a  comparative  view  of  all 
the  cases,  the  rule  appears  to  be,  that,  although  in  the  limitation  of  personal  estate, 
afier  a  dying  without  issue,  these  words  shall  not  tx  vi  itrwini^  and  without  the  con- 
currence of  any  other  circumsfanoe  of  intention,  signify  a  dying'  without  issue  then 
living,  even  though  the  limitation  is  in  the  nature  of  an  estate  tail  by  implication  only,  yet, 
on  the  other  hand,  they  shall  not  tx  vi  iermim^  where  there  is  any  other  circumstance  of 
intention,  import  an  indefinite  failure  of  issue,  even  though  the  limitation  is  in  the 
nature  of  an  express  estate  tail ;  and  that  in  either  case,  if  the  limitation  rests  only 
npon  the  usual  extent  and  import  of  those  words,  the  limitation  over  is  too  remote,  and 
therefore  void,  and  the  whole  vests  in  the  first  devisee  or  legatee ;  but  that  in  either 
case,  the  signification  of  these  words  may  be  confined  to  a  dying  without  issue  then 
living,  by  a  clause  or  circumstance  in  the  vidll,  which  can  indicate  or  imply  such 
intention. 


MO  OF  EXECUTORY  ESTATES 

seems  Lord  Hardwicke  riiid  that  Lord  Macclesfield  decreed  tli# 
limitation  in  Forth  v.  Chapman  good,  upon  the  words  leave  no 
2  Vez.  649.  iisue ;  and  in  the  case  of  Garth  and  Baldwin,  it  was  again  ob- 
served, that  in  Forth  and  Chapman,  the  court  went  on  the  word 
leaving. 

It  is  obvious,  that  if  the  court  had  grounded  their  decisions  on 
the  distinction  I  am  speaking  of,  it  would  have  been  needless  to 
have  inquired  into,  or  insisted  upon  those  circumstances  of  ree- 
trictioir,  upon  which,  in  delivering  their  opinions,  the^  laid  so 
much  stress.  Besides,  where  no  such  circumstances  have  ap- 
peared, it  has  been  determined,  that  the  limitation  of  a  term  over 
after  a  dying  without  issue,  even  in  such  cases  where  the  linaita- 
tion  could  only  have  given  an  estate  tail  by  implication  in  a  real 
estate,  is  to  be  taken  in  the  legal  extent  of  the  expression ;  and 
therefoce  the  limitation  over,  being  (in  that  sense)  too  remote,  is 
Supra,  p.  utterly  void.  ^  This  appears  in  the  caee  of  Love  and  Wjrndham 
461.  before  cited,  where  the  first  limitation  was  not  even  indefinite, 

but  was  expressly  restrained  to  the  life  of  the  legatee. 
2  Freem.  -         So  where  a  lessee  for  1000  years  without  im^peachment  of 
210,Burford  waste,  devised  to  Z.,-and  if  he  should  die  without  issue,  then  to 
e.  Lee.  JB.,  the  court  held  that  the  remainder  was  void,  and  that  the 

whole  vested  in  L.  his  executors  and  administrators. — And  where 
S  Frsem.       a  personal  estate  was  devised  to  w9.,  and  in  case  she  should  die 
287.  Anon,    without  issue,  then  to  B,y  it  was  resolved  that  the  devise  over  to 
B.  was  void,  and  the  whole  decree  to  «^. 

t481  ]  Again,  in  a  later  case,  where  a^.  possessed  of  a  per-    See  §  556. 

it^ibb.       sonal  estate,  appointed  by  will,  that  it  should  be  sold, 
08.  and  the  money  arising  fift>m  the  sale  to  be  to  the  use  of  his  sister 

Green  t.       ^^  and  if  she  should  die  without  issue,  it  should  go  equally  be- 
Rod.  tween  his  other  sisters;  and  in  a  subsequent  clause  it  was  said, 

th6n -after  the  death  of  his  sister  M.  in  manner  aforesaid,  &c. 
There  it  was  contended,  that  although  the  first  limitation  to  1£ 
contained  nothing  to  restrain  the  generality  of'  the  meaning,  of 
dying  without  issue;  yet  the  words  in  the  subsequent  clause 
^  then  after  the  death,"  amounted  to  a  restriction,  which  confined 
it  to  a  dying  without  issue  living  at  the  death  of  3f.  But  the 
court  observed  that  the  words  in  manner  aforesaid,  prevented 
such  a  construction ;  because  they  referred  to  the  first  limitation, 
and  were  tantamount  to  a  repetition  of  it ;  vhich  being  a  dying 
without  issue  generally,  the  limitation  over  was  too  remote,  and 
therefore  void. 

These  authorities  directly  overturn  the  distinction  above  men- 
tioned in  both  its  points,  f.  «.  as  well  in  respect  to  the  validity  of 
the  subsequent  limitation  over,  as  in  regard  to  the  whole  not  vest- 
ing in  the  first  devisee  or  legatee. 
Atkinson  D.       And  though  Lord  Talbot  seemed  to  admit  the  distinction  in  the 
Hutchinson,  case  of  Atkinson  v.  Hutchinson,  yet  it  was  only  by  way  of  aux- 
8upra,473.    iliary  argument;  he  by  no  means  appears  to  have  founded  his 
opinion  or  decree  in  the  case  upon  it ;  nor  indeed  was  there  any 
call  for.  it ;  for  the  words  there,  were,  <  without  leaving  issue,'  the 
import  of  which  I  have  considered ;  and  in  regard  to  which  words 
Lord  Talbot  observed,  the  case  of  Forth  and  Chapman  was  in 
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pointy  as.  there  oonld  be  qo  difference  between  the  words  without 
leaying  issue,  and  leaving  no  issue ;  he  founded  his  decree  there* 
fcNre  upon  the  precedents  in  point  And  it  is  further  observable, 
ttuit  in  Atkinson  v,  Hutchinson  there  was  a  preceding  limitation, 
upon  the  death  of  any  of  the  children  without  leaving  issue,  to 
the  survivors  of  them ;  now  this  strictly  was  not  applicable  to  an 
indefinite  failure  of  issue,  because  confined  to  a  survivor ;  and  it 
was  but.  reasonable  to  give  the  same  words  the  sametx>nstructioii 
in  the  subsequent  limitation,  which  they  must  bear  in  a  limitation^ 
immediately  preceding,  applied  to  the  same  subject. 

And  so  in  a  case  of  later  date,  where  the  testator  said,  ^  ilf.  2X       [  482  ] 
I  make  my  sole  heir  and  executrix,  and  if  she  die  without  issue,  2  Atk.  806, 
then  to  go  to  L,  B.\  Lord  Hardwicke  held,  that  no  authority  Beauclerk 
came  up  to  supporting  the  point,  that  ex  vi  termini  such  a  Iimita«  v.  Dormer, 
tion  of  a  personal  estate  should  be  confined  to  a  dying  without 
issue  living  at  the  death  of  the  first  taker ;  and  that  as  the  limita- 
tion was  general,  and  not  restrained  by  any  circumstance  in  the 
will,  the  devise  over  was  void.     And  his  Lordship  was  of  the  2  Atk.  376. 
same  opinion  in  a  subsequent  case,  when  he  said,  <<  Where  there  Saltern  v. 
is  a  devise  of  a  lease  for  years  to  a  man,  and  if  he  die  without  Saltern, 
issue,  remainder  over;  there  is  no  doubt  but  the  whole  interest 
vests  in  the  first  taker.'' 

Indeed,  since  the  case  of  Beauclerk  v.  Dormer,  there  has  been  Jan.  1768. 
the  case  of  Eeily  v.  Fowler  determined  in  the  House  of  Lords  Keily  v. 
upon  an  appeal  from  the  court  of  Chancery  in  Ireland :  where  Fowler, 
W.  C.  left  and  bequeathed  tfnto  bis  daughter  and  only  child  all  6  Bro.  Pari. 
his  worldly  substance,  lands,  stock,  corn,  debts,  and  household  Cku.  809. 
goods,  provided  she  married  by  the  consent  of  his  executors 
therein  mentioned ;  but  in  case  she  married  without  the  consent 
of  his  executors,  she  was  to  have  only  twenty  cow-s  and  a  horse 
for  her  whole  fortune :  and  after  naming  •/?.  and  B.  his  executors, 
he  appointed,  that  in  case  'his  said  daughter  should  die  without 
issue,  all  his  said  substance  should  return  back  to  his  executors, 
to  be  distributed  as  he  should  thereafter  direct. — ^And  lastly,  in 
case  his  daughter  should  marry  without  consent,  or  die  without 
issue,  he  appointed  that  all  his  said  substance,  &c.  should  return 
back  to  his  executors,  to  be  by  them  distributed  in  manner  fol- 
lowing; viz.  to  his  nephew  J.  D.  100/.  to  H.  O.  50/.  to  each  of 
bis  executors  aforesaid  50/.  to  his  daughter  twenty  caws  and  a 
horse  only,  and  the  remainder  to  be  equally  divided  amongst  ttie 
children  of  his  sister  E,  P. 

The  Question  was,  whether  the  limitation  over  of  the  personal 
estate  after  the  death  of  the  testator's  daughter  without  issue  was 
good  ?  The  Court  of  Chancery  in  Ireland  held  it  was ;  and  their 
decree  was  confirmed  by  the  House  of  Lords  here,  upon  the 
opinion  of  the  Judges,  that  the  bequest  over  was  to  take  efl^ect 
on  the  death  of  the  daughter  without  issue  then  living. 

Now,  in  this  case,  we  may  observe,  a  circumstance  admitted  in       [  483  ] 
construction  as  restrictive  of  the  general  import  of  the  words 
'die  without  issue;'  which  was  the  supposed  reference  of  the 
word  executors,  and  then  in  the  defection  by  her  marriaj^e  with^ 
out  consent  or  death  without  issue,  that  the  estate  should  return 
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back  to  his  execatora,  to  be  distributed  by  them,  (viz.)  the  two 
ezeouton  named  in  bis  will,  because  after,  upon  the  same  erent, 
he  gave  to  each  of  his  executors  aforesaid  50/.  Therefore  this 
was-  considered  as  a  personal  trust  in  those,  particular  executors, 
to  be  performed  by  them,  after  the  determination  of  the  first  estate 
by  either  of  the  two  events,  of  his  daughter's  marriage  without 
consent,  or  her  death  without  issue.  And  taking  the  Case  ia  that 
light,  we  must  suppose  the  testator  to  have  considered  both  these 
events  to  be  such,  as  if  they  happened  at  all,  \^ould  in  ail  proba* 
bility  happen  in  ihe  life4ime  of  his  said  executors^  or  one. of 
them;  otherwise  we  make  him  repose  a  trust  in  his  executors, 
inconsistent  with  a  probability  of  their  living  to  perform  it 
(  AYtth'        ^^  to  any  thing  that  might  be  inferred  from  the 

]  it^J^j  devise  over  to  his  sister's  children  being  intended  as  See  &  556. 
"^Tbt  *  P«'*'n«'  P'ovbioo^  for  them,  as  much  may  in  all 
)^f  of  the  <^^^^^  ^  inferred  from  a  devise^  over  to  any  relation  or  other  per- 
RemonderUy  ^^y  ^^^  therefore  seems  to  be  of  no  weight.(a?) 
vide  6  Bro.  Pari.  Com,  818:  and  a  bequeif  cf  fetwnoX  etUUe  to  ttco  pertomf  a» 
ienanii  ifi  common^  and  in  ease  one  of  tkem  dies.  tDitkeM  ttme,  then  hie  share  to  go 
to  the  survivor  of  them,  has  been  held  to  be  a  bequest  of  the  tkare  to  the  survivor, 
in  the  event  of  the  death  of  one  of  them  without  issue  living  at.  his' decease^  Vide 
Hughes  V.  Sayer,  and  Nichols  v.  Skinner,  supra,  472-73. 

1["  Indeed  the  velry  circumstance  I  have  noticed,  and  which 
seen^s  to  have  been  the  principal  ground  of  the  decision,  has 
been  since  treated  as  trivial;  but  when  wer consider  the  avidity 
of  our  courts  to  lay  bold  of  any  circumstance,  however  slight,  to 
support  these  limitations  of  personal  estates,  and  compare  this 
with  the  distinction  so  often  taken  for  that  purpose,  between 
dying  without  issue,  and  without  leaving  issue,  and  other  almost 
imperceptible  shades  of  distinction  in  some  of  the  cases  I  have 
cited,  I  think  it  may  be  deemed  no  violence  of  common  sense  to 
allow  this  a  place,  at  least,  in  the  middle  class  of  them;  and  the 
nature  of  the  chattels  to  be  given  to  the  daughter  in  the  event  of 
[  484  ]  her  dying  without  issue,  viz.  (cows  and  horses)  was  not  suitable 
to  the  supposition  of  an  indefinite  failure  of  issue."](jr) 

1  -■'  .    ■  : 

(z)  The  passage  in  the  text,  which  lies  between  the  brackets,  was  inserted  m  the 
edition  published  of  this  essay,  soon  after  Mr.  Feame's  decease,. by  Mr.  Powell,  from 
a  note  in  Mr.  Feame*8  hand-writiog,  probably  intended  for  this  place.  It  seems  to 
have  been  occasioned  by  what  fell  from  Lord  Thurlow  in  Bigge  v.  Baisley,  1  Bra. 
Cha.  Rep.  187,  where  the  testator  bequeathed  all  his  personality  ^'  to  Frances  Harris, 
her  heirs,  executors,' administrators  and  assigns  for  ever;  but  in  case  of  her  death  with- 
out issue,  he  gave,the  whole  to  the  eldest  son  of  his  brother  Richard,  his  heirs,  executors, 
administrators,  and  assigns,  and  if  there  should  be  no  such  son,  to  his  said  brother.** 
Lord  Thurlow  was  of  opinion,  that  the  words,  Mn  case  of  her  death  without  issue,* 
must  be  understood  of  a  general  failure  of  issue,  and  that  the  bequest  over  was  there- 
fore too  remote.  .  In  delivering  his  opinion,  his  Lordship  is  stated,  in  the  report  of  the 
case,  to  have  used  these  expressions :  "  I  agree  with  you  that  the  general  sense  of 
dying  without  issue,  is  at  the  time  of  the  death.  That  is  the  grammatical  construction, 
and  is  the  sense  in  general  6f  those  who  use  the  words.  There  should  be  as  little 
contradiction  as  may  be  in  the  determination  of  the  courts ;  the  words  leaving,  and 
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I  therefore  apprdiend,  the  judgment  in  the  case  of  Keily  and 
Fovier,  does  not  at  all  clash  with  the  decision  of  Lord  Hard- 
wicke  in  the  case  of  Beauclerk  v.  Dormer.  But  that  both  those 
eases  concurred,  in  confirming  the  very  same  distinction  in  regard 
to  the  effect  or  validity  of  an  exectitory  limitation  of  a  peraonal 
estate  after  a  dying  without  issue^  under  different  circumstances 
of  iatitudeor  restriction,  as.  the  whole  series  of  preceding  oases 
seems  to  have  furnished  us  with,  if  we  class  and  estimate  the 
resolutions  in  these  cases.according  to  the  several  grounds  on  - 
which  they  appear  to  have  been  founded ;  and  that  the  distinc- 
tion thus  to  be  collected,  from  a  general  comparative  view  of  all 
the  cases  upon  this  point,  appears  to  be  no  more  nor  less  than 
this,  viz. 

That  although,  in  the  limitation  of  a  personal  estate,  after  a  .^ceord!. 
dying  without  issue,  those  words  shall  not  tx  vi  terminij  and  Porter  p. 
without  the  concurrence  of  any  other  ciicuiAstance  of  intention,  Bradley. 
signify  a  dying  without  issue  then  living,  even  though  the  limita*  ^  ^*  ^- 1^^* 
tion  is  in  the. nature  of  an  estate  tail  by  implication  only;  yet  on  ?^^^f^j^^^ 
the  other  hand  they  shall  not  ex  vi  ierminiy  when  there  is  any  "'  p^igt^^ 
Other  circumstance  of  intention^  import  an  indefinite  failure  of  ^^'^' 
issue,  even  thougli  the  limitation  is  in  the  nature  of  an  express  j^^^^Zi^ 
estate  tail;  but  that  in  either  case,  if  the.  limitation  rests  solely 
upon  the  usual  extent  and  import  of  those  words,  the  limitation 
over  is  too  remote,  and  therefore  void,  and  the  whole  vests  in  the 
first  devisee  or  legatee;  but  that,  ia  either  case,  the  signification 
of  these  words  may  be  confined  to  a  dying  without  issue  (hen  -.    (x'sThe 
living,  by  any  clause  or  circumstance  in  the  will,  which  can  indi-  u>hJieofihU 
eate  or  imply  such  intention.(ar)  par^graphU 

•  cUedinBariowv.Salier,li^e$ASU 

XIII.  (a)  But  however,  it  has  been  said,  that  where  a  personal       [  486  ] 
■    — -       - '■■'  ,.-,  -. 

o/ter,  go  far  towards*  overturning  the  rule.  It  would  be  better  sense  to  say,  that  in 
Meilp  and  Fowler^  tbere  was  no  rule  of  construction,  than  Mr.  Feame's."  Probably, 
the  last  of  these  expressions  was  supposed  by  Mr.  Feame  to  imply  a  disapprobation  of 
the  general  conclusion  drawn  by  hiro  from  his  view  of  the  cases  on  the  subject,  and 
expressed  bv  him  in  the  following  page.<^Mr<  Powell  contends  at  lar^  in  defence  of 
Mr.  Fearne^s  conclusion ;  he  cites  Hughes  v.  Sayer,  1  Fsere  Wilbams,  534,  cited 
supra,  472 ;  Balguy  or  Balgney  e.  Hamilton,  reported  Mosely's  Rep.  166,  cited  Amb. 
414 ;  Smith  e.  Fisher,  2  Rep.  Cha.  187 ;  Doe  d.  Lyde  e.  Lyde,  1  Dum.  and  East, 
M8 ;  AttcHrney  Gen.  o.  Bay  ley,  2  Bro.  Rep.. Chan.  553.  To  these  may  be  added  the 
sohsequent  cases  of  Glover  d.  Stiothofi*,  2  Bro.  Cha.  Rep.  33  ^  Chandless  e.  Price,  3 
Pra.  Ves.  99 ;  and  Ra^i^lins  v.  Goldfrap,  5  Fra.  Ves.  440. 

In  the  Appendix,  Note  IV,  the  reader  will  find  an  interesting  discussion  on  a  grant 
of  a  lease  lor  years,  to  take  efiect  after  the  decease  of  a  person  having  no  estate  in  the 
land,  and  a  general  failure  of  issue  of  his  body. 

(a)  XIII.  With  respect  to  the  validity  of  the  limitation  over,  it  is  the  same  thing  in 
devises  of  personal  estate,  whether  the  first  devise  be  to  one  for  life  expressly,  and  if 
he  die  without  issue,  remainder  over ;  or  to  one  (indefinitely),  and  if  he  die  without 
issue,  remainder  over. — If  there  be  any  difiercnce  in  the  cases,  it  may  be  that,  though 
in  the  latter  case,  (where  there  are  no  restrictive  circumstances  to  confme  it  to  a  devise 
WiUiout  issue  then  Hviuff),  the  whole  vests  in  the  first  devisee,  yet  In  the  former,  it 
might  perhaps  in  some  instances  at  least,  be  considered  as  retikming  to  the  executors 
or  personal  repiesentatives  of  the  testator,  after  the  death  of  the  tenant  for  life. 
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1  Eq.  Abr.    estate  was  limited  to  one  for  life  expressly,  and  if  he  die  without 

362.  pi.  12.   issue,  remainder  over,  such  remainder  oirer  was  good,  because 

Et  vide        the  express  estate  for  life  should  not  be  enlarged  by  mere  words 

1  Jfertv.670.  of  implication.    The  place  cited  for  this  point  in  1  Eq.  Abr.  is  1 

Chan.  R^p.  411,  which  must  be  an  error  in  the^rint,  for  there  is 

no  such  page  or  case  in  the  book;  in  2  Chan.  Kep.  410,  indeed. 

Vide  supra,   there  is  the  case  of  Sniith  r.  Ctever,  which  is  also  reported  in  2 

p.  474.  Vern.  38,  in  which  case  it  was  hteld,  where  interest  of  money  was 

bequeathed  to  one  for  life,  and  if  she  should  die  without  issue, 

the  principal  to  remain  over^  that  the  limitation  over  was  good. 

But  that  decision  turned  upon  a  different  principle;  for  that  case 

was  determined  upon  a  distinction  taken  between  a  bequest  of 

the  interest  of  money  to  one  for  life,  and  a  bequest  of  the  money 

Vide  supra,   itself.    A  distinction  which  appears  to  have  been  since  exploded 

p.  464,  474,  in  the  cases  of  Butterfield  v.  Butterfield,  and  of  Daw  v.  Pitt,  be- 

6.  fore  cited.    And  indeed  from  the  general  tenor  of  the  cases  cited 

m  the  preceding  pages,  it  may  be  collected,  that,  with  respect  to 

the  validity  of  the  limitation  over,  it  is  the  same  thing,  whether 

the  devise  of  a  personal  estate  be  to  one  for  life  expressly,  and  tf 

he  die  without  issue,  remainder  over;  or  to  one  (indefinitely), and 

if  he  die  withofut  issue,  remainder  over.    Thus  in  the  case  of  Love 

Supra  p.     ^*  Windham,  the  devise  was  to  one  for  life  expressly,  and  if  he 

461.  '    '      ^^^  without  issue,  remainder  over;  and  yet  the  remainder  was 

heldvoidi 

[  487  ]  So  in  a  case  where  a  testator  devised  a  term  to  trustees  iu  trust 

Clare  v.        ^o^  his  son  T.  for  so  many  years  of  the  term  as  he  should  live, 

Clare,  &nd  after  his  decease,  in  trust  for  the  issue  mide  of  T.  lawfully 

Cas.  Temp,  begotten,  for  so  many  years  of  the  Unexpired  term  as  such  issue 

Talb.  21.      male  should  live,  and  when  the  issue  male  of  his  said  son  should 

happen  to  be  extinct,  then  in  trust  for  his  second  son  fF.  for  life, 

remainder  over,  &c.  and  made  7!  sole  executor  and  residuary 

legatee;  T.  died  without  isdue  male:  though  Lord  Talbot  held 

in  this  case  that  the  subsequent  limitation  to  the  issue  did  not 

enlarge  the  express  estate  for  life  given  to  the  £rst  devisee ;  yet 

he  also  held  that  the  remainder  over  upon  the  extinction  of  issue 

male,  (which  is  equivalent  to  a  dying  without  issue,  when  taken 

as  an  indefinite  failure  of  issue)  was  void;  and  that  7!  became 

entitted  to  it  i)y  the  residuary  bequest  to  him. 

If  there  is  any  difference  between  a  limitation  of  a  term,  &c.  to 
one  for  life  expressly,  and  if  he  die  without  issue,  remainder  over, 
and  a  limitation  to  one  indefinitely,  and  if  he  die  without  issue, 
remainder  over,  it  might  be  this;  that  although  in  the  latter  case, 
(where  there  are  no  restrictive  circumstances  to  confine  it  to  a 
dying  without  issue  then  living)  the  whole  vests  in  the  first  de- 
visee; yet  in  the  former  it  might  perhaps,  in  some  instances  at 
least,  be  considered  as  returning  to  the  executors  or  personal  re- 
^    presentatives  of  the  testator,  aftei^  the  death  of  tenant  for  life. 
Supra, 480,       That  in  th^  latter  case  (where  there  is  no  such  restriction  as 
and  vide  2    above  mentioned)  the  whole  vests  in  the  first. devisee  or  legatee, 
Siderf.  151,  appears  from  the  above-cited  case  of  Burford  v.  Lee,  and  the 
and  Saltern  .  other  ease  cited  from  Freeman ;  as  well  as  from  other  cases  which 
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might  be  cited:  and  possibly  the  abore-cited .^case  of  Clare  ti,  v.  SaherD* 
Clare,  where  Lord  Talbot  held,  that  the  limitation  to  the  issue  did  8upra,p.483. 
not  enlarge  the  ekpress  estate  for  life ;  and  consequently  that  T.  Supra^inthis 
did  not  take  the  whole  term  by  virtue  of  the  limitation,  but  that  V^^'\ 
the  residue  of  the  term,  after  his  life  interest,  vested  in  him  as  ^  ^*^® 
residuary  legatee  of  his  father,  might  be  resorted  to  aa  affording  —^^'^  ^' 
an  instance  of  the  residue  entirely  resulting  to  the  executor  in  the  a^*}?^  3^0 
former  case.  ^  ' 

For  though  it  seems,  that  wherever  a  term  is  devised  to  one 
for  a  day^or  an  hour,  it  is  held  to  be  a  devise  of  the  Whole  term,       [  488  ] 
if  the  devise  over  be  void,  and  it  appear  to  be  the  intention  of  the  y^d.  1  p.  w. 
testator  to  dispose  of  the  whole  from  his  executors,  yet,  if  such  666. 
intention  does  not  appear,  then  it  has  been  held,  that  aJimitation 
of  a  term  to  one  for  life,  does  not  vest  the  whole  so  absolutely  in 
him  as  to  be  at  his  disposal,  but  leaves  a  possibility  (viz.  upon 
die  death  of  the*^ devisee  within  the  term)  of  reverter  in  the  exe- 
cutors of  the  testator.    Thus  where  ^.  possessed  of  a  term  for  99  \  ^\\i^  281 
years,  devised  it  to  B,  for  life,  and  then  to  C.  for  life,  and  so  on  to  Eyres  9.^ 
five  others  successively  for  life ;  after  the  death  of  all  seven,  upon  Faulkland; 
the  question  who  should  have  the  residue  of  the  term,  it  was  ad-  and  yide 
judged  to  revert  to  the  executors  of  the  testator.  Pollexf.  82. 

XIV.  (6)  Upon  the  distinction  between  a  dying  without  issue 

generally,  and  a  failure  of  issue  confined  to  the  period  of  a  life  in 

being;  it  seems  to  follow,  that  though  an  executory  devise  in  taU 

or  in  fee  to  one  in  esse  after  a  dying  without  issue,  is 

See  §  559.    void;  yet  an  executory  devise  for  life  to  one  in  esse^  Vide  Doe 

to  take  place  after  a  dying  without  issue,  may  be  d.  Lyde 
good;  because  in  the  latter  case,  the  future  limitation  being  only  9.  Lyde, 
for  lUe  of  one  in  esse^  it  must  necessarily  take  place  during  thi^t  ^  Dumf.  ds 
life,  or  not  at  all;  and  therefore  the  failure  of  issue,  in  that  case,  ^^^  I^^P* 
is  confined  to  the  compass  of  a  life  in  being.  ^^^- 

Upon  this  principle  it  appears  that  the  resolution  in  the  case  of 
Oakes  v.  Chalfont  may  be  accounted  for  and  maintained;  where  Oakesv. 
a  term  was  limited  in  trust  for  one  for  life,  then  for  his  wife  for  Chalfont, 
life,  then  for  B.  for  life,  then  for  his  children  for  their  lives,  and  Pollexf.  88. 
for  want  of  such  issue,  to  J.  for  life,  then  to  his  children  for  their  ^^  vu/e 
lives,  and  for  want  of  such  issue,  then  to  «R  C.  for  life,  with  other  ^°^J!^ 
limitations  over.    The  first  devisee  and  his  wife  died,  and  B.  and  ^"  v*^' 
J.  died  without  issue;  and  upon  the  question.  Whether  thq  limi-  |-.  t    ^^J 
tation  to  S.  C.  was  good,  it  was  adjudged  that  it  was  good.  Here    jJ^'Il 
we  observe,  the  limitation  to  S.  C.  was  only  for  life,  so  that  if  all  ^^^^l^^^^r 
the. preceding  trusts  did  not  fail  or  expire  in  the  life-time  of  S.  C,  ^j^  decision 
that  limitation  could  not  take  effect;  and  consequently  it  was  jeem*  io  be 
confined  to  the  period  of  a  life  in  being,  viz.  the  life  of  S.  C,  and  doubud. 
therefore  did  not  create  a  perpetuity. 

So  in  another  case,  where  ^.  tenant  for  life,  demised  to  trustees  2  P.  W.  676, 
for  99  years,  if  she  should  so  long  live,  in  trust  for  herself  during  in  case  of 


(h)  XrV.  Though  an  executory  devise  in  tail  or  in  fee  to  one  in  esse  after  a  dyiag 
without  issue,  is  void,  yet  an  executory  devise  for  life  to  one  in  esse^  to  take  place  after 
a  dying  without  issue,  may  be  good. 
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King  9.  her  widowhood,  and  after  her  marriage,  then  in  trust  for  C.  faer 
9.  Cotton,  second  son  and  the  heirs  of  Ms  body,  and  if  he  died  without  issae, 
then  in  trust  (or  D.  her  next  son ;  upon  the  question,  whether  the 
limitation  over  to  D.  was  good,  it  was  said,  that,  the  only  objec- 
tion to  limiting  a  term  to  one  and  the  heirs  .of  his  body,  and  then 
over  in  default  of  issue,  was,  because  it  would  of  ake  a  perpetuity; 
but  here  the  whole  term  being  to  determine  on  ^.'a  death,  there 
could  be  no  perpetuity ;  nor,  indeed,  could  there,  for  the  subse- 
quent limitation  could  not  possibly  take  elEEect,  unless  it  was  in 
.    .  the  life-time  of  ^.   The  court,1t  appears,  gave  no  opinion  on  this 

point;  but  the  reporter  (with  good  reason, as  it  seems)  adds  ^deo 
gtuertf  though  it  seems  rather  to  be  a  <gopd  limitation  of , the  trust, 
and  within  the  reason  of  the  Duke  of  Norfolk's  case  and  the 
several  other  subsequent  resolutions  grounded  thereon.^' 
Vide  8  Atk.  ^^^  upon  the  same  principle  Lord  Hardwicke  observed,*  that 
449^  '  if  a  man  limits  a  sum  of  money,  on  failure  of  issue  of  the  bodies 

of  husband  and  wife,  to  any  other  person  in  tail,  it  would  be  void 
as  an  executory  devise,  being  too  remote,  as  depending  upon  s 
dying  without  issue  generally ;  but  where  the  lioiitation  over  is 
for  life,  there  it  is  a  reasonable  construction  to  confine  it  to  s 
£Biilure  of  issue  during  a  life  in  being ;  which  had  been  held  in  the 
(x)  For  fiif"  ^"^'^^  of  executory  devises  to  be  good,  if  it  falls  within  the  compass 
iker    infor-  ^^  ^^^^  ^  many  lives  in  being  at  the  same  time,  {x) 
motion  on  the  mbjeei  iff  the  fort  going  chapter^  $ee  Sheppard  v.  LesHpigham,  Jlmb. 
122 ;  Ezel  v.  Wallace,  2  Vex.  Men.  117 ;  Bulioek  e.  Knighi,  1  Ch.  Ca.  265.  2  Ch. 
Oi.  114;  IRmplandv.  Courtney ^  2  fVeem.  250,  ctied  infra,  ^9;  and  JSttorneg-Oe^ 
neral  V.  Jmnor,  S  Jltk.  112. 

TTit  eaeee  reacting  deviee  of  real  eetetu*  after  payment  of  debie  are  cited  and 
eommenied  itpon  69  Jl/r,  Poweili  in  a  note  at  the  end  of  theforegoing  chapter t  in  hie 
edition  of  Mr.  Feame's  work^  vol  2.  p.  282. 


[  490  ]  CHAPTER  THE  FOURTH. 

OP  OTHBH  MATTERS  RELATIim  TO  JEXBCUTORY  DEVISES. 

I.  (A)  We  have  seen,  in  the  preceding  part  of  (his  treattsei  that  in 
Dod  s.  respect  to  limitations  of  real  estates,  where  an  Estate  for  life  is 

Dickinson,    givet^  to  the  ancestor,  followed  by  a  limitation  to  his  heirs  general 
Vio.  vol.8,    or  special,  the  subsequent  limitation  vests  in  the  ancestor,  and 

p.  451.  pi.    the  heir  takes  not  by  purchase.    But  in  the  limitation  of  personal 

*--    -■       •     .----^-    -     --       ■■■■  —  ■        ■-    ..    ,^ 

(«)  I.  If  a  term  be  devised  to  one  for  life,  and  afterwards  to  the  heira  i^  his  bodyi 
these  words  are  generally  words  of  limitation,  and  the-whole  vests  in  the  first  taker; 
but  if  there  appears  any  other  circumstance  or  clause  in  the  will,  to  show  the  intenti<^ 
Uiat  diese  words  should  be  words  of  purchase  and  not  of  limitation,  then  it  seems  the 
ancestor  takes  for  life  only,  and  his  heir  wilt  take  by  purchase. 

On  the  general  doctrine  contained  in  these  paragraphs  of  tkie  present  chapter,  see 
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aUteSyE  similar  ruladoea  not  always  hold.   If  a  term  be  devised  26.  Supra,- 

to  one  for  life,  and  afterwards  lo  Ibe  heirs  of, his  body,  these  p-  463.    2, 

words  are  generally  words'of  limitatioD,  and  the  whole  vests  in  Atk.  876. 

the  first  taker;  as  is  evident  from  several  of  the  cases  before  ^  Atk.  808. 

fixed.  ^^^  ^'^^ 

Daw  V.  Pitt, 

supra,  p.  464.    Ei  vide  Dona  e.  Penny^  1  Meriv.  20.  4*  Brouncker  v  Bagai^  ibid,  871.. 

. . . __^ /■ 

■  I  -  »       ■■■■■■.■■        ■    ■  I  I  I    ■    I  I    ■      ■      » 

Doe  d.  Lyde  «.  Lyde,  1  Dui^Q  &  Gcuit,  593 ;  ex  parte  Sterne,  6  Fra.  Ves.  156 ;  and 
particularly  Knight  o.  Ellis,  2  Bro.  Cb.  Ca.  570,  In  that  case,  the  testator  directed 
his  trustees  to  pay  the  interest  of  certain  trust  money  to  his  nephew  for  bis  life,  and 
after  his  decease,  gave  the  trust  money  to  the  issue  male  of  his  nephew,  and  in  default 
of  such  issue,  to  his  nieces. — In  his  decree  on  this  case,  Lord  Thurlow  thus  expressed 
himself:  *'  I  think  it  pretty  plain  that  under  this  Will,  the  nephew  took  only  an  interest 
for  Hfe,  in  the  fund  in  question,  and  that  it  was  only  a  contingency  on  which  it  was  to 
ffo  to  his  issue  male ;  and  that  the  plaintif!s  take  the  fund  in  the  altemalTve  of  that  oon- 
tmgency.  I  obserre  that»  in  a  book  of  great  character,  and  which  has  treated  the  sub** 
ject  with  great  diligence  and  attention,  I  mean  Mr.  Feame's  Essay  on  the  Learning  of 
Contmgent  Remainders,  after  citing  and  discussing  all  the  cases  on  this  head,  in  the 
Court  of  Chancery,  he  concludes  it  by  la3ring  it  down  as  the  rule  of  this  court,  that  it' 
will  go  every  length  possible,  to  carry  the  int^tion  of  the  testator  into  execution,  for 
the  benefit  of  those  to  whom  the  testator  designed  a  benefit.  It  must  have  occurred  to 
the  Judges  who  decided  those  cases,  that,  und^  the  idea  of  making  the  rules  of  decision, 
as  to  leasehold  estates,  analogous  to  those  which  are^ipplied  to  estates  of  inberitanoe, 
the  intention  of  the  testator  must  be  much  oftener  disappointed  than  carried  into  effect ; 
and,  then,  thefe  is  no  wonder  that  the  court  should  try  to  get  out  of  the  technics}  rule  by 
any  means  it  can.  Now,  what  do  the  cases  come  tol  A  man,  by  his  will,  devises  to 
A.  for  life  j^there  being  plainly  an  interest  only  for  life  given,  if  that  were  all,  the  dis- 
position would  end  there  as  to  A,y  and  any  other  gift  would  be  eflfectnal 
See  §  590,  after  his  death.  The  testator  then  gives  the  same  fund  over  to  B.  after 
600.  the  failure  of  issue  of  A.    What  is  the  court  to  do?    It  is  clear  that  a 

life  interest  only  is  given  to  A,  It  is  clear  that  no  benefit  is  given  to  B. 
while  there  is  any  issue  of  A,  The  consequence  is,  that,  as  no  interest  springs  to  B., 
and  no  express  estate  is  given  after  the  death  of  A.,  the  intennediate  interest  would  be 
undisposed  of,  unless  A.  were  considered  as  taking  for  the  benefit  of  his  issue  as  well 
as  of  himself;  and,  as  the  words,  in  this  case,  are  capable  of  such  amplification^  the 
court  natunilly  implies  an  intention  in  the  testator  that  A.  sliould  so  take,  that  the 
property  miffht  be  transmissible  through  him  to  his  issue,  and  he  was,  therefore,  con* 
sidered  as  taking  an  estate  tail,  which  would  descend  on  his  issue.  Now,  an  estate  in 
chattels  is  not  transmissible  to  the  issue,  in  the  same  manner  as  real  estate,  nor  capable 
of  any  kind  of  descent ;  and,  therefore,  an  estate  in  chattels  so  fftven,  from  the  necessity 

of  the  thing,  gives  the  wbole  interest  to  the  first  taker;  but  if  the  testa- 
See  §  508a.  tor,  without  leaving  it  to  the  necessary  implication,  gives  the  fund 
507,  507a.       expressly  to  the  issue,  they  are  not  driven  to  the  former  rule,  but  the 

issue  may  take  as  purchasers;  and  then  there  is  an  end  of  the  enlarge- 
ment, of  any  kind,  of  the  estate  of  the  tenant  for  life;  for  pother  estate  is  given,  after 

his  death,  to  other  persons,  who  are  to  take  by  purchase ;  it  no  longer 
See  §  507«  rests  on  conjecture.  The  word  issue  -used  in  a  will,  certainly,  is  con- 
526.  sidered  as  creating  an  estate  tail,  and  that,  because  the  context  puts  on 

the  word  an  import  which  it  has  not  naturally ;  but  in  a  feoffment,  it  is 
not  a  word  of  inheritance,  and  a  ^ft  to  A.  and  the  issue  of  his  body,  gives  only  an 
estate  for  life.  On  the  whole,  I  thmk  that  the  issue,  if  any,  would  have  taken  ss  pur- 
chasers, and  that  in  the  event  that  has  happened,  of  there  being  no  issue,  the  limitation 
to  the  uses  took  place.*^ 
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Tlieebridge       So  where  a  term  was  limited  in  tnist  (ot  S^  during    See  §  594, 
V.  Kilbume^  her  life,  and  immediately  from  and  after  her  decease,    595. 
[  402  ]        to  the  heirs  of  the  body  of  S,  lawfully  to  be  begotten, 
2  Vea.  sen.   if  the  term  flbould  so  long  endure,  and  in  default  of  such  issne, 
v^ll .  ^       then  to  jS.,  Liord  Hardwicke  expressed  himself  of  opinion,  that 

Aoi  ^^    ^^^  whole  term  vested  in  S. 
p.  494.  ^^^  again,  where  real  and  personal  estate  was  devised  to 

RaM  *^*       trustees  in  trust  to  pay  the  profits  to  G,  during  his  life,  and  after- 
2Y  ^^Jm^   wards  to  pay  the  sanle  to  the  heirs  of  his  body.  Lord  Hardwicke 
0^Q^*      *   held  that  the, personal  estate  vested  absolutely  in  G.  by  this  lioii- 
tation.  '  ,     ' 

However,  if  there  appears  any  other  circumstance  See  §596. 
or  clause  in  the  will,  to  show  the  intention  that  these 
words  should  be  words  of  purchase,  and  not  of  limitation,  then 
it  seems  the  ancestor  takes  for  life  only,  and  his  heir  will  take  by 
purchase. — I  shall  first  instance  this  in  two  cases  of  limitations  of 
Supra,  p.  the  trusts  of  a  term  in  marriage  settlements.  But  I  have  before 
470.  observed,  that  executory.devises  and  the  limitations  of  the  trusts 

of  a  term,  are  governed  by  the  same  rules. 
Peacock  0.  Thus  where  a  term  of  900  years  was  assigned  in  trust,  to  per- 
[  493  ]  mit  the  husband  and  wife,  and  the  survivor  of  them,  to  receive 
Spooner,  the  profits  for  so  many  years  as  they,  or  the  survivor  of  them^ 
2  Vera.  48.  should  happen  to  live,  and  after  their  deaths,  to  the  use  of  the 
196.  heirs  of  the  body: of  the  wife  by  the  husband  to  be  begotten; 

2  Freem.       Lord  Chancellor  Jefferies  decreed  that  the  whole  vested  in  the 
114.  wife;  but  afterwards  the  Lords  Commissioners  decreed  that  the 

heir  of  the  body  took  by  purchase,  and  that  it  did  not  vest  abso- 
lutely in  the  mother,  who  survived,  so  as  to  go  to  her  adminis- 
2  Vera  362  ^^^^^^*  '^^^^  ^^^^  decree  was  afterwards  .affirmed  in  the  House 
Dafforne©  '  ^^  Lords,  though  the  Judges  were  six  to  two  against  it.  The  , 
Goodnum.^  same  point  was  afterwards  decreed  in  a  similar  case  of  Dafibrne 
2  Freem.*  ^-  Goodman;  where  a  term  was  assigned  in  trust  to  permit  J.  to 
228,  231,  receive  the  profits  for  so  many  years  of  tlie  term  as  he  should 
S.  C.  live,  and  after  his  death  to  permit  A*  hi3  intended  wife  to  receive 

Daffonie  «•  the  )>rofits  for  so  many  years  of  the  term  as  she  should  live,  apd 
BoU  and       after  both  their  deaths,  to  permit  the  heirs  of  the  body  of  Ji.  to 
Goodman*     be  begotten  by  the  said  J.  to  enjoy  the  lands  for  the  residue  of 
the  term.    This  latter .  decree  was  grounded  on  the  authority  of 
the  preceding. 

It  is  truie  no  particular  expression  in  either  of  these    See  §  59& 
cases,  determined  the  intent  to  be,  that  the  heir  of  the    and  note 
body  should  take  as  a  purchaser;  but  these  being    (a)  there. 
'  cases  of  marriage   settlements,  it   was    reasonably 
.  .enough  inferred  that  the  issue  of  the  marriage  were  intended  ob- 
jects of  the  settlement,  and  the  term  not  designed  to 
vesft  wholly  in  the  mother.    But  afterwards,  in  a  sub-    See  §  594- 
sequent  case  of  a  marriage  settlement,  a  decree  at  the    5. 
Rolls,  grounded  upon  the  case  of  Peacock  v.  Spooner, 
was  reversed,  and  the  limitation  to  the  heir  male  decreed  to  be 
void. 
IP.W.  132.      The  case  was  this:  On  the  marriage  of  •5;,  his  grand-father 
1  EdeiCs      assigned  a  term  for  100  years  in  trust  for  ^.  for  life,  then  to  «^.'s 
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v^h  for  life,  and  after  their  deaths  for  the  heirs  of  the  bodies  of  Ch.  Co.  8. 

of  wf.  and  his  said  wife:  the  wife  died  leaving  issue,  «tf.  survived;  Webb  «. 

it  was  determined  that  the  whole  term  vested  in^  ^. — ^This  last  Webb. 

ease  appears  to  have  been  the  ruling  authority  ever  since  in  cases  Webb  v. 

of  the  jike  nature ;  and  that  of  Peacock  v.  Spooner,  it  seems,  is  -^^  ^ 

only  attended  to  in  cases  exactly  the  sanlie  in  specie  with  itself,  as  *?*^^*^' 

was  that  of  Dafforne  v.  Goodman,  as  reported  by  Freeman.(ar)      ^'  ^  **^* 

note  in  wot* 

gint  supraj  133.     And  vide  1  P.  W.  360.  Hayter  v.  Rod,  &upra,  p.  461.      Vide  2 

V68.  sen..  660.    (x)The  last  sentence  in  the  text  is  cited  I  Madd.  484. 

But  there  have  been  other  cases  which  have  pro*       [  494  ] 
See  §  596.    ceeded  entirely  upon  circumstances  of  evidence  of  the  2  Atk.  89. 
intention.    As  where  a  term  was  settled  in  trust  for  Hodgeson 
one  if  she  should  so  long  live,  and  after  her  decease,  in  trust  for  «.  Bussey. 
her  husband  if  he  should  so  long  live,  and  after  his  decease,  in  ^^-  Ward 
trust  for  the  heirs  of  the  body  of  the  wife,  begotten  bj  the  hus-  *•  Bradley ^ 
band,  and  their  executors,  administrators,  and  assigns j  Lord^"^^-^®* 
Hardwicke  decreed,  that  the  limitation  to  the  heirs  of  the  body,  "S^      « 
&c.  were  words  of  purchase,  as  he  held  the  addition  of  the  words  ^f^ov 
executors,  administrators  and  assigns,  strong  evidence  of  the  in*  ^   ^o    ^ 
tent  to  give  only  an  usufractuary  interest  for  life,  an^  to  vest  the  ^^  '^ 
property  in  the  heirs  of  the  body.  ^  Price 

stated  ibid.  234.    Vide  Baroardist  Rep.  in  Cban.  199.  2  Vesey,  sen.  660. 

The  like  point  was  decreed  in  the  case  of  Read  v.  Snell,  before  Read  v. 
cited;  in  which  case  the  decision  was  grounded  on  the  words  Snell, 2  Atk. 
leaving  no  heirs  of  her  body,  which  were  considered  as  relative  to  ^42.  Supra, 
the  time  of  her  death,  and  therefore  restrained  the  general  import  ?•  ^^^* 
of  the  preceding  limitation  to  the  life  only  of  the  first  taker. 

And  in  this  case  of  Read  v.  Snell^  Lord  Hardwicke  cited  the 
case  of  Paine  v.  Stratton ;  where  P.  bequeathed  personal  estate 
to  S.  for  life,  and  after  her  decease,  to  the  heirs  of  her  body  law-  Palne  e. 
fully  begotten  or  to  be  begotten,  and  for  want  of  such  issue  or  Stratton, 
heirs  of  her  body,  as  aforesaid,  he  gave  the  same  to  the  children  2  Atk.  647. 
of  M.  immediately  after  the  decease  of  S.    These  words,  after  cited, 
the  decease  of  S.  it  seems  had  been  interlined,  and  afterwards  Reported 
erased ;  and  Lord  Macclesfield,  and  afterwards  the  Lords  Com-  3  Bro.  Ca. 
missioners,  though  they  held  the  limitation  over  void,  because  P^^-  ^^7, 
these  words  were  not  admitted  to  be  part  of  the  will,  yet  seemed  Stratton  t>. 
to  think  it  would  have  "^been  otherwise,  if  these  words  had  not  ^^V^^' 
been  erased. 

And  so  indeed  in  the  above-cited  case  of  Theebridge  v.  Kil-  Supra,  p. 
burne,  though  Lord  Hardwicke  was  rather  of  opinion  that  the  491. 
whole  term  vested  in  S.  and  that  there  was  no  ground  for  any 
other  construction  unless  from  the  word  immediately,'  which  he  Vide  3  Ves. 
thought  was  too  precarious :  yet  he  seemed  not  to  be  very  confi-  sen.  286. 
dent  that  the  limitation  to  the  heirs  of  the  body  might  not,  even 
in  that  case,  operate  as  words  of  purchase ;  and  held  that  the 
limitation  then  would  have  vested  in  the  daughter  of  S.  who  died 
an  infant,  in  her  life-time,  though  she  did  not  live  to  answer  the 
description  of  heir ;  for  that  it  would  then  amount  to  the  sapie      [  495  ] 
thing  as  if  it  had  been  to  the  issue  of  her  body  ^  aad  that,  where 
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the  words  heirs  of  the  body,  when  taken  to  be  words  of  purchase 
in  such  a  limitation^  h&ve  been  construed  in  the  sense  of  issue,  it 
'  was  never  held  necessary  that  the  issue  should  survive  ibe  first 
taker,  so  as  in  strictness  to  be.  heir ;  for  that  it  was  not  like  a 
limitation  to  the  heir  of  the  body  in  the  singular  number,  which 
would  be  such  a  description  as  to  show  that  such  person  as  was 
strictly  heir  should  take. 
Vide  3  Atk.      And  again,  a  Fimitation  of  a  term  to  a^.  and  to  her    See  § 
398,  issue,  it  seems,  vests  the  whole  in  ^.  if  the  devise  rests    593a. 

in  case  of     there ;  though  the  addition  of  the  subsequent  words,    597-600. 
Lampley  v,  and  if  ^d.  die  and  leaye  no  issue,  Lord  Hardwicke 
Blower,         said,  related  to  any  child  living  at  v^.'s  death,  and  therefore 
supra,  p.       showed  that  such  issne  was  to  take  a(ter  .^.'s  deaths  and  conse- 
473.  quently  the  .word  issue  there  was  to  be  considered  as  a  word  of 

purchase. 
Waroian  v.       ^^^  ^  devise  of  a  term  to  «$ ..  for  life,  and  afterwards  to  his 
Seaman     '   ^^e,  it  seems,  does  not  enlarge  the  estate  to  •/f.,  but  afier  his 
Fin.  Chan,    death  the  whole  vests  in  the  issue. 

'Rep.  279.  2  Chan.  Ca.  209.    And  vide  Clare  v.  Clare,  supra,  p.  487,  and  A»ew  9. 
Oibbs,  3  P.  Wmt.  26. 

1  Mod.  54.  II.  (c)  It  seems  formerly  to  have  been  held  in  some  cases,  that 
Pollez.  S2.  an  executory  devise  of  a  t^rm  to  a  person  not  in  esse  was  void ; 
Vide  Ste-  hut  that  point  is  long  since  settled lo  the  contrary;  and  it  is  cer- 
pheos  V.  tain,  that  any  executory  Revise,  whether  to  a  person  in  esse  or 
Stephens,  not,  is  good,  if  confined  to  take  effect  witnin  the  limits  before  ez- 
^cc.  infra,  pressed. 
519,  et  seq. 

This  para-     Ul.  {d)  I  shall,  next  proceed  to  some  observations  in  respect  to 
graph  is  re-  certain  limitations  of  subsisting  leases  for  lives,  which  neither 


(c)  II.  It  seems,  formerly^  to  have  been  held,  in  some  cases,  that  an  executory  devise 
of  a  term  to  a  person  not  in  ease  was  Yoid ;  but  it  is  now  settled,  that  any  executory 
devise,  whether  to  a  person  in  esse  or  not,  is  good,  if  confined  to  take  efi^t  witfiin  the 
limits  heCbre  expressed. 

(d)  III.  Certain  limitations  of  subsisting  leases  for  liyes,  neither  have  the  efl^  of 
regular  limitations  of  estates  of  inheritance,  nor  yet  operate  as  executory  devises.  If  a 
person  seised  of  an  estate  pur  avtre  ot€,  devise  it  to  one  (indefinitely  or  for  life),  and 
to  the  heirs  of  his  hody,  or  in  general  to  ope  in  such  manner  as  would  give  him  an 
estate  tail  in  lands  of  inheritance,  the  limitations,  in  these  instances,  make  no  estate  tail 
properly  so  called,  nor  are  such  limitations  executory  devises,  but  the  limitatiqn  to 
the  heirs  of  the  body  carries  the  estate  to  them^  and  a  remainder  over  will  take 
efiect,  if  the  person  entitled  by  virtue  of  the  limitation  in  t^i  makes  no  disposition 
of  the  estate.  But  the  person  entitled  linder  the  limitation  in  tail,  may  dispose  of  the 
whole,  and  bar  as  well  the  remainders  over  as  his  own  issue,  by  deed,  surrender,  or 

even  articles. 
See  Cooper* s  '      In  Blake  v.  Blake,  mentioned  by  Mr.  Cox,  3  P.  Wms.  p.  10,  note 
Reports f  1,  the  Court  of  Exchequer  held,  that  the  mere  renewal  of  a  lease  for 

184*5.  lives,  by  the  first  taker  in  tail  of  it,  even  without  the  concurrence  of 

the  trustees,  acouired  to  him  the  absolute  ownership  of  the  lease.  In 
Doe  on  the  demise  of  Blake  v.  Luxton,  6  Dum.'&  East.  289,  all  Mr..Feame*s  doctrine 
in  the  text  was  recognized  by  Lord  Kenyon,  and  his  Lordship  appeared  inclined  to 
think  that  such  a  tenant  in  tail  of  a  descendible  freehold  might  dispose  of  it  by  his  will. 
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hare  the  effeet  of  regular  limitatiotis  of  estates  of  inheritance^  nor  ferred  to  by 
yet  operate  as  executory  devises.    Thus  it  is,  if  a  person  seised  *Ae  Vice* 
of  an  estate  pur  autre  vie^  devises  it  to  one  (indefinitely  or  for  Chancellor 
life)  and  to  the  heirs  of  his  body,  or  to  one  and  his  heirs,  and  if  *»  Blake  v. 
»  he  dies  without  heirs  of  his  body,  or,  in  general,  to  one  in  such  I^^^* 
manner  as  ^ould  give  hirti  an  estate  tail  in  lands  of  inheritance,  C^^wper,  186, 
remainder  over,  the  limitation,  in  these  instances,  makes  no  estate 
tail  properly  so  called ;  for  all  estates  tail  must  be  of  inheritance ; 
nor  are  these  limitation^  executory  devises ;  but  it  appears,  tliat 
the  limitation  to  the  heirs  of  the  body  may  carry  the  estate  to 
them,  and  a  remainder  over  may  take  effect,  if  the  person  entitled 
by  virtue  of  the  limitation  in  tail  m&kes  no  disposition  of  the 
estate.    But  the  person  entitled  under  the  limitation  in  tail,  it  j^cc&rd. 
seems,  may  if  he  thinks  fit  dispose  of  the  whole,  and  bar  as  well  Moody  9. 
the  remainder  over,  as  his  own  issue.  Waliert^ 

16  Ves.  813,  BlaJeev  Lvxton,  Cooper,  178,  and  Mogg  v.  Mogg^  1  Meriv.  690. 

That  a  remainder  over  is  not  void,  and  that  the  issue  may  be  Low  «. 
barred,  appears  in  a  case,  where  •/.  C  seised  of  an  estate  for  three  Burron, 
lives,  devised  the  lands  to  his  daughter  M.  forlife,  remainder  to  ^P*  W.262. 
her  issue  male,  and  for  want  of  such  issue,  remainder  to  i.    Af-  -^  ^^*  ^^^ 
terwards  M.  in  consideration  of  an  intended  marriage,  conveyed        [  ^^J  I 
the  lands  to  the  use  of  herself  and  her  iptended  husband,  and  the  V'J!^'^^  7^^ 
heirs  of  their  bodies,  remainder  to  the  heirs  of  her  intended  hus-.^™v^^*' 
band.    M,  died  without  issue,  and  upon  a  claim  under  the  re-  ^'^'p^d 
mainder-ihan  Z.,  the  question  was,  whether  the  remainder  of  an  f^^**^,,^  i„.' 
estate  pur  outer  vie  to  A  after  a  devise  thereof  to  •3,  in  tail  was  ^^^  '^^^  ^  * 
good ;  and  if  so,  whethe^r  it  might  be  .i>arred  by  lease  and  release. */ ^  \       *  * 
.  The  court  agreed,  that  the  limitation  of  an  estate  pur  auter  ine  ^ 
to  one  and. the  heirs  of  his  body, makes  no- estate  tail;  for  all 
estates  tail  are  estates  of  inheritance,  to  which  dower  is  incident, 
and  must  be  within  the  statute  de  donis;  but  in  the  limitation  of 
an  estate  pur  auter  m>,  there  was  no  inheritance  nor  dower,  nor 
was  it  within  the  statute,  but  was  only  a  descendible  freehold. 
And  Lord  Chancellor  held  it  was  a  good  remainder  to  B.  on  the 
decease  of  «f  .  without  issue,  it  being  no  more  than  a  description 
who  should  take  as  speeial  occupant  during  the  life  of  cestui  que 
vie.    And  his  Lordship  said,  that  though  by  lease  and  release,  »d. 
might  bar  the  heirs  of  his  body  as  in  some  measure  claiming  under 
him,  yet  he  inclined  to  think  that  v2.  could  not  bar  the  remainder 
over  to  B.  especially  by  the  conveyance  by  lease  and  release; 
nay,  indeed,  it  seemed  to  him  as  if  no  act  of  .St.  could  bar  the 
limitation  to  ^. 

But  however,  that  the  remainder  over,  as  well  as  the  issue,  Duke  of 
may  be  barred  in  sudi  cases,  appears  by  another  decision ;  where  Orafton  v. 
/).  a  feme  covert  being  tenant  for  life,  remainder  to  her  first  and  Hanmer, 
other  sons  by  a  former  husband  in  tail  male,  under  a  devise  of  S  P.  W.  266, 
lands  held  by  lease  for  three  lives,  S.  the  son  of  Z>.  by  her  former  ^  ^^  ^^^^^' 
husband,  brought  his  bill  to  have  the  lease  renewed  and  settled 
on  2>.  for  life,  remainder  to  himself  and  his  heirs ;  the  court  con* 
eeived  it  could  not  be  done,  till  a  fine-  sur  concessertmt  was  levied 
by  S.  and  D,  and  her  husband,  (for  Z).  we  find  was  under  cover- 
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ture);  but  that  being  done,  and  an  assignment  of  the  lease  (by 
lease  and  release)  to  new  trustees  being  made,  the  court  ordered 
that  the  new  lease  should  be  to  the  new  trustees  upon  the  trusts 
so  desired.  The  reporter  adds,  that  it  seems  reasonable,  that  the 
first  tenant  in  tail  (improperly  so  called)  should  be  allowed  to  bar 
[  498  ]  the  limitations  over;  for  though  the  original  lease  be  only  for 
three  lives,  yet  it  being  the. interest  of  both  landlord  and  tenant 
that  the  leases  should  be  renewed,  and  it  being  the  doctrine  of  the 
Court  of  Chancery  that  all  such  new  leases  are  subject  to  the  old 
trusts,  the  estate  might  by  this  means  continue  for  ever,  without 
any  possibility  of  being  barred. 
Baker  v.  And  indeed,.in  a  former  case,  where  .4.  having  settled  an  estate 

Bayley,  which  he  held  for  three  lives,  to  the  use  of  himself  in  tail,  remaia- 
2  Vem.  225.  der  to  Z).,43urrendered  the  old  lease,  and  took  a  new  one  to  him- 
self; D.  brought  a  bill  to  have  the  benefit  of  the  remainder  pre- 
served to  him ;  the  court  held  the  remainder  void,  and  dismissed 
the  bill,  saying,  that  if  it  were  good,  it  might  be  barred  by  deed 
or  surrender,  or  other  conveyance,  without  a  common  recovery. 
Norton  o.  ^^^  ^  wiiere  N.  holding  lands  to  him  and  his  heirs  for  three 

Frecker/  lives;  upon  his  "second  marriage,  settled  the  same  to  the  use  of 
1  Atk.  524.  himself  for  life,  remainder  as  to  part  to  the  use  of  his  first  and 
every  other  son  in  tail  male,  remainder  id  his  own  right  heirs ; 
and  as  io.  other  part,  to  the  use  of  such  child  or  children  of  the 
marriage^  and  for  such  estates  as  he  should  by  deed  or  will  ap- 
point, and  for  want  of  such  appointment,  to  the  first  and  every 
other  son  in  tail  male,  remainder  to  his  own  right  heirs;  there 
were  several  children  of  the  marriage;  and  afterwards,  upon  the 
marriage  of  S.  the  eldest  son,  N.  by  deed,  which  was  also  exe- 
cuted by  i5.  settles  the  lands  in  trust  for  himself  for  life,  remain- 
der to  j?»  for  Hfe,  and  if  he  should  die  without  issue  male  of  his 
body,  remainder  over.' 

Upon  a  claim,  after  the  decease  of  B.  without  issue,  by  a  son 
of  a  younger  son  of  NJs  second  marriage.  Lord  Hardwicke  was 
of  opinion,  that  by  virtue  of  the  remainder  limited  to  the  first  and 
other  sons  in  the  first  settlement,  the  plaintiff  would  be  entitled, 
if  nothing  had  been  done  subsequent  to  bar  his  right    He  said, 
that  in  the  case  of  Wastneys  and  Chappell,.in  the  House  of  Lords 
Wastneys     ^^  1712,  it  was  determined,  that  in  respect  to  estates  thus  granted 
V.  Chappell,  ^  f^^  determinable  on  lives,  a  person  may  take  -by  way  of  re^ 
1  Bro.  Pari,   mainder  as  a  special  occupant ;  but  that  as  such  an  estate  tail  is 
C9. 457.       not  within  the  statute  de  doniSf  nor  barrable  properly  by  a  re- 
r  499  ]       covery  as  an  estate  tail,  any  limitations  depending  thereon  are 
entirely  in-  the  power  of  the  first  taker  in  tail,  and  may  be  de- 
stroyed by  any  conveyance  or  even  articles  in  equity,  and  that  it 
Sapra,p.497.  ^^^  ^  determined  in  the  case  of  the  Duke  of  Grafton,  v.  Lord 
where  the      Euston,  in  1722,  in  which  his  Lordship  was  counsel  himself — 
cage  ia  cited  That  the  latter  settlement  in  the  principal  cfise,  amounted  to  a 
bjfihe  namew  good  disposition  by  JR.  of  all  the  interest  claimable  by  him,  or  any 
of  the  Duke  other  in  remainder  after  him ;  clearly  eo  with  regard  to  the  first 
of  Grafton    part  of  the  lands,  tenant  for  life  and  remainder*man  in  tail  of  aa 
«.  Hanmer.  interest  vested,  having  joined  in  the  conveyance,  and  limited  the 
In  P.  W.^M  estate  to  other  uses ;  and  as  to  the  other  part  of  the  lands,  though 
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no  remainder  was  vested  in  Ii.(x)  yet  the  father  and  son  both  js^pofi, 
joining  amounted  to  a  good  disposition  of  it.(y)  LortlEuiian 

is  9aid  to  he  the  eldest  son  of  the  Duke  of  Orafion^  the  pUant\ff^  and  then^  (t.  c.  at  the 
time  of  the  plaintiffs  hill^)  an  infant  of  the  age  of  seven  years. 

{x)  Quare^'^for  it  seems^  that  the  power  of  appointment  would  not,  prevent  the 
vesting  of  the  land  in  R.  in  the  mean  time,    (y)  See  Forster  o.  Forsier^  2  Atk.  259. 

So  in  another  case,  Lord  Hardwicke  said,  that  in  the  case  of  a  2  Atk.  876. 
devise  of  a  lease  for  lives  to  a  man,  and  if  he  dies  without  issue,  in  Sahem  9« 
remainder. over,  the  first  taker  has  a  power  over  it  during  his  Saltern, 
own  life ;  but  if  he  makes  no  use  of  that  power,  upon  his  death 
it  vests  in  the  remainder-man,  who  takes  as  special  occupant. 

So  that  now  it  appears  to  be  settled  beyond  dispute,  that  where 

leases  our  ati/^  vie  ene  limited  to  one  in  tail,  he  may,  by  lease 

and  release,  or  any  other  conveyance  proper  for  passing  estates 

of  freehold,  bar  his  own  issue  and  all  remainders  over,  and  make  .  . 

a  complete  disposition  of  the  whole  estate.(z}  y/         -^ 

fjrrey  v.  Ma* 

nockj  stated  6  T.  12.  292,  and  Blake  v.  Blake^  cited  supra,  406,  in  note;  and  Blake 

V,  Luxlonj  Cooper  J 164,  5 ;  and  Mr.  PowelVs  edition  of  Mr.  Feame^s  toarlr,  vol.  3. 

p.  828,  where  a  ease  is  stated  from  Mr.  Feame*S'MS.  Opinions. 

But  an  estate  our  auier  vie  may  be  limited  to  oile  for  life,  so 
as  to  confine  his  mterest  and  power  of  disposition  to  his  own  Fife 
estate  only;  as  where  an  estate /?ur  aufer  vie  is  liniited  to  •/?.  for 
life,  remainder  to  B.  for  life,  there  the  first  taker  cannot  bar  the 
remainder.  This  was  clearly  held^by  the  court  in  the  above-cited 
case  of  Low  v.  Burron,  for  such  a  limitation  in  remainder  after  a  > 

life  estate  only,  has  no  tendency  to  a  perpetuity^ 
See  §504-        And  in  a  case,  where  •d.  having  a  freehold  lease  for  Williunt  «• 
529.  three  lives  to  her,  her  executors,  adiiiinistrators  and  Jek^l,  and 

assigns*  assigned  it,  and  all  her  right,  title,  and  interest  EHiot  v. 
in  and  to  the  same,  to  a^  trustee  to  the  use  of  her  son  S;  for  and  Jekyl,2  Ves. 
during  the  term  of  his  natural  life,  and  from  and  after  his  decease  <^d.  681. 
to  the  use  of  his  issue  lawfully  begotten,  and  for. want  of  such       C  ^^  3 
issue  to  the  Msa  o(Jl.  her  executors  and  administrators  during  the 
residue  of  the  term;  Lord  Hardwicke  held,  that  S.  took  an  inter- 
est for  his  life,  and  the  whole  residue  of  the  lease  vested  abso- 
lutely in  the  issue,  for  he  construed  the  words  for  want  of  such 
issue  male,  to  mean  not  leaving  issue ;  and  that  the  effect  of  the  a    .  . . 
limitation  was  to  the  son  for  life,  and  if  he  had  any  children,  that  WarmM 
they  should  have  it  absolutely,  and  if  he  should  have  no  child,  ^  Seaman, 
then  to  A.  her  executors  and  administrators.(e)  supra  p.495 

and  Pollex.  112  &  122,  and  Knight  v.  EUia,  supra,  491.  note! 

' "  — • —  ^ I 

(e)  It  may  be  proper  to  notice,  in  this  place,  a  class  of  executory  limitations,  appa« 
lently  exceeding  the  boundary  of  secondary  uses  or  trusts,  which  has  not  yet  diiectly 
been  the  subject  of  judicial  discussion.  It  sometimes  happens  that  executory  uses  or 
trusts,  limifedto  take  efihct  at  a  period  which  exceeds  the  boundary  of  such  executory 
limitations,  are  created  in  estates  or  interests,  the  extent  or  duration  of  which  estates 
or  interests  does  not  exceed  that  boundary,  as  in  leases  for  three  lives,  or  twenty ^ne 
years.  In  all  such  ulterkur  limitations,  the  nature  of  the  case  appears  to  make  it 
necessary,  that  the  clause  introducing  Iheih  must  be  understood  to  be  accdmpanied 
with  a  tacit  or  implied  condition,  that  the  event  on  which  it  is  to  take  eflect,  shall  hap- 
pen within  the  term  or  duration  of  the  estate  or  interest,  in  which  the  use  or  trost  is 
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Vide  3  P.  W.  ^^^  ^^  ^  ^^^  same  thing  if  the  first  limitation  be  for  90  lives  aU 
265.  *  pending  at  the  same  time^  since  it  amounts  to  no  more'  than  the 

Asioseitling  ^^f^  of  the  survivor  of  them. 

leaseholds  for  years  upon  such  trusts  (9s  far  as  the  law  ufitl  allow)  as  may  best  eor- 
respond  tmlh  certain  uses  or  trusts  limited  or  declared  of  real  estate,  vHe  Duke  of 
Newcastle  v.  Countess  of  Lincoln^  3  Ves*  367,  and  Countess  of  Lincoln  v.  Luke 
of  NewtOMtle,  13  Ves.  219.  and  Bull.  n.  1.  XJL  Co.  IMt.  290.  6.  \lth  ed., 
and  Lord  Southampton  v.  Marquis  of  Hertford^  2  Ves.  4*  ^*  ^«  4* 

created :  and,. 00  this  supposition,  such  secondary  limitations  may  be  saved.  If  fee 
simple  lands  are  conveyed  to  A.  aod  his  heirs,  and  if  A.  shall  have  no  son  who  shall 
attain  the  age  of  twenty-four  years,  to  B.  in  fee,  or  if  a  monied  fund  be  directed  to  be 
held  in  trust  for  A.  his  executors  and  administrators,  ^d  if  A.  shall  have  no  son  who 
attains  the  age  of  twenty-four  years,  in  trust  for  -B.,  in  each  case,  the  limitation  to  B^ 
will  be  void  for  its  remoteness,  as  in  each  case,  the  ev^nt,  on  which  it  Is  limited  to  take 
efiectj  must  not  necessarily  take  place,  or  become  incapable  of  taking  place,  at  the 
expiration  of  a  life  or  lives  in  being,  and  twenty-one  years,  a  requisite,  as  we  have 
seen,  essential  to  the  legal  validity  pf  such  executory  limitations.  Now,  if  a  leasehold 
£>r  three  lives,  be  conveyed  to  A,  and  his  heirs,  and  if  he  shall  have  no  son  who  attains 
the  age  of  twenty- four  3rearo,  to  B,  and  bis  heirs,  or  if  a  leasehold  for  iwenty-ooe  years 
be  directed  to.  be  held  in  trust  for  A,  his  executors  and  administrators,  and  if  he  shall 
have  tio  son  who  attains  the  age  of  twenty-four  years,  in  trust  for  JS.,  his  executors, 
administrators,  and  assigns,  in  each  case  the  limitation  to  B,  rnayat  first  view,  appear 
to  be  liable  to  the  same  objection  of  remoteness ;  but  it  must  be  observed,  that  the  lives, 
which  in  the  first  cdse,  and  the  years,  which  in  the  second,  form  the  term  for  which 
the  property  is  held,  are  within  the  legal  boundary.  Now^  the  limitation  over  cannot 
be  understood  as  meant  to  have  any  operation,  except  on  the  supposition  that  the  event 
on  which  it  depends,  will  take  e^ct  during  the  continuance  of  the  term.  This  seems 
to  make  it  necessary  to  connect  the  continuance  of  the  lives  Or  years  with  the  ulterior 
limitation,  so  as  to  incorporate  its  continuance  into  and  make,  it  a  part  of  the  event,  on 
which  the. ulterior  limitation  is  to  arise.  If  fee  Ample  lands  were  limited  to  A.,  his 
heirs  and  assigns,  or  a  monied -fund  were  limited  to  A.,  his  executors  and  administra- 
tors, with  a  limitation  ovei:  to  B,^  if  during  the  lives  of  three  persons  in  being,  or  the 
lives  or  life  of  the  survivors  or  survivor  of  them,  or  during  the  actual  term  of  twenty- 
one  years,  no  son  of  A.  ^hojuld  attain  the  age  of  twenty-four  years,  there  is  no  doubt 
that  the  limitation  over  to  B^  would  be  legally  valid. 

Now,  the  limitation  over  in  the  cases  suggested  will  be  the  same,  if  the  continuance 
of  the  lives  or  years,  for  which  the  land  is  held,  be  considered  as  incorporated  into,  and 
making  a  part  of  the  event  introducing  the  ulterior  limitation  in  the  manner  proposed. 
The  clause  introducing  that  limrt^tion  must  then  be  understood  in  the  same  manner, 
as  if  it  had  been  thus  expressed  r  '^'And  in  C€ise,  during  the  lives  of  the  three  persons 
for  whosHB  lives  the  lease  is  held,  or  during  the  lives  or  life  of  the  survivors  or  survivor 
of  them,  (or  during  the  term  of  twenty-one  years,  as  the  case  may  be,)  A.  shall  die, 
and  no  son  of  A,  shall  within  that  period  attain  the  age  of  twenty-four  years,  then  and 
in  that  case,  the  lands  shall  ^  and  remain  to  B.^'  It  seems  clear  that,  in  the  cases 
we  are-  speaking  of,  a  limitation  over,  introduced  in  these  words,  would  be  free  from 
objection.  The  question  therefore  is,  whether  in  the  words  usually  introducing  such 
ulterior  limitations,  the  supposed  words  must  not  be  implied.  The  rule  of  interpreta- 
tion, ^0d  neeessario  subinteUigitur  rum  deest^  is  certainly  in  favour  of  their  impli- 
cation. 

If  this  construction  be  tenable,  it  may  be  thought  to  deserve  consideration  whether 
the  reason  of  it  can  be  thought  to  apply  to  the  limitations  of  leasehold  im>perty  in 
which  a  tenant  right  of  refbewal  is  considered  to  exist ;  as  under  such  leases,  the  tenant 
has,  in  the  eye  of  the  law,  an  interest  beyond  his  subsisting  term,  and  to  that  ulterior 
interest,  all  the  limitations  and  trusts  ingntfled  on  the  lease  may  be  thought  to  extend. 
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S^  §534«        IV.  (/)  Here  indeefd  it  may  not  be  improper  to  re-  Accord. 
536b,  mark,  once  for  all,  that  any  limitation  in  future,  or  by  Mamwat' 

way  of  remainder,  of  lands  of  inheritance,  which  in  ing  v.  Bosb" 
its  nature  tendsr  to  a  perpetuity,  even  although  there  be  a  preced-  /er,  5  Ve9. 
ing  vested  freehold,  so  as  to  take  it  out  of.  the  description  of  an  458,  and 
executory  devise,  is  by  our  courts  considered  as  void  in  its  crea«  Beard  v* 
tion;  as  in  the  case  of  a  limixation  of  lands  in  succession,  first  to  a  f^esicottt  6 
person  in  esse,  9ind  after  his  decease  to  his  unborn  chitdren,  and  ^<n"»^-  8W. 
afterwards  the  children  of  such  unborn  children,  this  last  remain-  ^'^  the  latter 
der  is  absolutely  void;  and  there  is  no  carrying  the  estate  to  them,  ^**  tnere^ 
but  by  comprising  them  in  the  extent  of  the  estate  limited  to  their  J^^"  «  «««^^ 
parents,  namely,  to  the  unborn  children  of  the  person  in  esse;  ^^  then*in 
that  is,  by  giving  such  unborn  chfldren  of  the  person  in  esscy  an  ^gg\  ^^  yy, 
estate  of  inheritance,  which  Js  an  estate  tail.  ^^/^  {^^^g 

(then  unborn)  or  descendants  for  ever,  each  to  takefbr  99  years,  if  he  should  so  long 
Live;  and  it  was  held,  thai  only  one  of  the  pereons  unborn  at  the  testator's  death 
could  take  after  the  deceate  of  his  parent,  and  that  all  the .  ulterior  limitations  by  way 
of  remainder  were  void,  as  tending  to  a  perpetuity* 

And  it  is  upon  this  principle,  that  the  constant  practice  of  lini- 
iting  an  estate  tail  to  the  first  and  other  sons  in  marriage  settle- 
ments, is  founded ;  for  though  a  child  unborn  ^^g^^  (x\  See  Love 
See§7ll-    take  an  estate  for  life(a:)  as  well  as  an  estate  tail,  yet  ^  ^  r  ^^^ 
713.  such  estate  would  hot  extend  to  the  issue  of  such  child,  i^^^  ^      ^ 

and  no  estate  limited  to  ^ucb  issue,  as  purchasers^  ^^  .^5 
would  be  good.  i^'^^    '^5. 

pL  46.  8  Vin.  Mr.  1239.  pi.  3.  Denn  d.  Briddon  v.  Page,  3  T.  R.  87,  in  note.  Hay 
V.  Earl  of  Coventry,  3  T.  R.  83.  Routledge  v.  Dorril,  2  Ves.juh.  357,  and  Brude- 
nell  V.  Ehoes,  I  East,  442,  3. 

Therefore,  where  a  testator  devised  Ijands  to  a  corporation  in  Humberston 
trust  to  convey  the  said -lands  to  ibf.  for  life,  and  after  his  decease  ^^  Mumber- 
to  MS  first  son  for  life,  and  so  to  the  first  son  of  that  first  son  for  ston, 
life,  &6.  and  if  no  issue  male  of  the  first  son,  then  to  the  second  ^  P«  ^-  ®^^> 
son  of  M.  for  life,  and  so  to  his  first  son,  &c.  with  remainders  over  ®°^  ^^ 
to  about  fifty  others  for  their  lives  successively,  and  their  respec-  ^f^^^^* 
tive  sons  when  born,  for  their  lives  respectively,  and  so  on  with- 1"^^»®*  *®^' 
out  giving  an  estate  Mil  to  any  of  them,,  or  making  any  disposi- 
tion of  the  fee ;  Lord  C.  Cowper  held  this  to  be  a  p!erpetuity ;  but 
that  the  conveyance  should  be  as  near  the  intent  as  the  rules  of 
law  would  admit,  yiz.  by  making  alt  the  persons  in  being  but  /  \a  g^^t 
tenants  for  life,  and  limiting  estates  tail  to  the  sons  unbom.(y)       yifi"^*  j  f 

trine,203,etvidestq)ra,$eq.innole^ 

^/)  IV.  Any  limitation  in  future,  or  by  way  of  remainder,  of  lands  of  ioheritance, 
which  in  its  nature  teods  to  a  perpetuity,  even  although  there  be  a  preceding  vested 
freehold,  so  as  to  take  it  out  of  the  description  of  an  executory  devise,  is  by  our  courts 
considered  void  ill  its  creation. 

On.  the  efiect  of  devises  to  a  person  in  esse,  wad  after  his  decease,  to  his  unborn  chil- 
dren, and  afterwards  to  the  children  of  such  unborn  ctfildren ;  see  the  note  at  the  bot- 
tom of  page  203,  of  this  work.  And  see  the  jopinions  of  Mr.  Booth  and  Mr.  York|  2 
vol,  432. 
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Vide  Cartb.  V.  (ff)  With  regard  to  executory  devises,  we  are  to  remember, 
309,  810,  that  wherever  one  limitation  of  a  devise  is  taken  to  be  executory, 
Reeve  and  all  subsequent  limitations  must  likewise  be  so  taken.  This  is  laid 
l«ong.  down  as  a  rule  by  Serjeant  Peraberton  in  the  case  I  have  cited 

[  504  ]  .  in  the  margin;  for  (says  he)  the  several  limitations  of  a  devise  of 
one  and  the  same  thing,  shall  never  be  made  to  operate  several 
ways  (viz.)  some  by.  way  of  executory  devise,  and  others  by  way 
of  remainder.  The  court  seemed  to  admit  the  truth  of  the  posi- 
tion; but  it  may  be  worth  while  to  consider  upon  what  reasons 
it-is  l^rounded;  for  in  the  course  of  practice,  questions  frequently 
arise,  which  turn  upon  this  very  point. 

With  respect  to  the  devise  of  a  term,  it  is  clear,  that    See  §  1 1 1 , 
if  there  be  20  limitations  of  it  after  a  devise  to  one  ibr     Ilia, 
hfe,  &c.  every  one  of  the  20  will  be  equally  executory     159- 
as  the  first  of  them ;  because  all  are  equally  limita*     159c. 
tions  of  a  term  after  a  disposition  thereof  for  life, 
which  cannot  hold  otherwise  than  by  way  of  executory  devise. 
Therefore  the  question  cad  only  arise  in  regard  to  the 
Vide  supra,   device  of  a  freehold;  and  there  we  are  to  consider,    See  §111, 
pi.  899.        that  every  executory  devise  is  either  the  limitation  of    ILla. 
an  estate  afier  the  fee  has  already  been  disposed  of,( A)     1 L  7- 
or  else  is  a  freehold  to  commence  in  fulwro  without     l!S7a. 
any  preceding  freehold  to  support  it.  In  the  first  case    14-9-160. 
it  is  evident,  that  every  limitation  subsequent  to  the     ^     ^.^ 
first  executory  devise,  must  be  also  e^cutory;  be-    4tt^co 
cause  it  is  also  a  limitation  of  an  estate  after  the  fee    ^atio 
has  already  been  disposed  of.     In  the  latter  case,  the    f f"^'*  f" 
first  executory  limitation,  being  the  first  freehold  lim-     J:^  ki 
ited  by  the  will,  no  freehold  can  vest  in  possession    iT'     ' 
under  that  will,  before  the  time  appointed  for  such 
limitation  to  take  effect ;  if  it  could,  then  would  that  supposed 


{g)  V.  Wherever  one  limitation  of  a  devise  is  taken  to' be  executory,  all  subsequent 
limitations  must  likewise  be  so  taken. 

An  executory  devise  may  confer  either  an  estate  in  fee  simple,  or  a  less  estate.  On 
every  estate  conferred  by  an  executory  devise,  another  executory  devise  may  be  limit- 
ed ;  and,  if  the  estate  coaferred  by  an  executory  devise,  be  an  estate  in  tail  for  life  or 
for  years,  it  may  be  followed  by^a  remainder ;  but,  while  the  executory  estate,  afler 
which  the  remainder  is  to  arise,  is  in  suspense,  it  is  not  properly  a  remainder,  but  a 
right  which  is  to  be  converted  into  a  remainder,  on  a  particular  event.  Thus,  if  land 
is  devised  to  A.  and  his  heirs,  and  if  A.  should  not  leave  issue  living  at  his  decease,  to 
B,  for  life,  and  ader  B.'s  decease  to  C  in  fee,  the  limitation  to  C.  would  immediately 
vest  in  C.  a  fixed  right  to  a  remainder  in  fee,  if  A.  should  die  without  issue  io  J9.  s 
lifetime,  and  to  an  estate  in  fee  simply  in  possession,  if  4*  should  survive  JB.,  aod  after- 
Wards  die  with4[)ut  leaving  issue ;  but  during  A.'s  life,  C.  would  only  have  an  executory 
fee.     This  will  be  more  fully  explained  in  a  subsequent  annotation. 

(il)  It  is  apprehended  that  the  text  must  be  understood  as  importing  that  every  exe- 
cutory devise  is  either  a  limitation  of  an  estate  .after  the  lee  is  already  wholly  or  par- 
« tially  disposed  of,  and  operating  to  the  absolute  determination  of  the  fee,  or  of  the  par- 
tial estate  so  created  out  of  it,  or  else  is  a  freehold  to  comroeDce  infutvro  without  any 
such  previous  disposition. 
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*0  the  executory  limitation  be  really  not  executory,*  be* 
•w^*  'o!f  *.^I*  cauae  it  would  in  that  case  be  supported  by  Bm  pre- 

dol  ao  CaC*         «•  M.    y  f      11:1 

cutory    de-   ceding  vested  freehold. 

vise,  as  contra'distiDguished  from  a  remainder.  (See  §  Ilia.)  For  a 
contingent  remainder  is  executory,  (see  §  75 — 91)  though  it  is  supported 
by  a  preceding  vested  freehold.     (See  §  756a — 765a.) 

It  IB  true,  that  in  relation  to  contingent  remainders  a  subse-  Vide  supray 
quent  remainder  may  vest  in  interest  before  a  pre-  P«  ^84. 
See  §159,    ceding  contingent  remainder,  as  I  have  before  ob- 
757-        .    served  when  I  was  treating  of  contingent  remainders;       [  505  ] 
763a.  but  that  is  only  where  some  preceding  freehold  vests 

in  possession  in  the  mean  time:  but  no  subsequent 
remainder  can  first  vest  in  possession,  and  afterwards  a  preceding 
estate  take  place;  for.  wherever  a  subsequent  limitation  vests  in  Vide  supra, 
possession  before  a  preceding  contingent  one  can  arise  and  vest,  p.  281,  and 
such  preceding  one  is  utterly  precluded  and  destroyed,  as  we  Reeve  e. 
have  already  seen-  Long.4  Mod. 

But  in  the  case,  now  under  consideration,  there  is  no  freehqld  282,  et  vide 
limited  to  vest  immediately  in  possession.    We  cannot  make  the  ^  ^"^'  ^^* 
preceding  estate. and  the  remainder  change  places,  and  the  latter  \X^'  *®"* 
come  into  possession  before  the  formes ;  this  would  be  absurd,  *^^* 
and  directly  contrary  to  the  order  of  the  limitations.    If  this  can* 
not  be  done,  then  no  one  of  the  subsequent  limitations  can  take 
place  before  the  time  limited  for  the  first ;  they  are  all  therefore 
equally  freeholds  to  commence  in  futuroy  without  any  present 
limitation  or  estate  of  freehold  to  support  them ;  and  consequently 
are  all  equally  executory,  till  the  time  comes  for  the  first  estate 
to  vest  or  fail ;  then  all  the  subsequent  limitations  to  persons  in 
esse  and  ascertained  may  vest,  and  no  longer  continue  executory. 
^  Thus  where  •/?.  having  two  sons  B.  and  C.  devised  lands  to 
trustees  for  500  years,  upon  trust  to  pay  an  annuity  of  50/.  per  2P.W.27,8, 
annum  to  B,  for  life,  and  after  the  determination  of  that  term,  to  Gorev.Gore. 
the  first  and  other  sons  of  B,  in  tail,  remainder  to  C  for  life ;  B.  ■ 
at  the  testator's  death  had  never  had  a  son  born ;  here  it  was 
held  that  till  the  event  of  ^.^s  having  a  son  should  be  decided 
one  way  or  the  other,  by  the  birth  of  such  son,  or  by  B?%  death 
without  one,  the  freehold  descended  to  the  devisor's  heir  at  law. 
Therefore  till  the  birth  of  such  son  or  jB.'s  death  without  one.  Vide  infra, 
Cs  remainder  must  have  been  executory,  being  a  freehold  limited  ^^  >  *.   . 
to  commence  tn/t^/uro,  without  any  preceding  estate  of  freehold 
to  support  it ;~  for  the  freehold  descending  to  the  heir  at  law  of  A. 
was  no  part  of  the  limitation  in  the  will,  but  only  descended  in 
consequence  of  its  not  having  been  thereby  limited,  and  theosfore 
had  no  connection  with  Cs  remainder  in  the  light  of  a  preceding 
estate. 

VI.  (i)  But  here  an  observation  is  to  be  attended  to,  that  not-       [  506  ] 

-  -  — ^ — . . „^^ — __ — — ^^_       ^  ^ 

(»)  VI.  Notwithstanding  the  rule  that  if  one  limitation  be  executory,  every  sabis* 
quent  one  must  be  so  likewise ;  yet  a  preceding  executory  limitation  may  be  uncertain 
and  contingent,  when  a  subsequent  limitation,  though  it  be  to  take  effect  in  future,  may 

45 
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withstanding  the  rule,  that  if  one  limitation  be  exectitory,  every 
subsequent  one  must  be  so  likewise ;  yet  a  preceding  executory 
limitation  may  be  uncertain  and  contingent,  when  a  subsequent 
limitation,  though  it  be  to  take  effect  in  future,  may  not  be  im- 
certain  or  conditional,  (otherwise  than  in- respect  of  the  possibility 
of  its  expiration^before  the  former  vests  or  fails),  but  may  be  so 
limited  as  to  take  effect,  either  in  default  of  the  preceding  limita- 
tion taking  effect  at  all,  or  by  way  of  remainder  after  it,  if  that 
should  take  effect.    In  either  of  those  cases,  we  see,  it  must  vest 
at  the  time  appointed  for  the  preceding  limitation  to  vest ;  for 
should  the  preceding  limitation  fail  of  taking  effect,  the  subse- 
quent one  will  then  vest  in  possession ;  should  the  preceding  take 
effect,  the  subsequent  6ne  will  at  the  same  instant  vest  in  interest 
as  a  remainder  upon  1he  preceding  one,  and  then  become  liable 
to  the  same  modes  of  destruction  as  other  remainders 
of  the  same  kind  are  subject  to. — ^Thus,  where  there    See  § 
was  a  devise  to  two  trustees  and  their  heirs  to  receive     668a. 
the  rents  until  B.  should  attain  21;  and  if  B,  should 
2  Ves.  sen.   attain  21  or  have  issue,  then  to  B,  and  the  heirs  of  his  body,  but 
248.  Brown-  if  B.  should  happen  to  die  before  21  and  without  issue,  remain- 
sword  »  Ed-  der  over  \(x)  B.  attained  his  age  of  21,  and  afterwards  died  with- 
wards.  Vide  q^  issue :  Lord  Hardwicke,  considering  the  word  and  as  used 
/"^^^/^*    for  or,  and  the  condition  as  disjunctive  instead  of  copulative,  de- 
(«)  To  the     creed  that  the  remainder  over  should  take  effect,  upon  the  appa- 
^*^'?J' '      rent  intent  of  the  testator,  that  it  should  take  pl^ce,  either  in  de- 
S^hT      ^*"*'  ^^ '®''®  ^^^*^°^"8  ^^9  or  ^^  'lis  dying  without  issiie.(y) 

<atZ,  with  deviieM  aver.  And  Vide  Haywood  v.  Stillingfleet,  infra,  542. 
(y)  Here  the  iegalfee  vested  in  the  trustees,  subject  to  be  devested  by  the  executory  devise 
over  to  B.  tf  he  attained  SI ,  {*c.  Observe  the  conditional  word  *'if,^^  and  vide  supra 
246.  In  Brownsword  v,  Edwards,  the  limitation  over  was  in  favour  of  a  daus^hier^ 
whOf  without  such  a  construction  cu  that  put  on  the  word  **an(/**  in  the  principal  case, 
would  have  been  left  without  any  provision.  In  Doe  d.  Usher  v.  Jessep,  12  JEasf^ 
288,  a  similar  case,  **and*^  was  construed  in  its  natural  shise^  on  the  ground  that 
words  in  a  will  are  to  be  construed  according  to  their  natural  sense,  unless  some  oih 
vious  inconvenience  or  incongruity  would  resuU  from  so  construing  them-.  Now  if 
in  Doed,  Usher  v.  Jessep  **and'*  had  been  construed  **or,"  such  a  toristruction 
might  have  worked  an  injury  to  the  isspe  of  John  Jessep  the  natural  son,  in  case  he 
had  died  under. age  leaving  issue;  wxd  this  objection  to  construing  *•  and^^  as  •'  or*^ 
seems  to  apply  to  the  case  of  Brownsword  v.  Edwards,  cited  by  Mr,  feame,  p.  606 ; 
as  there  A  nught  have  died  under  age,  leaving  issue.  Yet  the  inconvenience  or  inr 
eongruify^  that  the  testator* s  daughter  should  take  in  exclusion  of  the  issue  of  the 
testator* s  son,  is  not  so  great  as  that  a  stranger  should  exclude  the  issue  of  a  son;  and 
this  might  have  happened-  in  Doed,  Usher  v,  Jessep,  if  **  and**  had  been  construed 
••  or.**  Vide  the  other  cases  cited  in  margin,  supra,  47^,  and  Right  d.  Day  v.  Day, 
16  East,  67.  In  Eastman  v.  Baker,  1  Taunt.  174,  where  there  was  an  executory  oe- 
vise  over,  in  ease  A.  should  die  under  2\  or  without  issue^  the  word  ^^vr**  was  con* 
strued  •»  and.** 

[  507  ]  And  where  feme  covert,  pursuant  to  a  power,  left  her  husband 

Southby  «•    the  profits  of  certain  estates  for  life,  and  after  his  death  her 

not  be  uncertain  or  conditional,  (otherwise  than  in  respect  of  the  possibility  of  its  expt- 
xation  before  the  former  vests  or  fails),  but  may  be  so  limited  as  to  take  effect  either  in 
de&ult  of  the  preceding  limitation  taking  effect  at  all,  or  by  way  of  remainder  after  it> 
if  that  should  take  effect. 
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estates  to  ber  children,  if  she  should  leave  any  to  survive  her,  but  Stonehouse, 
in  case  she  should  leave  no  such  child  or  children,  nor  the  issue  2  Ves.  sen, 
of  such  child  and  children,  and  after  the  decease  of  her  husband,  ^1^- 
she  gave  the  estates  16  J.  K.  making  him  her  sole  heir  in  default 
of  issue  left  by  her;  Lord  Hardwicke  held,  that  the  children  took 
estates  tail,  and  not  in  fee,  and  that  the  devise  to  J.  K,  was  a 
vested  remainder,  and  not  a  limitation  to  take  effect  only  on  the 
event  of  the  testatrix's  dying  without  leaving  any  child  or  the 
issue  of  any  living  at  her  decease.    He  said  the  testatrix  had  only 
expressed  the  double  contingency,  which  there  is  in  the  case  of 
every  limitation  in  remainder  after  an  estate  tail,  viz.  there  being 

no  issue  at  all^  or  all  such  issue  dying  without  issue. 
IBee  §  149,         We  must  be  careful  however  to  distinguish  cases  CoHenson 
584.  of  this  nature,  from  a  case  where  a  testator  devised  to  «•  Wright, 

B,  his  son  and  heir,  and  if  he  died  before  twenty-one,  1  Sid.  148. 
and  without  issue  of  his  body  then  living,  the  remainder  over,  &c. 
B,  survived  the  twenty-one  years,  and  it  was  held  that  he  had  a 
fee  simple  immediately,  and  that  the  estate  tail  was  to  arise  upon 

a  contingency  which  never  happened,  as  he  attained 
See  §  149-  twenty-one  :  and  likewise  from  a  case,  where  the  tes- 
150, 340a,  tator  devised  lands  to  his  wife  till  his  son  came  to  his 
584.  age  of  twenty-one  years,  and  then  that  his  son  should  1^  Eq.  Abr. 

have  the  lands  to  him  and  his  heirs,  and  if  he  died  I®^-  P^«  ^ 
without  issue  before  his  said  age,  then  to  his  daughter  and  her 
heirs ;  it  was  held  to  be  an  executory  devise  to  the  daughter,  if 
the  contingency  happened ;  and  that  in  the  meantime  the  fee  And  Vide 
descended  to  the  son,  and  if  he  attained  twenty-one,  though  he  Barker  «. 
afterwards  died  without  issue,  or  if  he  should  leave  issue,  though  Suretees, 
he  died  before  twenty-one,  yet  the  daughter  was  not  to  have  the  Straw  1175. 
lands ;  because  he  was  to  die  without  issue,  and  before  twenty- 
one,  to  entitle  her. 

For  in  these  two  last  cases  we  observe  the  devise  to  the  son 
was  in  fee,  so  as  not  to  admit  a  regular  remainder  after  it ;  wfaere^ 
as  in  that  of  Browns  word  v,  Edwards,  the  first  devise  was  in  tail ; 
upon  which  circumstance  Lord  Hardwicke  laid  so  much  stress, 
as  to  say,  that  had  the  first  devise  been  to  B,  and  his  heirs,  the 
construction  he  gave  could  not,  he  believed,  be  made ;  for  where  r  503  ] 
there  was  such  a  contingent  limitation,  he  did  not  know  that  the 
court  had  changed  the  word  heirs  into  the  heirs  of  the  body,  to 
make  it  so  throughout ;  and  it  may  be  remarked,  that  this  distinc- 
tion seems  founded  upon  a  principle  nearly  allied  to  the  grounds 
ol  that  distinction  which  I  have  stated  above,  between  the  cases  Supra,  p. 
ol  Pells  v.  Brown,  and  Spalding  t;.  Spalding.  418.420. 

Vn.  \k)  I  have  already  observed,  Ihat  where  a  devise  is  made 

(ib)  VII.  When  a  devise  is  made  after  a  preceding  executory  or  contingent  limita- 
tioD,  or  is  limited  to  take  effect  on  a  condition  annexed  to  any  preceding  estate,  if  that 
preceding  limitation  or  contingent  estate  never  should  arise  or  take  caflfect,  the  remainder 
over  will  nevertheless  take  place,  the  first  estate  beine  considered  only  as  a  preceding 
limitation,  and  not  as  a  preceding  condition,  to  give  emct  to  a  subsequent  limitation. 

This  doctrine,  as  particularly  applied  to  contln^t  remainders,  is  fully  discussed 
by  Mr.  Feame'in  a  former  part  of  this  work ;  see  Ch.  1.  Sect.  10,  p.  283*  And  see 
Bradford  v.  Foley,  Doug.  63.  Doe  d.  Watson  v,  Shiphard,  ib.  75.    Taylor  n.  Taylor, 
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after  a  preceding  executory  or.contingcnt  limitatton,  or  is  limited 
to  take  effect  on  a  condition  annexed  to  any  preceding  estate ;  if 


1  Atk.  886.  Statham  v.  Sell,  Cowp.  40.  Doug.  66.  Gordon  v.  Adolphus,  6  Bro. 
Pari.  Ca.  354.  Jeffreys  et  Ux.  t>,  Reynous  et  IJx.  6  Bro.  Ca.  Pari.  260.  Grascot  v. 
Warren,  12  Mod.  Rep.  128.  Comb.  437.  2  Eq.  Ca.  Abr.  361,  pi.  6.  Moorhouse  v. 
Wainhouse,  1  Sir  W.  Black.  Rep.  638.  Rudsdell  v  Rudsdell,  6  Burr.  2806.  Horton©. 
Whittaker,  1  Durn.  and  East,  346.  Doo  r.  Brabant,  8  Bro.  Ch.  Ca.  393.  4  Term 
Rep.  706.  Roundel  «.  Currer,  2  Bro.  Ch.  Ca.  67;.  Doe  d.  Vessey  v.  Wilkinson,  2 
Durn.  and  East,  209.  Mr.  Powell,  in  his  edition  of  Mr.  Fearne's  Executory  Devises, 
cites  all  these  cases,  and  states  the  result  of  the  decisions  upon  them  to  be,  that,  in  the 
construction  of  such  devises,  the  courts  entirely  proceed  on  the  apparent  intent  of  the 
testator,  and  put  such  a  construction  upon  thenrhole  of  his  will  as  best  efiectuates  bis 
general  intention,  without  paying  a  particular  attention  to  the  letter,  if  a  different  con- 
struction will  defeat  the  general  intent. 

AHcr  these  cases,  it  remained  to  be  decided,  what  should  be  the  effect  of  a  devise  or 
irust  limited  to  take  efiect  on  the  failure  of  a  previous  limitation  which  was  void  'lor  its 
remoteness.  Mr.  Fearne^s  Posthumous  works,  page  283,  contain  an  elaborate  opinion 
given  by  him  on  a  case  of  this  nature,  which  arose  on  a  conveyance  to  the  use  of  A, 
for  life,  and  after  his  decea^  to  the  use  of  trustees  and  their  heirs,  in  trust,  to  apply  the 
rent9  in  the  manner  therein  mentioned,  until  some  son  of  D.  should  attain  the  age  of 
twenty -five  years,  and  to  convey  the  estate  to  the  use  of  the  first  son  attaining  that  age, 
and  the  heirs  male  of  his  body^  and  for  default  of  suc]^  issue,  to  the  uses  therein 
mentioned.  Mr.  Feame  was  of  opinion,  that  the  trust  for  the  first  son  of  D.  attaining 
the  age  of  25  years,  (he  having  then  no  son  born,)  exceeded  the  limits  allowed  for 
executory  limitations  or  trusts  ;  and  he  inclined  to  think,  that,  as  the  estate  intended 
for  the  first  son  did  not  extend  to  the  whole  fee  simple,  the  subsequent  limitations. were 
not  dependent  on  the  contingency  of  the  first  son^s  attaining  the  age  of  twenty-five 
yeard,  but  took  immediate  efiect  in  interest  out  of  the  legal  estate  in  the  trustees,  sub- 
ject to  the  preceding  charges,  and  to  the  contingent  estate  to  the  first  ^on  of  D.  attain^* 
ing  the  age  of  twenty-five  years ;  and  that  the  devises  to  them  might  be  supported  on 
this  ground. — ^The  point  which  is  the  immediate  subject  of  the  text,  has  since  received 
a  judicial  determination,  in  the  case  of  Proctor  v.  the  Bishop  of  Bath  ancl 
Wells,  2  Hen.  Black,  358^  which  arose  on  a  devise.of  an  advowson  to  See  §  706, 
the  first  or  other  son  of  Thomas  Proctor  that  should  be  bred  a  clergy-  721,  727. 
man  and  be  in  holy  orders,  and  to  his  heirs  and  assigns,  but  if  Thomas 
Proctor  should  have  no  such  son,  the  testator  devised  the  advowson  to  his  grandson 
Thomas  Moore,  his  heirs  and  assigns.  Thomas  Proctor  diedjvitKbut  having  ever  had 
any  son.  By  the  canons  of  the  church,  no  person  can  be  admitted  into  deacon's 
orders  before  the  age  of  twenty-three,  or  be  Ordained  priest  before  twenty-four ;  from 
which  it  was  xsonsidered  that  no  son  of  Thomas  Proctor  could  have  the  benefit  of  this 
devise  unless  he  attained  the  age  of  twenty-three  at  the  least.  The  court  was  clearly 
of  opinion  that  the  first  devise  was  void  for  remoteness ;  and  that  the  devise  over  to 
Moore,  as  it  depended  on  the  same  contingency,  was  also  void  ,*  and  the  court  said, 
theine  was  no  instance,  in  which  a  limitation  after  a  prior  devise  which  was  void  from 
the  contingency'^  being  too  remote,  had  been  let  in  to  take  eftect ;  and  that  the  contrary 
had  been  expressly  decided,  in  the  House  of  Lords,  in.the  case  of  the  Earl  of  Chatham 
9.  Tothill,  6  Brown  Ca.  in  Pari.  460,  in  which  the  Judges  founded  their  opinion  on 
Butterfietd  «.  Butter6eld,  1  Ves.  sen.  134  ;  and  that  consequently  the  heir  at  law  of  the 
testator  was  entitled  to  the  advowson.  Sir  William  Grant,  M.  R.  appears  to  have 
been  of  the  same  opinion  in  the  case  of  Cambridge  v.  Rous,  8  Fra. 
Ves.  12 — ^24.  In  that  case,  personal  property  was  bequeathed  lo  A.  Bee  §  706, 
for  Hfe,  and  after  her  decease,  to  her  children  when  they  should  attain  the  727.  - 
age  of  twenty-seven  years,  and  oo  the  event  of  her  having  no  such  child, 
to  the  persons  therein  mentioned:  the  trust  for  the  children  was  held  to  be  too  remote? 
and,  on  that  account,  both  that  limitation  and  the  limitation  over  were  held  to  be  void. 
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that  preceding  limitation  or  contingent  estate  never  should  arise  Vide  supra, 
or  take  effect,  the  remainder  over  will  nevertheless  take  place,  ?•  237i 
the  first  estate  being  considered  only  as  a  preceding  limitation,  rx)Thisrule 
and  not  as  a  preceding  condition  to  give  effect  to  the  subsequent  \^  cited  in 
limitation,  (x)  Brown  v. 

^igg^j  4  V^.  718,  in  note.  Et  vide  S.  C.  5  Vet.  495.  8  Ves.  661,  and  18  Ves. 
191.  As  to  perional  estate^  mde  Pear  sail  o.  Simpson^  16  Ves.  29,  and  Meadows 
V.  Parryj  1  Ves.  and  B.  124.    R  vide  Beard  v.  Westeott,  6  Tauni.  412. 

V  This  I  have  instanced  in  the  case  of  a  devise  to  trustees  for 
eleven  years,  remainder  to  the  sons  of  B.  successively  in  tail,  pro- 
vided they  should  take  the  testator's  surname,  and  if  not,  or  they  Scatterwood 
should  die  without  issue,  remainder  to  the  first  son  of  C;  and  v.  Edge,  Su* 
though  the  devise  to  the  sons  ojf  B.  failed,, yet  the  remainder  to  pra,  p.287. 
the  son  of  C  took  effect,  and  the  limitation  to  the  sons  of  B.  was 

not  held  to  be  a  condition  precedent  to  its  taking  effect. 
See  §671-        So  where  jS.  possessed  of  a  terna  for  years,  devised  1  Eq.  Abr. 
2.  it  to  his  wife  for  life,  and  after  her  death  to  the  child  246,.Tone9». 

she  was  then  enseint  with,  and  if  such  child  should  Westcomb. 
die  before  the  age  of  twenty-one,  then  one-third  part  of  the  said  ^^^e  after 
term  to  his  said  Wife,  and  the  other  two-thirds  to  certain  other  ^  P^^^^^ng 
persons ;  one  question  was,  whether  this  devise  to  the  wife  was  ^f ^f"*^ 
ffood,  as  the  event  happened;  because  the  wife  was  not  enseint*  **^*'5f*^'**  . 
Ind  BO  the  contingency  upon  which  the  devise  was  made  to  her;  SuGra^ 
viz.  the  child's  death  under  twenty-one  years  of  age,  never  hap-  ^^^^'^^ 
pened.    Lord  Harcourt  held  that  it  was  good.  ^  Warrv 

12  Mod.  128.  Comb.  437.    2  Eq.  Ca.Ahr.  361.pl.6. 

However,  where  lands  were  devised  to  «tf.  in  fee,  upon  condi-       [  511  ] 
tion  he  should  pay  the  testator's  debts,  &c.,  if  he  did  not,  then  to  Roev.Fludd, 
S.f  ^.  died  in  testator's  life^time,  and  it  was  held  that  B.  took  Forteseue's 
nothing.  Rep.  l84. 

But  the  authority  of  the  last  case  has  been  repeatedly  over-  Hopkins  v. 
ruled,  by  several  subsequent  determinations.    Thus  in  the  case  of  Hopkins, 
Hopkins  v.  Hopkins,  where  the  first  devisee  died  in  the  life-time  C^.  Temp, 
of  the  devisor;  the  contingent  retnainders  over,  as  they  were  not  Talb.  44. , 
vested  at  the  devisor's  death  and  the  preceding  freehold  failed,  ^*^®  supra, 
were  held  to  enure  by  way  of  executory  devise.  P*  ^^*- 

And  again,  in  a  case  in  B.  R.  where  the  above  mentioned  limi-  Andrews  v. 
tation  in  the  case  of  Jones  v.  Westcomb  was  brought  into  ques-  Fulham,  or 
.tion  again ;  Lee,  C.  J.  delivered  the  opinion  of  the  court,  « That  Andrewsd. 
the  limitation  over  was  good,  that  the  devise  to  the  infant  being  J^^^^^'fJ*, 
ineffectual,  was  out  of  the  case,  and  the.  law  the  same,  whether  ^*"*»  ^^^i 
the  devise  immediately  preceding  the  limitation  over  was  origi-  i  w^^fni* 
Daily  void,  or  became  so  by  non-existence  or  non-entity  of  the  gg     'i624 
person ;  for,  that  since  the  law  allows  such  limitation  over,-  it  yi^j^f. 
allows  the  waiting  for  it ;  that  it  was  one  of  those  executory  limi-  Builer*snote 
tations  which  depend  on  some  contingency,  on  the  failure  of  a  g^gpra^  509, 

!>receding  limitation ;  none  of  which  take  in  all  the  ways  of  fail-  ^^j  ^^^  4^ 
Dg,  but  still  it  was  the  same  thing."  resolution  in 

Goodright  v.  Comishy  1  SaUc.  227. 

This  resolution  was  upon  the  leasehold  part  of  the  estates  w^ich  Roe  «. Wick- 
passed  by  the  will.    But  afterwards  the  same  point,  in  regard  to  ett,  or  Roe 
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cL  Fttlham  «.  the  freehold  lands,  came  into  question  before  the  C.  B.,  which 
Weket,  cited  court  was  of  opinion,  that  the  event  of  no  child's  being  bonit  was 
1  Ves.  sen.  a  casus  omissusy  concerning  which  no  direction  was  given  by  the 
^^l'  will;  that  the  rule  was,  that  an  heir  at  law  is  net  to  be  disin- 

1  Wits.  107.  heriied  but  by  express  words  or  necessary  implication;  so  that 
8Burr.l624.  ^pQ^  jh^t  ground  the  devise  over  could  not  take  eflfect ;  that  An- 
drews V.  Fulham,  being  a  determination  on  the  leasehold,  was 
(x)  Vide  distinguishable ;  that  the  plaintiff  there  had  assented  to  the  devise 
noif  (j^)  tit  over,  and  so  was  concluded ;  and  that  there  was  a  diflterence  of 
margifij  «u-  construction  between  the  leasehold  and  freehold,  because  of  the 
pra,  476.      favour  shown  to  an  heir  at  law.(;r) 

Gulliver  o.         Upon  this,  another  ejectment  was  brought  in  B.  R.,  when  Lee, 
Wickett,  1     Ch.  J.  delivered  the  opinion  of  the  court,  thaf  the  devise  over  was 
Wils.  105.    to.be  considered  as  a  limitation  subsequent;  the  first  as  a  pre«^ 
[  513  ]       ceding  limitation  (not  a  condition,)  which,  whatever  way  it  was 
laid  out,  of  the  case,  the  other  took  effect. — That  the  true  con- 
DeviMi  after  struction  o'f  the  will  was,  that  there  was  a  good  devise  to  the  wife 
a  preceding  for  life,  with  contingent  remainder  to  the  child  in  fee,  with  a  de- 
conHngeni     vise  over,  which  they  held  a  good  executory  devise^  as  it  was  to 
UmiUUian^    commence  within  twenty-one  years  after  a  life  in  being ;  and  if 
the  contingency  of  a  child  never  happened,  then  the  last  remain- 
der was  to  take  effect  upon  the  dea:th  of  the  wife ;  and  the  num- 
ber of  contingencies  was  not  material,  if  they  were  all  to  happen 
within  a  life  in  being,  or  a  reasonable  time  afterwards. 
FoQnereaue.      Again,  in  another  case,  where  the  testator  gave  a     See  §694- 
FoDoereau,  *  ^um  of  money  to'  trustees,  to  pay  the  yearly  interest    5. 
8  Atk.  815.  and  produce  thereof  to  his  children  after  their  ages  of 

twenty-one,  equally  between  them,  and  after  their  respective  de- 
ceases, to  divide  the  share  of  each  child  among  the  issue  of  such 
child,  as  the  parent  should  appoint,  and  for  want  of  appointment, 
amongst  such  issue  equally,  at  their  respective  ages  of  twenty- 
one  years ;  and  in  case  any  such  issue  should  die  under  that  age, 
the  share  of  the  issue  so  dying  to  go  to  the  survivors ;  and  in 
case  all  the  issue  of  any  of  the  testator's  children  should  die  under 
twenty -one,  to  be  divided  equally  among  all  the  testator's  other 
children :  P.  one  of  the  testator's  children,  died,  after  attaining 
the  age  of  twenty-one,  without  having  had  any  issue.  And  the 
question  was,  whether  his  share  was  absolutely  vested  in  him, 
and  if  not,  then  as  the  testator  had  made  no  provision  for  the 
share  of  any  child  who  should  have  tio  issue,  it  was  coivtended  it 
should  fall  into  the  residuum  of  his  personal  estate :  for  that  the 
only  case  in  which  any  child's  share  was  given  over  to  the  sur- 
viving children,  was  upon  the  contingency  of  all  the  issue  of  such 
child  dying  under  twenty-one,  which  here  bad  not  bappe&ed, 
because  P.  never  had  issue. 

Lord  Hardwicke  was  clear  that  it  never  vested  in  P.  himself, 
for  nothing  was  given  to  the  children  themselves  but  the  share 
of  the  yearly  produce  or  interest  of  the  principal  sum.  But  he 
was  of  opinion  that  it  went  according  to  the  devise  over ;  and 
[  513  ]  though  a  distinction  was  taken  between  that  and  the  case  of  Jones 
V.  Westcomb,  upon  the  ground  of  ita  being  a  disposition  merely 
of  personal  things,  and  therefore  not  to  be  considered  as  disposed 
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of  by  way  of  remainder,  but  as  to  take  effect  strictly  according  to 
the  contingency  upon  which  they  are  limited;  yet  his  Lordship 
said  the  case  of  Jones  v.  Westcomb,  was  an  authority  directly 
contrary,  according  to  Lord  Harcourt's  opinion,  and  that  he  was 
of  Lord  Harcourt's  opinion  upon  the  reason  of  the  thing ;  that 
there  could  be  no  reason  for  a  devise  over  in  case  of  the  issue  of 
a  child  dying,  and  not  in  the  case  of  a  child  itself  dying  without 
any  issue  at  all. 

He  thought  there  appeared  an  intent  that  it  should  go  over 
absolutely ;  that  the  introductory  words  of  the  residuary  clause 
were,  after  payment  of  all  debts  and  legacies,  &c.  he  gave  the 
residue ;  that  this  was  a  particular  legacy  divided  from  what  he 
intended  to  be  the  residue;  and  his  Lordship  was  of  opinion,  the 

share  of  P.  ought  to  go  among  the  surviving  children. 
See  §  So  in  the  case  of  Avelyn  v.  Ward,  where  .^.  de-  Avelyn  v. 

671a.  vised  his  real  estate  to  his  brother  B.  ^nd  his  heirs,  Ward,  1  Ve» 

672,  39,  on  condition  that  B.  should  give  a  release  within  sey,8en.420. 
126.  three  months  after  the  testator's  death;   but  if  B. 

should  neglect  to  give  such  release,  he  devised  it  to 
JR.;  the  first  devisee  died  in  the  lifetime  of  the  testator,  and  it  was  (x)SeeSimp' 
decreed  that  the  devise  over  should  take  plaee-;(2r)  and  though  a  son  v.  Vtck* 
distinction  wa9  contended  for,  between  the  case  q{  a  remamder  ers,  14  Fe«. 
over  after  an  executory  particular  estate  only,  and  those  cases  341..    And 
wherein  an  executory  devise  was  introduced  after  a  disposition  vide  Hay- 
of  the  whole  fee,  yet  Lord  Hardwicke  exploded  that  distinction,  ^*''d  »•  Stil- 
as  he  did  not  find  (he  said)  any  authority  to  warrant  it ;  and  he  lingfleet,  in- 
thought  the  case  of  Jones  v.  Westcomb,(^)  above  cited,  a  Strong  ^"^»  ^*^* 
authority,  that  the  construction  ought  to  be  the  same,  whether  it  (y)Q«*«r€— 
be  the  case  of  a  remainder  limited  conditionally  after  a  particular  Gulliver  v. 
estate,  which  never  takes  effect,  or  whether  it  be  a  contingent  Wtckeu. 
limitation  after  a  fee :  for  in  that  case  it  was  so  in  respect  to  the  ^ J^'  J<fnes 
freehold,  notwithstanding  the  devise  for  life  which  was  precedent  ^»y**^<>»»*» 
to  the  limitation  in  fee  to  the  child ;  for  as  that  fee  to  the  child  p!j[l^'n' 
stood  before  the  limitation  over,  the  preceding  estate  for  life  did      pr-*^!!?^ 
not  alter  the  case  as  to  that  point.(z)  andGulUver 

9.  Wickett^  all  appear  to  relate  to  the  tame  will,  (»)  In  addition  to  the- cases  cited  in 
the  second  paragraph  of  the  note^  supra^  508,  see  Calthorpe  v.  Gough,  3  Bto.  Ch, 
Ca.  395,  in  note;  Davies  d,  P^rce  v.  Norttfn^  2  P.  Wms.  390;  White  v.  Barber^  5 
Burr,  2703;  and  Doe  d*  Watson  v,  Shipphardy  Dough  75. 

VI IL  (/)  It  has  been  said  indeed,  that  in  cases  of  executory       [  514  ] 

(I)  VIII.  Whatever  number  of  limitations  there  may  be,  after  the  first  executory 
devise  of  the  whole  interest,  any  one  of  them,  which  is  so  limited,  that  it  must  take 
effect,  fif  at  all,)  within  twenty-one  years  after  the  period  of  a  life  then  in  being,  may 
be  gooa  in  event,  if  no  one  of  the  preceding  executory  limitations,  which  would  carry 
the  whole  interest,  happens  to  vest.  But,  when  once  any  preceding  executory  limita- 
tion, which  carries  the  whole  interest,  happens  to  take  place,  that  instant  all  the  subse- 
quent  limitations  become  void,  and  the  whole  interest  is  then  become  vested.  But,  if 
the  preceding  executory  limitation  does  not  carry  the  whole  interest,  a  subsequent  one 
does  not  necessarily  fail  if  the  preceding  limitation  takes  effect :  therefore,  during  the 
suspense  of  that  limitation,  it  may  be  considered  as  capable  either  of  becoming  a  vested 
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4  Mod.  259  <}6^i^^  there  can  be  no  limitations  over ;  by  which  it  is  presatned, 
in  case  of  '  ^^^  meant,  that  where  the  whole  interest(;r)  is  once  given  or 
Ooodright «.  Cornish^  cited  infray  533^  4.     Vide  Mogg  v,  Mogg^  I  Meriv^  667,  669. 

{x)See  Crcwer  v.  GrosvenoTy  Barnardisi.  Ch,  Ca.  62,  3;  Beachcroft  o.  Brocmey  4 
T.  R.  441 ;  Perry  v.  Phillips,  1  Vesjun.  251,  and  Right  d.  Day  v.  Day^  16  JSoie, 

67;  and  vide  supraj  437,  and  I  Meriv,  667,  669,  700,  701. 

'.■-■"■■ '  ■  I. ...  -   ■ 

interest  as  a  remainder  expectant  on  the  preceding -estate,^  if  it  should  take  efiect,  or  of 
becoming  an  estate  in  possession  at  the  time  limited  for  the  preceding  estate  to  vest,  in 
case  that  preceding  limitation  fails  to  take  efi^t. 

Thus,  if  real  estate  is  limited  to  A.  and  his  heirs,  and  if  he  shall  leave  no  child  of 
his  hpdy  living  at  his  decease,  to  the  first  son  of  B.,  who  shall  attain  the  age  of  twenty- 
one  years,  and  his  heirs,  but  if  B.  shall  have  no  such  son,  to  all  the  daughters  of  B, 
who  shall  attain  the  age  of  twenty-one  years  or  marry,  and  their  respective' heirs  and 
assigns,  to  be  divided  between  or  among  such  daughters,  if  more  than  one,  in  equal 
shares,  and  if  there  shall  be  but  one  such  daughter,  to  the  use  of  that  one  daughter  and 
her  heirs,  and  if  there  shall  be  no  such  daughter,  to  the  use  of  C  and  his  heirs :  in 
that  case,  during  the  life  of  A.,  the  limitations  to  the  son  and  daughters  of  B,  and  the 
limitation  to  C  are  executory ;  but,  being  so  framed  that  they  must  take  efiect  (if  at 
all)  within  twenty-one  years  after  the  decease  of  A.  or  B,  as  the  case  happens,  they 
nay  be  good  in  event.  Then  if  A.  dies  leaving  a  child  living  at  his  decease,  the  fee 
simple  limited  to  il.,  which,  till  then,  was  defeasible,  being  subject  to  the  contingency 
of  his  leaving  no  child,  becomes  absolute,  and  the  limitations  to  the  son  and  daughters 
of  B,  and  the  limitation  to  C.  become  void.  If  A.  leaves  no  such  child,  and  a  son  of 
B,  attains  twenty -one,  the  fee  vests  in  him,  and  the  limitations  to  the  daughters  of  A 
and  the  limitation  to  C.  become  void.  If,  in  the, event  of  A.'s  leaving  no  child,  a 
daughter  of  B,  attains  twenty-one,  or  marries  while  B.  has  no  son  who  has  attained 
twenty-one,  that  daughter  acquires  a  fixed  right- to  the  fee  simple  if  ^.  has  no  son  who 
attains  the  age  of  twenty-one  years,  and  the"^ limitation  to  C.  then  becomes  void.  This 
fixed  right  of  the  daughter  of  B,  continues  such,  while  B.'s  having  a  son  who  attains 
twenty«one  is  in  suspense :  if  B.  haaason  who  attains  the  age  of  twenty-one  years,  an 
estate  in  fee  simple  vests  in  the  so;i,  on  his  attaining  that  age ;  if  he  has  no  such  son, 
an  estate  in  fee  simple  vests  in^the  daughter.  If,  either  while  the  daughter's  right  is 
execntory,  or  afler  it  become^  an  absolute  estate  in  fee  simple,  B.  has  another  daughter 
whoiittains  twenty -one  or^tiiarries,  the  right  or  estate  of  the  first  daughter  opens,  and 
lets  in  that  other  daughter/ to  a  participation  of  it. 

The  same  holds  in  respect  to  personal  estate.  If  personal  property  is  settled  in 
trust  for  A,  his  executors,  administrators,  and  assigns,  and  if  he  shall  leave  no  child 
living  at  his  deciease,  in  trust  for  the  son  of  B,  who  first  or  ftlone  shall  attain  the  age 
of  twenty-one  years,  and  if  he  shall  have  no  such  son,  in  trust  for.the  daughters  of  S« 
who  shall  attain  that  age  or  marry,  to  be  divided  between  such  daughters,  if  more  than 
one,  in  equal  shares,  ancl  if  there  shall  be  but  one  such  daughter,  in  trust  for  that  one 
daughter,  and  if  there*  shall  be  no  such  daughter,  in  trust  for  C, ;  in  that  case,  during 
the  life  of  A.,  the  trusts  for  the  son  and  daughters  of  ^.  and  for  C,  are  executory,  but 
being  so  framed  that  they  must  take  efiect  (if  at  all,)  within  twenty -one  years  afl^rtbe 
decease  of  A.  or  B.  as;the  case  happens,  they  may  be  good  in  event.  Then  if  A.  dies 
leaving  a  child  living  at'  his  decease,  the  interest  of  A.  in  the  property,  which  till  then 
was  defeasible,  being  subject  to  the  contingency  of  his  leaving  no  child,  becomes  ab- 
solute, and  the  trusts  for  the  sons  and  daughters  of  B.  and  for  C.  become  void.  If 
A.  leaves  no  such  child,  and  a  son  of  B,  attains  twenty-one,  the  property  vests  abso- 
lutely in  him,'  and  the  trusts  for  the  daughters  of  B.  and  for  C  become  void.  If,  in 
the  case  of  A.'s  leaving  no  child,  a  daughter  of  B>  attains  twenty-one,  or  marries 
while  B.  has  no  son  who  has  attained  twenty -one,  that  daughter  acquires  a  fixed  right 
to  the  absolute  interest  of  the  property,  if  no  son  of  B,  attains  the  age  of  twenty-one 
years,  and  the  trust  for  C  becomes  void.    This  fixed  right  of  the  daughter  of  B.  con- 
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includad  in  any  executory  devise^  it  cannot  be  again  limited  over 

on  another  contingency;  for  where  the  whole  interest  was  not       [  516  ] 

tinues  such»  while  BJ*a  having  a  sob  who  attains  twenty-one  years,  is  in  suspenao ; 
and  if  B,  has  a  son  who  attains  the  age  of  twenty-one  years,  the  absolute  interest  of 
the  property  vests  in  him  on  his  attaining  that  age ;  if  B,  has  no  such,  son,  the  abso'^ 
lute  ioterest  of  the  property  vests  in  the  daughter.  If,  either  while  the  daughter's  in- 
terest is  executory,  or  afler  she  obtains  an  a^olute  interest  in  the  property,  B.  has  an- 
other daughter  who  attains  twenty-one  or  iparries,  the  right  or  interest  of  the  first 
daughter  opens  and  lets  that  other  daughter  into^a  pa!rticipation  of  it 

In  each  of  these  cases,  the  limitation  to  A„  thq  limitation  to  the  son  of  B.,  the  lifni- 
tatioh  to  the  daughter  of  B.,  and  the  limitation  to  C,  carries  the  whole  interest :  it  fol- 
lows, that  the  limitati6n  to  the  son  of  B.  is  not  a  limitation  to  take  effect  aAer  the  ex« 

piration  of  the  prior  limilation,  but  a  limitation  operating-  to  determine 
See  h  149.  that  prior  limitation,  if  A.  leaves  no  child.  The  limitation  to  the  daugh* 
See  ^  678,  ters  of  J9.  operates  in  the  same  manner  in  respect  to  the  limitation  to  A.; 
680,  126.         but,  in  respect  to  the  limitation  to  the  son  of  B.,  it  operates  neither  to 

take  eSfSdt  afler,  nor  to  determine  that  limitation,  but  as  an  alternative 
substituted  in  its  room,  if  it  should  fail  in 'oonsequence  of  A's.  having  no  son  who 
attains  that  age.  In  like  manner,  the  limitatibn  to  C.  operates  in  respect  to  A.'s  es- 
tate or  interest  as  a  determination  of  that  estate  or  interest ;  but  in  respect  to  the  limi- 
tation to  the  son  of  B,  and  the  limitation  to  the  daughters  of  B.,  it  operates  neither  to 
take  effect  afler,  nor  to  determine  those  limitations,  but  as  an  alternative  substituted  in 
their  room,  if  both  of  them  fail,  in  consequence  of  B.'s  having  no  son  who  attains 
twenty-one,  or  daughter  who  attains  that  age  or  marries. 

Such  is  the  case  when  the  executory  devise  carries  the  whole  interest;  but  suppos- 
ing it  had  conferred  a' particular  estate  or  interest  only,  as  if  lands  had  been  limited  to 
the  use  of  A.  and  his  heirs,  and  if  he  should  have  no  child  living  at  his  decease,  to  the 
first  son  of  B.  who  attains  twenty-one  years,  in  tail,  remainder  to  C  in  fee ;  in  this 
case,  during  the  life  of  A.,  both  the  subsequent  limitations  are  executory,  and  the  limi- 
tation to  B.'s  son  conferring  an  estate  tail,  and  not  an  estate  in  fee  simple,  the  limita- 
tion to  C.  operates  as. conferring  on  him' a  fixed  right  to  an  estate  in  feel  simple  in  pos- 
session, if  A,  leaves  no  child,  and  B,  hha  no  son  who  attains  twenty-one  years,  and  to 
an  estate  in  fee  simple  in  remainder  expectant  on  the  estate  tail  of  the^son  of  JS.,  if  A. 
should  leave  no  child,  and  B»  should  have  a  son  who  attains  that  age. 

But  it  should  be  observed,  that  the  expression,  <'  whole  interest,"  used  in  the  text 
and  in  the  annotation  in  this  place,  must  be  understood  to  denote,  when  applied  to  real 
estate,  an  estate  of  inheritance,  in  fee  simple ;  and,  when  applied  to  personal  estate,  the 
ownership  of  the  whole  interest  in  it; — and  the  *'  vesting,"  which,  when  it  takes  place, 
is  said  to  defeat  the  ulterior  executory  limitations,  must  be  understood  of  an  absolute 
vesting,  or  of  an  estate  or  interest  so  vested-  as  to  be  subject  to  no  ulterior  executory 
limitation,  by  which  it  is  liable  to  be  defeated.  It  is  evident,  that,  afler  a  <'  whole  in- 
terest," thus  understood,  has  been  limited,  and  has  thus  absolutely  vested. 
See  §  149.  no  further  limitation  can  have  effect.  But,  if  the  executory  limitation  coiT* 
fers  the  fee  simple  of  a  real  estate,  or  the  ownership  of  personal  estate,  it 
may  be  made  defeasible  by  a  second  executory  limitation*  ingrafted  on  it.  Thutr, 
where  real  estate  is  limited  to  A.  and  his  heirs,  or  a  term  for  years  is  limited  to  A.  his 
executors,  administrators  and  assigns,  with  a  proviso,  that  if  A.  die  under  twenty-one, 
the  real  estate  shall  devolve  to  B.  and  his  heirs,  and  the  pcfrsonalty  to  B.  his  executors, 
administrators  and  assigns;  the  limitation' to  B.may  be  followed  by  a  similar  execu- 
tory limitation,  in  fevour  of  C.  and  his  heirs,  executors,  administrators  or  assigns,  if 
B,  should  die  under  twenty-one.-— This  is  obviously  the  meaning  of  Mr.  Fearne's  doc- 
trine in  this  place.  , 

The  case  of  Stephens  v.  Stephens,  cited  by  Mr.  Feame,  p.  519,  proves  his  positiott, 
and  shows  the  sense  in  which  the  words,  **  whole  interest,"  and  ^^vested/^  used  by 
him  in  this  place,  must  be  understood. 

46 
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limited  in  the  first  executory  deyiae,  it  should  aeemy  there  could 
[  617  ]       be  DO  question  as  to  the  yalidity  of  a  further  limitation,  because 
there  still  remained  some  interest  undisposed  of,  and  consequently 
something  more  to  limit. 

It  is  true,  it  formerly  was  held,  that  wherever  the  first  execu- 
tory limitation  was  in  such  words  as  would  convey  the  whole 
interest,  there  any  subsequent  limitation  was  void,  notwithstand- 
ing the  preceding  limitation  never  took  effect ;  as  wh.ere  a  term 
was  limited  )o  a  man  for  Life,  and  afterwards  to  his  first  and  other 
sons  in  tail  successively,  and  for  default  of  such  issue,  remainder 
over;  this  remainder  was  held  void,  though  no  son  was  ever 
Pollezf.83,   born ;  because  the  first  Umitalion  to  the  sons  in  tail  was  an  exe- 
Backbouae^s  cutory  devise  of  the  whole  interest :  so  that  wherever  an  execu- 
ca«e,  or     -  tory  devise  would,  if  it  had  vested,  have  carried  the  whole  inter- 
Backfaousee.  est,  no  limitation  over  could  be  good,  even  though  the  preceding 
Belliogham.  never  vested. 

Vide  same        But  the  doctrine  in  those  cases  has  been  long  since    See  §  1 11- 
poiot,  denied ;  and  it  seems  now  to  be  settled,  that  whatever    1 1  Ic. 

1  Med.  115,  number  of  limitations  there  may  be,  after  the  first    128,130^ 
Buigiss        executory  devise  of  the  whole  interest,  any  one  of    136a, 
case,  or  Bur-  ^^^  which  is  so  limited,  that  it  must  take  effect  (if  at    149. 
gisv.uurgis.  ali)  within  twenty-one  years  after  the  period  of  a  life 

then  in  being,  may  be  good  in  eveiit,Jf  no  one  of  the  preceding- 
executory  limitations,  which  would  carry  the  whole  interest, 
happens  to  vest.  But  when  once  any  preceding  executory  limi- 
tation, 'which  carries  the  whole  interest,  happens  to 
take  place,  that  instant  all  the  subsequent  limitations  *See  Ap- 
become  void,*  and  the  whole  interest  is  then  become  pendix 
vested.  IX.note4. 

Massen*  Thus  where  a  term  of  years  was  settled,  upon 

burghv.Ash,  marriage,  in  trust  for  the  husband  and  wife,  for  their  See  §  670a, 
1  Vera.  804.  lives  and  the  life  of  the  longer  liver  of  them,  then  in  188, 149. 
[  ^IB  ]       trust  for  the  mainteimnce  of  the  eldest  son  until  his 

age  of  twenty-one  years,  and  then  to  be  assigned  to  him  for  the 
remainder  of  the  term,  and  in  case  he  should  die  under  that 
age,  then  in  trust  in  the  like  manner  for  the  second  and  other 
sons  of  that  marriage,  in  like  manner  one  after  another  till  one 
of  them  should  attain  the  a^e  of  twenty-one  years,  and  in  case 
there  should  be.  no  such  issue,  or  all  should  die  under  twen- 
ty-one years  of  age,  then  to  J.  M. ;  husband  and  wife  died,  leav- 
ing a  son  who  died  an  infant:  upon  a  case  stated  for  the  opinion 
of- the  Judges  pf  C.  B,,  they  were  unanimously  of.  opinion,  that 
the  contingent  limitation  over  to  J.  M,  was  good,  because  it  was 
so  circuniscribed,  that  it  must  take  effect  (if  at  all)  within  the 
space  of  twenty-one  years,. (after  a  life  then  in  being). 
Higgins  9.         So  where  a  term  of  years  was  settled  in  trust  for    See  §128. 
Dowler,  or    the  husband  for  life,  then  to  wife  for  life,  then  to  the 
Derby,  1  P.  first  son  of  the  marriage  and  the  heirs  male  of  his  body,  and  in 
W.  98.  Vide  the  same  manner  to  all  the  other  sons  successively,  and  for  want 
1  Salk.  156.  of  sons  then  to  daughters;  husband  and  wife  died  without  hav- 
S.  C.  ing  had  any  son,  but  leaving  a  daughter ;  and  the  question  Was, 

whether  she  could  take  under  this  limitation,  it  being  after  a 
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limitation  in  tail  to  the^ons?  Lord  Chancellor  Cowper  hek), 
that  if  the  limitation  to  tlie  sons  had  taken  effect,  thlit  to  the 
daughters  must  ha^e  been  void ;  bat  as  there  was  no  son,  the 
latter  limitation  was  good,  for  the  donstruction  must  be,  if  a  son 
then  to  him,  if  no  son  then  to  a  daughter. 

But  Salkeld  says,  upon  reading  the  settlement,  it  appeared  to 
be,  and  in  default  of  issue  male  of  the  body  of  the  husband,  then 
to  the  daughters,  and  so  the  husband  took  an  estate  tail,  and 
therefore  the  subsequent  limitation  to  the  daughter  was  void. 
However,  Sir  Joseph" JekylUafterwards,  in  the  case  of  Stanley  v. 
Leigh,  said  this  was  a  mistake.    And  indeed  it  is  observable, 
that  although  an  indefinite  failure  of  issue  male  of  the  body  of  y., 
the  husband  would  have  been  too  remote,^yet  ais  he  took  an  ^  495^4^ 
express  estate  for  life  before,  and  this  was  not  the  case  of  an  ^qq    'yide 
inheritance,  it  by1io  means  follows  that  he  took  any  estate  by  yaughan  v. 
words  of  implication;  and  the  words  in  default  of  issue  male,  Parrer 
might  well  refer  to  such  default  of  issue  male  as  was  hefore  ex-  2  Ves.'sen. 
pressed.  182.         ' 

Again,  where  a  testatrix  devised  a  terra  of  years  in  trust  (after       [  51^9  ] 
payment  of  debts,  &c.)  fpr  F.  for  life,  and  after  his  decease  for  his  Stanley  9. 
first  son  and  the  heirs  male  of  his  body,  and  in  default  thereof  to  the  Leigh,  2 
second  and  other  sons  of  F.  severally  and  respectively,  in  order  P.  W.  686. 
and  course,  as  they  should  be  in  seniority  of  age  and  priority  of 
birth,  and  the  several  heirs  male  of  the  respective  bodies  of  such 
son  and  sons,  and  in  default  of  such  issue,  to  the  use  of  the 
daughter  and  daughters  of  F.y  and  if  more  than  one,  to  be  divi- 
ded  among  them  share  and  share  alike,  at  their  ages  of  twenty- 
one  or  marriage,  and  in  default  of  daughters,  or  in  case  of  their 
death  before  twenty-one  or  marriage,  to  F.  for  the  then  residue 
of  the^term;  F.  died  without  having  had  any  issue.    Sir  Joseph  *  .' 

Jekyll,  after  a  very  learned  and  elaborate  ai^ument,  and  a 
thorough  examination  of  the  several  authorities  on  the  point,  and 
investigation  of  the  principles,  held  that  the  limitation  to  F.  was 
good  in  event,  as  the  limitation  to  the  sons,  &c%  had  not  vested. 

Indeed  in  the  case  of  Clare  v.  Clare,  above  cited,  Lord  Talbot  Vide  Ste* 
seems  to  have  held  a  different  opinion ;  but  however,  the  uniform  pheos 9.  Ste* 
tenor  of  subsequent  decisions  has  thoroughly  established  the  doc-  phens,  infra, 
trine  which  prevailed  in  these  cases  of  Higgins  v.  Dowler>  and  1°  ^^^^  P^ge* 
Stanley  v.  Leigh.  -  ^^^^\^ 

And  so  where  a  testator  devised  Exchequer  annuities^  plate,  ^'    j*'^* 
and  the  residue  of  his  real  and  personal  estate  to  M.  at  twenty-  q  ^  , 
one  years  of  age,  and  in  case  M.  should  die  before  twenty-onei  ^^'Jjhjl'*^®* 
then  to  JIf.'s  mother  and  such  othet  child  or  children  as  he  shoutf  3  p  waoo' 
thereafter  have,  and  for  want  thereof,  to  her  executors  and',  ad-      '     *       * 
ministrators,  and  afterwards  by  a  codicil  declared,  that  in  ds^M. 
should  die  before  twenty-one,  and  his  mother  should  die  without 
any  other  children  or  child  ixy  C.  her  husband,  then  all  thie  pre^ 
mises  should  goto  fF^Hi^ heirs  and  assigns;  upon  a  question 
whether  this  devise  ov6r  was  food,  the  court  held  clearly  that  it 
was.  /     ' 

And  in  another tioled  case,  where  a  devise  was  in  these  words:  Stephens  v. 
^I  give  and  devise  unto  my  grandson  fV.y  after  the  decease  of  Stq>heiis, 
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Caa  Temp,  my  wife^  all  the  land«,  Ac.  to  him,  his  heirs  and  assigns  for  ever; 
Talb.  228,  but  in  case  my  said  grandson  fV.  shall  happen  to  die  before  he 
[  520  ]  attains  the  age  of  twenty-one  years,  then  1  give  and  bequeath  to 
and  supraj  my  grandson  71  all  the  said  lands,  &jc.  to  him,  his  heirs  and^as^ 
438.  signs  for  ever;  but  in  case  my  said  grandson  T,  shall  happen  to 

die  before  he  attains  twenty-one  years,  then  I  give  all  the  said 
lands  to  such  other  son  of  my  daughter  M.  &  by  T.  S,  as  shall 
happen  to  attain  his  age  of  twenty-one  years,  his  heirs  and  scssigns 
for  ever ;  the  elder  of  such -sons  to  take  place  before  the  younger, 
one  after  another,  in  order  and  course  as  they  and  every  of  them 
shall  be  in  seniority  of^age  and  priority  of  birth,  and  of  the  seve- 
ral and  respective  heirs  male  of  the  several  and  respective  body 
and  bodies  of  all  and  every  such ,  son  and  sons,  and  the  heirs 
male  of  his  and  their  body  and  bodies  issning ;  and  for  default  of 
such  issue,  then  I  give  and  bequeath  the  said  lands,  &c.  to  all  and 
eveiy  the  daughter  and  daughters  of  the  said  71  S.  on  the  boiiy 
of  my  said  daughter  to  be  begotten,  and  to  the  heirs  of  the  body 
and  bodies  of  all  and  every  the  said  daughter  and  daughters, .  as 
tenants  in  common,  and  not  as  joint  tenants ;  and  for  want  of 
such  issue,  then  I  give,  devise  and  bequeath  the  said  lands  to 
Sir  B.  S.  his  heirs  and  assigns  for  ever.'^    And  the  testator  gave 
all  the  residue  of  his  real  and  personal  estate  to  the  said  T.  S.    ^ 
"N.B.W.and      ^  ^nd   T.  both  died  imder  age  and  without  issue;   T,  & 
T,  both  sur-  having  a  son  t^.  and  daughter  M.  by  his  said  wife  M,  S.  (and 
vivedtheteS'bsLving  had  other  daughters  who  died  infants)  the  said  T.  S. 
tator.     But  claimed  the  lands  as  residuary  devisee  under  the  said  will.    His 
T.  died  in     wife  M.  S,  claimed  the  same  lands  as  heir  at  law  of  the  testator, 
1714;  and    while  ^.  and  S.  and  Sir  JR.  S.  claimed  under  the  limitations  in 
W.  did  not   the  wilU    Whereupon  a  case  was  stated  for  the  opinion  gf  the 
dietillM  18.  Judges  of  K.  B.  what  estate,  right  or  interest,  either  present  or  in 
'T^ii^ofSf'  contingency,  any  of  the  said  parties  had  in  the  landi  in  question? 
Talb,  290,       rpjj^  Judges,  after  observing  that  the  principal  point  was, 
whether  the  devise  over,  upon   T.'s  dying  under  twenty-one 
years,  to  such  other  sons  of  M.  S.  as  should  attain  twentyrone 
years  of  age,  was  good  by  way  of  executory  devise ;  said,  that 
Supra,  p.       they  found  no  other  case  but  that  of  Taylor  v,  Biddal,  where  an 
432.  executory  devise  of  a  freehold)  suspended  till  a  son  unborn  should 

attain  the  age  of  twenty-one  years,  had  been  held  good.  Yet, 
[  521  3  upon  the  ailthority  of  that,  and  its  conformity  to  several  late  de- 
terminations in  cases  of  terms  for  years,  and  considering  that  the 
power  of  alienation  would  not  be.  thereby  restrained  longer  than 
the  law  would  restrain  it,  viz.  during  the  infancy  of  the  first  taker, 
which  could  not  reasonably  be  said  to  extend  to  a  perpetuity, 
they  were  of  opinion  the  said  devise  was  good  by  way  of  execu- 
tory devise. 

That  then,  all  the  subsequent  limitations  would  be  good ;  for 
the  estate  would  vest  in  •&,  at  his  age  of  twenty-one  in  tail  male, 
pursuant  to  the  clause  directing  the  order  of  succession  between 
(he  sons  to  be  born.  If  ^.  died  under  that  age,  it  would  vest  in 
any  other  son  of  M.  S.  by  T.  S.  who  should  attain  twenty-one, 
in  the  same  manner  as  it  would  have  vested,  in  t^.;  and  if  «^.  died 
under  that  age,  and  there  should  be  no  such  other  son  who  should 


EXECUTORY  DEVISES.  i521 

attaia  that  age,  the  estate  would  go  to  jB.,  and  all  the  daughters  ;  £ 

of  the  said  M,  S,  and  T.  S.y  as  tenants  in  common  in  tail,  with 
remainder  in  fee  to  Sir  S.  S.;  and  if  *^.  should  die  under  that  age, 
and  B.  should  then  be  dead  without  issue^  and  there  should  be  no 
other  son  of  T,  S,  and  M.  S.  who  should  attain  the  said  age,  nor 
any  other  daughter  of  them,  then  the  estate  would  go  to  Sir  S,  S. 

by  virtue  pf  the  remainder  to  him  in  fee: 
See  §    c  And  where(ar)  there  was  a  devise  of  an  estate  to  (2;)Bamar- 

669a.  «^.  for  life,  reqaainder  to  trustees  to  preserve  contiu-  dist  Rep.  in 

gent  remainders,  remainder  to  his  first  and  other  sons  Chan.  64. 
in  tail  male,  remainder  over  to  T.,  and  the  testator  willed  that  his  Goweri?. 
plate,jewels,  library  of  boo1s:s,  furniture  in  his  mansion-house  and  Grosvenor; 
m  his  dwelling-hou^e,  should  go  as  heir  looms,  as  far  as  they  J?"  ^1*"® 
could  by  law,  to  the  heirs  male  of  his  family  successively,  a»  his  i'^S'^'j  ** 
real  estate  was  thereby  settled.  «  Ti^%47  • 

and  Duke  of  Bridgew^tter  p.  Egerton,  2  Ves.  sen.  121,  2  infra,  545,  cited  as  to  ano* 
ther  point.  For  other  caies  respecting  personcU  estate  settied  as  heir  looms^  see  Pel- 
ham  V.  Gregory.  &  Bro\  Part.  Ca.  435,  and  I  Eden's  Ch.  Co.  518.  Spencer  v. 
Duke  of  Martborou^hi  .5  Bro.  Par.  Ca.  502,  and  see  1  Eden*s  Ch.  Ca.  404,  S.  C. — 
Ihley  V.  Burnetii  cited  supra,  411,  and  Vaughan  v.  Burslem,  3  Bro.  Ch.  C.  101. 
JJnd  see  the  Duke  of  Newcastle  v.  Countesi  of  lAneoln^  and  vice  versd,  3  Fes.  387, 
and  12  Fes.  218,  and  the  cases  cited  there. 

•/}.  died  without  issue  fthe  question  was,  whether  the  limita- 
tion of  the  said  plate,  Sit.  over  to  7?  was  good  in  event,  as  •/£.  had 
never  had  any  issue  ?  For  it  was  agreed,  that  the  clause  respect- 
ing the  plate,  &c.,  by  referring  to  the  settlement  of  the  real  estate, 
amounted  to  the  same  thing  as  expressly  limiting  the  said  personal 
chattels  to  «^.  for  life,  remainder  to  his  first  and  other  sons  su(^- 
cessively  in  tail  male,  remainder  to  7.y  and  thereupon  it  was 
insisted  that  the  limitation  of  T.  was  void,  ^fter  an  express  limi- 
tation in  tail  to  the  sons  of  ^.   Lord  Hardwicke,  without  deliver-       r  $22  1 
ing  a  d^isive  opinion  upon  the  point,  declared,  that  in  the  reason  And  vide 
of  the  thing,  there  seemed  to  him  to  be  a  great  difference  betweeu  Baraardist. 
such  sort  of  limitations  vested,  and  the  like  limitations  when  con-  Rep.inChafi. 
tingent ;  as  if  a  personiBil  estate  be  bequeathed  to  ^.  for  life,  the  59,  and 
remainder  to  B.  and  the  heirs  male  of  his  body  (supposing  B.a,2  Ves.  sen. 
person  in  esse)  retnainder  to  C,  the  whole  remainder  in  that  casPe  132^ 
i9  vested  in  J9.,  and  C.  can  never,  under  that  limitation,  come  in 
for  any  part  of  it ;  but  if  the  first  remainder  were  contingent  in  its 
creation,  then  the  remainder  over  to  C.  would  be  good  or  bad, 
according  to  the  event  of  the  contingency;  that  is,  if  a  limitation 
which  would  have  been  a  contingent  remainder  in  case  pf  a  real 
estate,  should  become  vested  during  the  life  of  any  of  the  tenants 
for  life,  or  if  a  posthumous  child  should  be  born  who  would  rx)  Vide  su- 
have  had  the  benefit  of  the  remainder,  if  it  had  been  within  the  pra^  $08, 9, 
statute  of  fF.  III.(a;),  then  the.  remainder  over  would  be  bad  in  and  note  in 
event ;  but  if  no  ^sucb  contingency  should  happen^  then  it  would  margin 

be  good.  there. 

See  §  1 28.        So  in  the  case  of  Green  nJ-  Ekins,  where  there  was  Green  9. 

.a  bequest  of  personal  estate  to  the  firstson  of  the  tes-  Ekins, 
tator's  dai^hter  who  should  attain  twenty-one, -and dR.case  she  3  p.  W. 
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S06,note(P.)  should  have  no  son  who  shpuld  attain  that  age,  then  to  J.  S.,  the 

4th  ed.  and  limitation  over  to  J,  S.  was  held  good  upon  that  event. 

gee  Pleydell 

V.  Pleydell,  1  P.  Wma.  748 ;  and  ike  addenda  in  the  dd  tcl.  of  P.  Wtng.  hy  Mr. 

Cox;  Sheppard  v.  Leuingham,  Amb,  122 ;  and  Spencer  v.  Duke  of  Marlborough^ 

^  Bro.  Pari.  Ca.  692.      - 

8  Atk.  287.      And  in  the  case  of  Sheffield  v.  Orrery,  above  cited,  Lord 

Andvide  the  Hard  wicke  said,  it  wto  clear  and  certain,  that  no  limitation 

casesof  Pin- of  a  personal  thing  can  be  admitted   after  a  dying  without 

bury  V.  El-   issue  generally ;  but  if  this  is  confined  to  a  life  or  lives  in 

kins,  and      being,  or  within  ten  months,  or  the  birth  of  a  child,  or  in  case  of 

Maddox  «.     ^jj^  death  of  such  child  before  the  age  of  twenty-one,  or  if  limited 

Stains,  and   ^^  ^  contingency  to  a  person  who  n6ver  takes^  the  limitation  is 
Sabbarton  ».  ^^^^  ^   .   j  f 

Sabharton       * 

oBDDttrioD,        jjj.^  ^^j  ji^  jj^^  foregoing  cases,  we  are  to  observe,  that  where- 
^  434^'     *  ^^er  a  preceding  executory  limitation  carried  the  whole  interest, 
523*  1       ^-  subsequent  limitation  was  not  considered  as  a  limitation  .upon 
the  preceding,  and  to  take  eflfect  after  it,  but  only  as  an  alterna- 
tive substituted  in  its' room,  and  to  take  effect  only  in  case  the 
preceding  should  fail  and  never  take  effect  at  all ;  and  where  a 
^.  preening  executory  limitation  did  not<»rry  the  whole  interest,  a 
^ibsequent  one  was  considered,  either  as  becoming  vested  in 
interest  as  a  remainder  expectant  6n  the  preceding  estate^  as  soon 
as  that  took  effect,  or  else  as  taking  effect  in  possession  at  the 
time  limited  for  the  preceding  estate  to  vest;  in  case  that  preced- 
ing one  failed  of  taking  effect;  so  that  in  either  case 
it  folio ws^  that  if  the  preceding  limitation  was  not  too    See  §  706. 
"^  remote  in  its  creation,  the  subsequent  one  could  not 
be  so^  being  to  take  effect  at  the  time  limited  for  the  first,  or  else 
not  all. 


t 


(m)  IX.  When  there  is  a  preceding  tested  limitation,  and  a  fbture  estate  or  interest 
\b  limited  to  take  eSecX  at  too  remote  a  period,^-or  where  thete  is  no  preceding  limita* 
tioiiv  and  a  future  estate  or  interest  is  immediately  limited  to  take  e^t  at  too  remote 
a  period,  the  future  limitation  is  void  in  its  creation,  and  no  subsequent  accident  can 
make  it  good. 

It  should  be  observed  that,  when  Mr.  Fearne  mentions  executory  limitations,  being 
limited  to  take  efllect  at  too  remote  a  period,  he  must  be  understood  to  have  in  view 
-such  executory  limitations  as  are  limited  on  estates  in  fee  simple,  or  terms  for 
years;  for,  speakins  generally,  no  period  is  too  remote  for  the  limitation  of  an 
executory  estate  or  mterest  ingraded  on  an  estate  tail  previously  limfted.  Thus  if 
land  were  limited  to  ^.  in  fee  simple,  or  for  ninety-nine  years,  and  if  A,  should 
have  no  child  who  attains  the  age  of  twenty-seven  years,  to  B, ;  in  each  case,  the 
limitation  to  B.  would  be  void  for  its  remoteness ;  but  if  land  were  limited  to  A. 
in  tail,  and  if  A.  should  have  no  child  who  attains  the  age  of  twenty-seven  years, 
to  J9.,  the  limitation  to  B,  will  be  sood.  The  reason  is,  that  a  common  recovery 
by  a  tenant  in  fee  simple  will  not  discharge  his  estate  from  an  executory  limitati<Mi 
ingrafted  upon  it:  but  an  executory  limitation  ingrafted  <»i  an  estate  tail,  is  dis* 
charged  by  the  recovery  of  the  tenant  in  tail ;  so  that,  where  an  executory  limi- 
tation is  ingrafted  on  an  estate  tail,  it  is  always  liable  to  be  defeated  by  the  reco- 
very of  the  tenant  in  tail,  and  therefore'  the  remoteness  of  the  event  on  which  it 
depends,  does  not  suspend  the  absolute  ownership  of  the  property  so  as  to  efiect  a 
perpetuity. 
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And  therefore  we  must  be  careful  to  distinguish  be- 
See  §  149,  tween  instances  of  this  kind,  and  those  cases  wherein^ 
159,  117,  either  the  preceding  limitation  is  not  executory  but 
127.  vested,  or  there  is  no  preceding  limitation,  at  all ;  for 

in  either  of  such  cases,  the  future  limitation  cannot 
be  merely  an  alternative,  but  is  absolutely  limited  to  take  effect 
either  after  the  expiration  of  the  preceding  limitation,  or  else,  (if 
there  be  no  preceding  limitation,)  upon  the  happening  of  some 

tuture  event.  And,  therefore,  if  the  expiration  of  that 
See  §  V06.    preceding  limitation,  or  if  that  future  event  be  of  too 

remote  a  nature  the  future  limitation  is  void  in  its 
creation,  and  no  subsequent  accident  can  make  it  good ;  because 
it  is  not  (as  in  the  former  cases)  limited  to  take  effect  or  to  fail 
iq)on  the  event  of  a  contingency,  which  must  be  determined  one 
way  or  other  within  the  period  allowed  by  law  for  the  vesting  of 
an  executory  devise,  but  is  limited  absolutely  to  take  .effect  on  an 

event  which  may  not  happen  within  such  a  period. 
See  §  128.      Thus,  although  in  the  case  of  a  devise  of  lands  in  Vide  Cas. 

fee  to  the  first  son  of  A.  who  shall  attain  twenty-one  Temp.  Talb. 
years  of  age,  and  in  default  of  such  issue,  remainder  to  B,  in  fee ;  245,Sabbar- 
such  a  fimitation  would  fail  or  lake  effect  according  as  the  first  *^  ^?  ^^ 
limitation  should  vest  or  not ;  yet,  if  a  devise  be  to  the  heirs  male  barton,  su* 

of  the  body  of  C.,  and  in  default  of  such  issue,  re-  P'*»  P*  *^' 
See  §  669,  mainder  to  Z>.  in  tail  ;(n)  here,  if  we  suppose  the 
714.  first  limitation  void, the  subsequent  one  is  an  absolute 

future  limitation  to  take  effect  after  a  dying  without 
issue ;  and  therefore,  though  no  heirs  male  of  the  body  of  C, 
should  ever  exist,  such  event  will  not  make  good  the  limitation  to, 
Z>.,*  which  was  too  remote  in  \Xz  creation,  and  could  not  be  con-  *  Vide  2 
sidered  (as  in  the  former  case)  merely  as  an  alternative  to  a  pre-  Burrow,878. 
ceding  limitation,  and  which  must  vest  at  the  time  limited  for       [  b%^  ] 

that  preceding  one  to  vest,  or  else  not  at  all. 
See  §  196-      X.  {p)  I  have  before  shown  that  whenever  acon- 


(n)  The  text,  in  this  place,  appears  to  be  inoperfect*     The  devises,  8tt  Lord 

mentioned  by  Mr.  Fearoe,  are  evidently  devises  of  real  estate;  aod  a  Man9fitUC9 

devise  of  real  estate,  to  the  heirs  male  o(  the  body  of  C.  is  good,  either  Ohservaiums 

with  or  without  a  previous  devise  to  C.  himself.    -Probably  Mr.  Fearoe  in  Doe  d. 

raeaot  to  propound  a  case,  where,  without  any  devise  to  C,  or  the  Fonnereau  v, 

heirs  male  of  his  body,  there  was  a  devise,  "  afler  a  Fonnereau^ 

See  §  714.    failure  of  heirs  male  of  the  body  of  C,"  to,  D.  in  tail.  Dougl  486, 

Such  a  devise  over  has  been  shown  to  be  void  in  a  (or-  3d  ed.  4*  Mr* 

mer  part  of  this  work. — ^To  such  case,  Mr.  Fearne's  observations  in  Douglas^  note 

this  place,  evidently  apply.  there,  p.  605. 

(o)  X.  Though,  speaking  generally,  wherever  a  contingent  limitation  is  preceded  by 
a  freehold  capable  of  supporiing  it,  it  is  construed  a  contingent  remainder,  and  not  an 
executory  devise,  it  is  possible  that  the  freehold  so  limited,  may  by  a  subsequent  acci- 
dent become  incapable  of  ever  taking  effect  at  all,  (as  by  the  death  of  the  first  devisee 
in  the  testator's  lifetime ;)  in  which  case,  the  subsequent  limitation,  if  the  contingency 
has  not  then  happened,  will  be  in  the  same  condition  at  the  testator's  death,  (that  is,  at 
the  time  when  the  will  is  to  take  efl^t,)  as  if  it  had  been  limited  without  any  preced- 
ing freehold  :  now,  in  this  case,  it  has  been  held,  that  where  such  subsequent  limitadon 
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tingent  limitation  id  preceded  by  a  freehold  capable  of    199,  674- 
supporting  it,  it  is  construed  a  contingent  remainder,    7. 
and  not  an  executory:  devise  ;  but  it  is  possible  that 
the  freehold  so  limited,  may,  by  a  subsequent  accident,  become 
incapable  of  ever  taking  effect  at  iill,  (as  by  the  death  of  the  first 
devisee  in  the  testator's  iife-time ;)  in  which  case,  the  subsequent 
limitation,  if  the  contingency  has  not  then  happened,  will  be  in 
the  same  condition  at  the  testator's  death  (that  is,  at  the  time 
when  the  will  is  to  take  effect)  as  if  it  had  been  limited  without 
any  preceding  freehold  ;\now,  in  this  case,  it  has  been  held,  that ' 
where  such  subsequent  limitation  could  not  vest  at  the  testator's 
death,  it  should  enure  as  an  executory  devise,  rather  than  fail  for 
want  of  that  preceding  freehold  which  had  never  taken  effect 
Hopkins  e.         Thus,  in  a  case  above  cited,  where  A,  devised  lands  to  trustees 
Hopkins,       in  trust  for  B,  for  life,  and  after  his  decease  for  the  first  and  other 
8upra,p.304.  90ns  of  B.  successively  in  tail  male,  remainder  to  the  future  sons 
of  C  for  life  -successively,  with  divers  mean  remainders,  remain- 
der over  to  D, ;  A^died  without  issue  in  the  Hfe-time  of  the  tes- 
tator, ^nd  afterwards  the  testator  died  before  any  of 
the  contingent  remainders  were  vested ;  the  question    See  §  82. 
was,  whether  the  mean  contingent  remainders  were 
not  become  void,  there  being  no  preceding  estate  to  support  them  ? 
[  536  }       For  if  so,  then  would  the  whole  have  .been  vested  in  possession 
in  Z>. ;  and  it  waa  held  they  should  enure  by  way  of  executory 
devise, — And,  in  this  case,  a  Bon  being  afterwards  born  to  C,  it 
was  held  that  the  executory  devise  having  thereby  once  vested, 
the  subsequent  limitations  thereupon  became  contingent  remain- 
1  Ves.  sen.    clers;  and  though  such  son  afterwards  died  before  the  subsequent 
268.  limitations  vested,  yet  were  they  not  destroyed ;  because  it  was 

Hopkins  o.  held,  that  the  inheritance  vested  in  the  trustees,  was  as  sufficient 
Hopkins,  to  support  them,  as  if  there  bad  been  est^es  limited  for  that  .par- 
1  Atk.  681.   ticular  purpose. 

The  like  observation  may  be  made  in  regard  to  the  case  of 
Supra,  p.  Stephens  t;.  Stephens,  before  cited  ;  that- until  the  estate  became 
51 9w  vested  in  some  son  of  T.  S,  and  M,  S.  who  attained  twenty-one, 

the  limitations  over  to  the  daughter  and  to  Sir  B.  S.  must  have 
Vide  supra,  been  executory  devises  *,  but  as  soon  as  ever  the  estate  should  be- 
p.  504,505.  come  vested  in  a  son,  then  those  subsequent  limitations  must  of 
course  take  effect  as  vested  remainders  upon  the  preceding  estate 
'  tail  in  such  son. 
Vide  supra,  And  so  in  the  case  of  Brownsword  v.  Edwards,  Lord  Hard- 
p.  506.  wicke  held,  that  the  limitation  over  would  enure  by  way  of  exe- 

Vide  2  Ves.  cutory  devise  if  B.  died  witfioul  issue  under  twenty-one;  and 
sen.  249-9.  that  if  he  died  without  issue  after  twenty-one,  when  the  estate 
-  had  vested  in  him,  then  the  limitation  over  would  go  by  way  of 
remaioder. 
Vide  Carth.  But  when  a  preceding  freehold  has  once  vested,  it  seems  no 
■   ■  ■ '  I  .      ■  -.     I         I.I  II.  I 

could  not  Vest  at  the  testator's  deatb,  it  should  enure  as  an  executory  devise,  rather 
than  fail  for  want  of  that  preceding  freehold  which  had  never  taken  eflect.  But  when 
a  preceding  freehold  ^has  once  vested,  it  seems  no  subsequent  accident  will  make  a 
contingent  remainder  operate  as  an  executory  devise. 
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subsequent  accident  will  make  a  contingent  remainder  enure  aa  809, 10. 
an  executory  devise.    This  is  a  direct  consequence  of  the  mte  Reeve  «. 
above  treated  of,  that  wherever  a  devise  may  be  construed  a  Long.    £t 
oontinffent  remainder,  it  shall  neverbeconisid^red  as  an  executory  vide2Saund. 
devise!  380.   2  Ves. 

XL  (p)  I  have  had  occasion  to  notice,  in  the  case  of  Jermyn  ^°-  ^^®' 
V.  Arscot  cited  in  a  former  page,  that  a  condition  or  proviso  to  qrP'^*'  ^' 
determine  an  estate  tail  as  to  a  particular  person  only,  was  held       I  .^^  ^ 
to  be  void ;  upon  the  principle,  that  estates  in  land  cannot  be  de»       ^  J 

termined  in  part  only,  and  continue  as  to  the  residue,  or  vest  and  And  v. 
then  cease,  and  again  revest.    The  opinion  held  in  that  case,  Plowd.  156. 
appears  to  have  been  cited  and  assented  to,  as  an  authority  in  b. 
point,  by  the  Judges  of  the  court  of  King's  Bench,  in  the  above-  Gulliver  v, 
cited  case  of  Gulliver  v.  ghuckburgh  Ashby.  Shuckburgh 

And  upon  the  same  principle,  it  was  said  by  Walmesley,  J.  in  Ashby,  su- 
Corbet's  case  above-cited,  if  a  man  make  a  feoffment  in  fee,  upon  P*"®*  p.  42&|.. 


V. 

a. 


the  use  of  ^.  and  his  heirs  every  Monday,  and  of  B.  and  his  ^  ^^*  gj ' 
heirs  every  Tuesday,  &c.  that  these  limitations  were  void,  for  that 
the  law  knows  no  such  fractions  of  estates.  -  And  that  in  case  of 
a  partition  between  coparceners,  that  one  should  have  the  land  ^  ^ 
from  Easter  to  1st  of  August,  and  the  other  from  1st  of  August    j     ^' 
to  Easter  in  severalty,  it  was  good  only  in  respect  to  the  posses-    f      j'': 
aion  and  taking  the  profits,  but  no*  severance  of  the  estate  of  in-  Coke^avs 
heritance ;  any  more  than  a  partition  to  present  by  turns,  which  ^^^  ^^^ 
was  only  a  partition  as  to  the  possession,  and  theyshould  notwith-  g^veral  in- 
standing  join  in  a  writ  of  right-Cy)  heritances. 

However,  it  appears  that  a  distinction  has  been  taken  in  this  Brook  Judg- 
respect,  between  lands  and  a  rent  newly  created ;  for  we  find  a  ment,  pi,  41. 
case  where  rent  was  granted  with  condition,  that  when  any  heir       [  52s  ] 
of  the  grantee  was  within  age,  the  rem  should  cease  during  his 
nonage,  and  the  feme  of  the  grantee  recovered  dower  during  the  1  Rep.  87. 
nonage,  with  eessei  executio  till  the  full  age  of  the  heir.     In  this 
case  Lord  Coke  observes,  that  the  writ  of  dower  was  brought 
against  the  tertenant,  which,  he  conceived,  proved,  that,  for  the 
time, the  rent  newly  created  should  cease p^r  modum  concesHonis; 
and  indeed  the  stispending  the  execution  till  the  heir  should  c6me 
of  age,  seems  to  prove  this. 

This  case  of  the  rent,  Walmesley  observed,  was  not  against  his 
opinion  in  respect  to  the  land  ;  for  he  said,  it  was  good  as  parcel 

II     -    -  -  — .111        I  ■  i       »    » 

(p)  XI.  Though  a  condition  or  proviso  to  determine  an  estate  tail  as  to  a  particular 
person  only,  is  void,  it  has  been  held  that  a  rent  may  be  granted  on  a  condition 
to  cease  during  the  nonage  of  any  heir  of  the  grantee :  and  that,  if  a  rent  is  limited 
in  use  to  a  man  and  his  heirs,  a  power  may  be  given  to  the  grantee  and  his  heirs,  if 
the  rent  be  in  arrear,  to  enter  and  Bold  till  the  payment  of  the  arrears,  and  will  follow 
the  descent  and  alienation  of  the  rent. 

{q)  But  now  by  statute  7  Anne,  c.  18,  where  coparceners,  tenants  in  common  or 
joint  tenants,  make  partitions  to  present  by  tarns ;  each  shall  be  seized  of  his  or  her 
separate  part  of  the  advowson,  and  to  present  infais  or  her  turn. — NaU  by  Mr.  Feame. 

47 
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of  the  qaaltty  of  the  new  thing ;  and  he  put  a  case  of  a  common 
Ibid.  newly  created,  and  agreed  that  sach  quality  might  belong  to  renU 

and  commons  newly  created,  as  being  modus  donatiams.    But 
that  it  was  otherwise  in  regard  to  estates  in  land ;  for  if  they 
And  Tide       should  so  cease,  vest  and  re-Test,  it  would  be  dangerous  to  the 
Plowd.  prmeipe  of  a  stranger;  which  inconvenience  does  not  extend  to 

156  b.*  the  case  of  a  rent  or  common  newly  created.    And  Glanville 

agreed  with  him,  that  a  rent  newly  created  might  be  made  to  cease 
in  that  manner,  but  land  not 
HaYergiU  o.  Indeed,  in  a  case  where  a  rent-charge  iu  fee  was  granted,  and 
Hare,  Cro.  a  fine  was  levied  of  the  lands,  to  the  use,  intent,  and  purpose,  that 
Jac.  510.  if  ihe  rent  should  be  behind,  and  no  sufficient  distress  be  found 
2  Rdl.  Abr.  upon  the  premises,  or  any  rescous,  &.c.  should  be  made,  that  then 
r^*  /iM\  ^^^  grantee,  his  heirs  or  assigns,  might  enter,  till  the  rent  and  all 
Gruits  (N)  arrears  thereof  should  be  paid  and  satisfied ;  this  was 
^  held  to  be  no  condition,  but  a  limitation  of  the  use ;    See  §  9, 

and  this  contingent  and  future  use  to  arise  upon  non-    10. 
payment  of  the  rent,  was  held  not  only  to  be  good 
and  effectual,  but  also  to  be  transferable  and  capable  of  being  aa- 
signed  with  the  rent ;  that  it  being  a  matter  of  inheritance,  and  for 
securing  the  payment  of  the  rent,  and  waiting  upon  the  rent,  it 
might  well  be  transferred  with  the  rent;  but  that  if  it  bad  been  a 
mere  possibility,  or  contingent  estate  not  coupled  with  any  other 
estate,  it  had  not  passed  or  been  transferable. 
[  529  ]  XII.  (q)  So  it  seems  that  a  rent  de  novo  may  be  granted  to 

BrookGraot,  commence  in  futurOy  though  a  freehold  in  land  may  not  any 

86.    Plowd.  156.  b.     2  Ventr.  204.     1  Lev.  144.     2  Salk.  577.     Moor,  30,  pi.  100. 
1  Shower  Rep.  300. 

(q)  XII.  A  rent  de  naoo  may  be  granted  to  commence  infuturoj  though  a  freehold 
in  land,  or  a  rent  in  esse  may  not.  Offices  and  dignities,,  not  previously  subsisting,  may 
be  granted  by  the  king,  to  commence  infuturo. 

But,  if  rents  are  created  to  commence  at  a  future  time,  care  must  be  taken  that  the 
period,  at  which  they  are  created  to  commence,  do  not  exceed  the  bounds  for  which  the 
law  allows  the  inheritance  of  lands  to  be  suspended. 

When  it  is  proposed  to  make  a  rent  the  subject  of  limitations  in  strict  settlem^it,  the 
better  way  seems  to  be  to  grant  the  rent  to  a  person  aod  his  heirs,  and  for  the  grantee 
to  make  a  new  grant  of  it  to  another  and  his  heirs,  to  the  uses  proposed.  This  will 
avoid  a  doubt,  which  has  some  time  been  entertained  of  the  efiect  of  the  statute  in  eze- 
cuting  such  uses,  on  the  general  ground  that  the  statute  does  not  operate  on  any  pro- 
perty, which  is  not  in  existence  before  the  conveyance  to  the  uses.  It  also  obviates 
an  objection,  which  sometimes  arises  on  the  grant  of  a  rent  to  one  for  life,  and  aflerhis 
decease  to  his  sons  successively  in  tail  male,  on  the  ground,  that  each  of  the  persons, 
to  whom  the  rent  is  limited,  takes  a  distinct  rent ;  the  consequence  of  which  would  be, 
that,  during  the  life  of  the  tenant  for  life,  the  rents  could  not  be  barred  by  a  recovery, 
and  the  rents  of  the  second  and  younger  sons  would  be  void  for  remoteness,  as  com- 
mencing afler  an  indefinite  failure  of  issue. — It  should,  however,  be  observed,  that  the 
case  of  Weeks  «.  Peach,  2  Lut.  1218,  is  a  strong  authority  to  show,  that,  even  at  law, 
words  apparently  creating  diflerent  rents  will  be  construed  a  modification  of  the  same 
rent.  The  mode  suggested  will  also  enable  the  tenant  in  tail  to  acquire  the  fee  simple 
by  a  recovery,  which  he  cannot  da  unless  the  remainder  be  limited  over  in  fee.  It 
also  has  the  efiect  of  giving  the  persons  beneficially  entitled  legal  interests  in  the  rent, 
which  they  will  not  take,  if  the  lands,  out  of  which  it  is  proposed  the  rent  shall  issue. 
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more  than  in  a  cent  in  esse.    And  the  same  observation  may  be 

extended  to  grants,  by  the  king,'  of  offices  not  previously  subsist*  1  Ld.  Raym. 

ing  in  fee.    And  something  of  the  like  nature  may  be  noticed  52. 

in  regard  to  grants  of  dignities  in  remainder  as  it  is  called,  which,  Shower  Cas. 

it  seems,  operate  in  fact  as  new  grants.  ^"  P*'l«  l^- 

XIII.  (r)  Here  we  are  also  to  notice  another  late  case,  which  Lodev.Hol- 
seems  to  fall  within  the  above-mentioned  rule,  that  estates  shall  not  fyf^^  $ '  gm., 

1416.     Ei  vide  2  Ves.  ^  B.  57. 

are  conveyed  to  the  use  and  intent  that  a  person  and  his  heirs  may  receive  a  rent,  and 
he  is  directed  to  stand  seised  of  it  to  their  use  or  for  their  benefit,  as,  under  such  a 
conveyance,  the  use  is  executed  by  the  statute  in  the  person  (o  whom  it  is  limited,  and 
his  heirs.  See  Smith  v.  Famaby,  Carter,  52.  .  1  Sid.  265.  2  Keb.  29,  55,  84,  and  s 
Chaplin  «.  Chaplin,  3  P.  Wms.  229.  It  should  seem,  however,  that  there  is  no  real 
objection  to  a  grant  of  a  rent  de  novo  to  uses,  in  the  first  instance.  See  Mr.  Saunders's 
Easay  on  Uses  and  Trusts,  2  ed.  1  vol.  Ill,  112. 

(r)  XIII.  Estates  shall  not  cease  as  to  part,  and  vest  and  revest. 
The  case  of  Lade  v.  Holford,  cited  in  this  place  by  Mr.  Feame,  from   EdeiCi  CaieM 
3  Burr.  1416,  is  also  reported  in  1  Sir  W.  Black.  Rep.  428,  and  Amb.   in  Ch, 
479;  but  it  is  to  be  wished  that  we  had  a  more  full  report  of  it. 

The  short  state  of  the  case  is,  that  Sir  John  Lade  devised  his  estate  to  Ann  Lade, 
John  Fuller  the  elder,  Hugh  Offley,  and  John  Fuller  the  younger,  their  heirs  and 
assigns,  to  the  use  of  his  cousin,  John  Inskip,  (who  afterwards  took  the  surname  of 
Lade,  and  who  was  the  father  of  the  present  Sir  John  Lade,)  for  his  life ;  remainder  to 
the  trustees  and  their  heirs  during  his  life  to  preserve  the  contingent  remainders ; 
remainders  to  his  son  successively  in  tail  male;  remainder  to  the  use  of  the  same  trus- 
tees and  their  heirs,  during  the  life  of  Anna,  afterwards  the  wife  of  Mr.  Holford,  for 
her  separate  use ;  remainder  to  her  sons  successively  in  tail  male ;  with  remainders 
over;  and  with  a  proviso  that,  so  often  as  any  tenant  for  life  or  in  tail  male  in  pos- 
session should  be  under  the  age  of  26  years,  the  trustees  and  their  heirs  should  enter 
and  receive  the  rents  and  profits,  and  maintain  out  of  them  the  tenant  in  possession, 
and  accumulate  the  residue  of  the  rents,  and  invest  the  accumulation  in  the  purchase 
of  ot heir  estates  to  be  settled  to  the  same  uses. 

Mr.  Rose  Fuller  was  the  heir  at  law  of  the  surviving  trustee. 
Sir  John  Lade,  the  first  tenant  for  life,  left  his  wife  enseint  of  the  present  Sir  John  . 
Lade. 

Mr.  Holford  and  his  wife  contended,  that,  on  the  birth  of  Sir  John  Lade  the  infant, 
ail  estate  or  interest  vested,  under  the  proviso,  in  Mr.  Rose  Fuller,  as  the  heir  at  law 
of  the  surviving  devisee,  and  that  he  should  enter  upon  the  estate,  and  receive  th&  rents, 
and  dispose  of  them  in  tKe  manner  directed  by  the  testator^s  will. 

Sir  John  Lade,  the  infant,  contended,  that  the  proviso  would  operate  to  take  from 
him  the  profits  of  the  estate  for  the  purpose  of  accumulation,  and  was  therefore  con- 
trary to  the  policy  of  law,  and  on  that  account,  wholly  void. 

To  determine  the  point,  a  bill  was  filod  by  Sir  John  Lade,  the  infant,  against  Mr. 
and  Mrs.  Holford  and  others.  The  cause  was  heard  before  Lord  Keeper  Henley,  who 
ordered  a  case  to  be  made  for  the  opinion  of  the  Judges  on  the  question,  whether,  on 
the  birth  of  Sir  John  Lade,  the  infant,  Mr.  Rose  Fuller,  the  heir  at  law  of  the  surviv- 
ing trustee,  took  any,  and  what  estate,  by  virtue  of  the  proviso.  The  Judges  certified, 
that  Mr.  Rose  Fuller  did  not  take  any  estate.  The  Lord  Keeper,  who  was  then  become 
Lord  Chancellor,  confirmed  the  certificate,  and  declared  he  was  of  opinion  that «'  the 
directions  and  provisions  in  the  testator's  will,  by  which  he  attempted  to  direct  the  ac- 
cumulation of  the  rents  and  profits  of  his  real  estate,  being  repugnant  to  the  limita- 
tion of  an  estate  tail  to  Sir  John  Lade,  the  infant,  were  void,  and  ought  not  to  be  car- 
ried into  execution." 

It  seems  to  have  been  understood,  from  the  language  of  the  reports  and  the  decree, 
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cease  as  to  part,  and  vest  and  re-vest ;  and  which  nearty  resembles 
the  case  of  the  feoffment  put  by  J.  Walmesley,  first  above  cited.  It 
[  532  ]  v^  where  a  testator,  having  devised  lands  to  trustees  and  their 
heirs^  in  trust  for  t/.  in  strict  settlement,  with  divers  remainders 
over  in  strict  settlement,  subjoined  a  proviso  in  the  will,  that  so 
often  as,  and  during  such  time  as  the  person  who  for  the  time  being 
(in  case  the  testator  had  not  otherwise  directed)  would  have  beea 
entitled  in  possession  as  tenant  for  life  or  tenant  io  tail,  should  be 
under  the  age  of  26  years,  then  the  trustees  were  to  enter  and  re- 
ceive  all  the  rents  and  profits  of  the  lands ;  out  of  which  they 
were  to  allow  certain  sums  for  the  maintenance  of  such  tenant 
for  life  or  tenant  in  tail,  and  the  rest  w:as  to  accumulate,  to  be  laid 
out  in  the  purchase  of  lands  to  be  settled  to  the  same  uses. 

J.  died  upwards  of  26  years  of  age,  leaving  his  wife  enseint  of 
a  son ;  and,  upon  a  case  sent  from  the  court  of  Chancery  to  the 
court  of  King's  Bench,  for  their  opinion,  whether  the  trustees^ 
upon  the  birth  of  the  said  son  of  J.  took  any  and  what  estate  in  the 
lands,  by  virtue  of  the  said  proviso  ;  they  certified  their  opinion, 
that  the  trustees  did  not  take  any  estate  in  the  lands  by  virtue  of 
the  said  proviso. 

XIV.  (s)  It  has  been  held,  that  where  an  executory  devise  is 

that  the  ground,  oa  which  the  proviso  was  decreed  to  be  void,  was  its  repugnancy  to 
the  general  rule  expressed  shortly  in  the  text,  that  <*  Estates  shall  not  cease  as  to  part, 
and  vest,  and  re- vest."  The  rule  is  more  fully  discussed  in  a  former  part  of  this  essay, 
(see  ant.  252,)  where,  on  the  authority  of  Corbett's  case,  1  Rep.  83.  b,  and  Mildmay's 
case,  6  Rep.  40.  a.  Mr.  Feame  contends,  that  a  condition  or  limitation  must  determine, 
or  avoid  the  whole  of  the  estate  to  which  it  is  annexed,  and  not  determine  it  in  part 
only,  and  leave  it  good  for  the  residue.  / 

But  it  is  apprehended  that  the  repugnancy  mentioned  in  those  cases,  is  not  that  kind 
of  repugnancy  which  was  imputable  to  the  proviso  in  Sir  John  Lade^s  will.  That 
(x)  Accord-  P^o^'^  ^^  ^^^  intended  to  suspend  the  estate  tail  for  a-  particular  timie, 
twlv  under  ^^^  ^^  continue  it  for  the  residue,  but  to  interpolate  the  trust,  jpower,  or 
udenise  to  ^^'°^  devised  to  the  trustees,  and  place  the  estate  tail  afler  it.  This  is 
A  for  life  ^^  effect  of  every  use  created  under  a  power,  and  of  every  other  spring- 
TMoindert^    ing  use.(a:) 

Ihe  t€9tQt0T*i  children  as  A.  {his  mff)  shall  appoint  the  fee  simple  becomes^  on  the 
testator's  deaths  vested  in  remainder  in  all  his  children  then  livings  subject  to  be  de^ 
vested  by  the  appointment.  Morgan  d.  Surman  v.  Surmant  1  Taunt.  289.  Et  vide 
infra,  560. 

The  real  objection  to  the  limitation  in  the  proviso  was,  that  it  directed  a  dry  accu- 
mulation of  the  surplus  rents,  for  a  period  of  26  years :  this  exceeded  the  period,  for 
(m)  Et  vide  ^^^^^  ^^^  ^^^  allows  such  an  accumulation  to  be  continued;  and  in 
Lord  South-  this^sense,  the  proviso  was  repugnant  to  law,  and  void. — See  Gale  ©. 
ampton  v.  ^*®»  ^^^  ^  ^"^'  ^^*  ^^^'  ^^^  Phipps  t>.  Kelynge,  App.  N'  V.  (y) 
Marquis  of  Hertford,  2  Ves,  ^  B.  57-62,  and  vide  ibid.  ^9. 

(a)  'XIV.  It  has  been  held,  that  where  an  executory  devise  is  limited  per  verba  de 
presenU,  that  is,  where  the  devisee  is  mentioned  as  a  person  in  existence^  and  the  com- 
menoement  of  the  estate  devised,  is  not  expressly  deferred  to  a  future  period,  there  the 
devisee  must  be  person  capable  at  the  death  of  the  devisor,  or  otherwise  the  devise  will 
be  void ;  but  it  is  now  understood  that  this  distinction  between  executory  limitations  per 
verba  de  presenti  and  per  verba  de  futuro,  can  afiect  those  cases,  only,  where  th^re  is 
not  the  least  circumstance  from  which  to  collect  the  testator's  intention  of  any  thing 
else,  than  an  immediate  devise  to  take  effect  in  presenti. 
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limited,  per  verba  de  presentij  that  is,  where  the  devisee  is 
mentioned  as  a  person  in  pi^sent  existence,  and  the  commepce-       [  533  ] 
ment  of  the  estate  devised  is  not  expressly  deferred  to  a  future 
period,  there  the  devisee  must  be  a  person  capable  at  the  death 
of  the  devisor,  or  otherwise  the  devise  will  be  void ;  as  if  one  ^  Salk.  226. 
devise  (immediately)  to  the  heir  oft/.  S.  and  J.  S.  is  living  at  the  4  j^^^'  256. 
death  of  the  testator,  it  is  said  the  devise  shalL  nat  be  construed  an  GoodtigJU  ' 
executory  devise,  and  therefore  must  be  void ;  but  that,  if  it  were  «.  ComtM, 
to  the  heir  of  J.  S.  after  the  death  of  J.  1$.,  that  would  be  clearly  H.bW.^M. 
good  as  an  executory  devise,  because  a  future  time  is  men- 1694,  ci^eJ 
tioned.  2M€riv,229. 

So  it  has  been  said,  that  a  devise  to  the  first  son  of  t^.,  having  jbi^,  229. 
none  at  that  time,  is  void ;  but  that  if  it  were  to  the  first  son  of  t.  9  W.  3. 
•4.,  wh^n  he  shall  have  one,  it  would  be  good :  though  Bridge-  1697. 
man,  Ch.  J.,  said,  that  a  devise  to  J.  S.  for  15  years,  remainder  Sir  Tho. 
to  the  right  heirs  of  J.  Z>.,  is  not  good,  but  that  a. devise  to  one  Raym.  63, 
for  15  years,  remainder  to  the  first  son  of  tA  Z?.,  is  good;  because  in  Bate  v. 
the  devisor  takes  notice  that  J,  D.  hath  not  a  ^on,  and  intends  a  Amherst 
future  act.  <ind  Norton, 

So  it  was  formerly  disputed,  whether  a  devise  to  an  infant  in  ^- 1^  ^^• 
ventre  sa  mere  was  good,  or  not;  some  held  that  it  was  not, ^' 1^^^* 
upon  the  principle  I  have  been  mentioning,  whilst  others  contend-  ^  ^^*  ^^• 
ed  that  it  was ;  but  all  agreed,  that  a  devise  to  an  infant  when  p  ?^7^  % 
he  should  be  born,  was  good.  16C  ^'  2 

However,  I  have  not  found  any  case  determined  upon  this  iqq^^'    ' 
distinction  between  verba:  de  presenii  and  verba  de  future*    For, 
in  the  two  cases  I  have  cited,  the  judgments  did  not  rest  i^pon  Goodright 
that  point.     In  the  first,  the  limitation  was  to  Jl,  for  50  years,  if  o.  Cornish, 
he  should  so  long  live,  remainder  to  the  heirs  male  of  the  body       [  534  ] 
of  •/?.;  the  court,  upon  the  distinction  I  have  mentioned,  seemed  1  Salk.  2*26, 
to  incline  to  the  opinion,  that  this  devise  to  the  heirs  male  of  the  JET.  6  IT.  4* 
body  of  Jt,  was  not  a  good  executory  devise ;  but  whatever  it  M,  1694. 
was  in  its  creation,  they  held  it  became  void  in  event,  for  ^.  died  Vide  supra, 
without  issue ;  so  that  whether  it  was  originally  void,  was  no  p.  517. 
direct  point  of  their  decision  :  the  like  observation  may  be  made 
with  respect  to  the  other  case,  where  a  limitation  was  to  trustees  Scatterwobd 
for  11  years, and  then  to  the  first  son  oi B,  (then  unborn;)  it  was  «'•  B^ge, 
here  said,  upon  the  same  principle,  that  this  limitation  should  not  I  Salk.  229, 
enure  as  an  executory  devise  to  the  first  son  of  B.  because  limi-  ^«  ^  ^'  ^• 
ted  pfsr  verba  de  presenti;  but,  however,  since  B.  died  without  1^^- 
issue,  it  became  void  in  event,  whatever  it  was  in  its  creation ;  |^^^.  ^ 
therefore  I  apprehend  the  judgment  did  not  decide  that  point. (a:) ,  f?**       \ 

\X\MH        eO>Cn 

of  the  ea$eM  of  Ooodright  v.  Cornish,  and  SceUtertoood  v.  Edge,  the  court  held  the 
Kmitation  over  good,  whether  the  preceding  executory  devise  was  void  originaUjff  or 
in  event  onty.  Had  the  court  considered  the  Hmitaiion  over  good  only  in  case  the 
preceding  executory  devise  was  originally  void,  t/ien  their  judgment  would  have 
reached  the  point  in  question*     Vide  note,  supra,  508. 

Indeed,  in  the  cases  of  Moore  v.  Parker,  and  of  Croodman  v.  Vide  supra, 
Goodright,  cited  in  a  former  page,  the  court  seemed  unwilling  to  p.  446. 456, 
admit  the  devises  to  the  issue  of  the  body  of  a  man  by  a  future 
wife,  and  to  the  heirs  of  the  body  of  a  woman  by  a  future  hus- 
band, to  be  good ;  or  rather,  inclined  to  avoid  the  question  whether 
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they  were  so  or  not  But  it  is  obvious,  neither  of  those  cases 
decided  the  point  in  question,  as  I  have  observed  when  I  cited 
those  cases;  and,  indeed,  the  doubt  of  the  court  respecting  the 
validity  of  the  hmitations  in  those  cases  would  not  be  supported 
upon  the  distinction  I  am  now  speaking  of;  because  a  devise  to 
the  issue  by  a  future  wife  or  husband,  as  much  implies  the  testa- 
tor's knowledge  that  such  issue  does  not  yet  exist,  and  is  as 
strongly  expressive  of  a  future  time,  as  the  case  put  and  admitted 
by  the  court  (Salk.  226,)  of  a  devise  to  the  heirs  of  J.  S.  after  the 
death  of  i/i  & 

And  the  like  observation  may  be  extended  to  the  case  of  a  de- 
vise to  an  infant,  in  ventre  sa  mere;  there  certainly  can  be  no 
doubt  that  a  devise  to  such  infant,  necessarily  implies  a  future 
disposition  to  take  effect  at  its  birth,  as  much  as  if  the  words  when 
he  shall  be  born,  were  added ;  for  surely  we  cannot  imagine 
an  intention,  that  the  child  should  take  the  estate  before  it  is 
born, 
r  535  1  In  the  infancy  of  executory  devises,  before  their  limits  were 

ascertained  and  established,  and  whilst  they  were  scarcely  yet 
Vide  Mr.  distinguished  from  limitations  in  conveyances  at  common  law, 
Butler'"*  '  there  is  no  wonder  that  a  distinction  of  this  nature  should  have 
twte^  supra^  been  taken ;  and  that  it  should  have  prevailed  to  a  kind  of  rigid  ab* 
429.  surdity,  in  order  to  guard  against  and  prevent  too  great  a  freedom 

and  latitude,  in  what  was  then  esteemed  an  innovation  upon  the 
old  common  law ;(/)  but  even  then  it  seems  to  have  been  ground- 
ed upon  some  supposed,  or  upon  the  want  of  some  required  evi- 
dence of  the  testator's  intention ;  as  appears  in  the  several  cases 
put  by  the  court  in  the  places  above  cited,  from  Salkeld  and 
Raymond. 
lFreem.244.      But  at  this  day  it  is  clearly  agreed,  that  a  devise  to  an  infant 
293,  in  Tay-  in  ventre  sa  mere  is  good,  though  he  be  born  after  the  testator's 
lor  ©.  Bydall,  death,  and  he  shall  take  by  way  of  executory  devise.    Per  North, 
H..1677.       Ch.  Ji    So  in  the  case  of  Gulliver  v.  Wickett  above  cited,  the 
Gulliver        court  held,  that  the  limitation  to  the  child  of  which  the  wife  was 
V.  Wickett,    supposed  enseint,  was  a  good  contingent  remainder  (the  wife 

^ -: , 

(t)  General  restrictioDs  in  these  matters,  if  universally  adhered  to  with  literal  strict- 
ness, will  necessarily  involve  some  apparent  absurdities,  when  applied  to  the  circum- 
stances of  certain  particular  cases.  But  to  leave  it  in  the  breast  of  the  Judge  to  rela^ 
or  supersede  general  restrictions  and  rules,  whenever  he  shall  think  particular  cases 
uot  within  the  reason  of  them,  may  perhaps,  by  some,  be  thought  a  more  important 
absurdity,  and  a  matter  of  greater  mischief  in  its  tendency  and  consequences,  than  that 
which  is  intended  to  be  obviated  by  it ;  for  this  is  in  fact  making  the  discretion  of  the 
Judge  the  only  law  in  such  cases.     An  error  which  our  forefathers  seem  to  hove  been 

even  illiberally  studious  to  keep  clear  of.  For  their  creed  seems  to  hare 
Vide  Lord  been,  what  I  have  read  expressed,  in  so  much  energy  of  t^rms,  by  a  great 
Camden's  Judge  even  of  these  times.  The  discretion  of  a  juhqe  is"  the  law 
arcniment  in  ^^  tyrants  ;  it  is  always  unknown  ;  it  is  different  in  differ- 
the  case  of  "'^  men;  it  is  casual,  and  depends  upotf  coNSTiruTtoN,  temper. 
Doe  9  Ker-  -^^^  passion.  In  the  best  it  is  oftentimes  caprice  ;  in  the  worst 
sey,Pasch.5  ^  ^'  every  vice,  folly  and  passion  to  which  human  nature  is 
G.  3. 1766.      I'IAble. — Nate  by  Mr.  Feame. 

c.  p! 
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taking  a  preceding  estate  for  life)  to  a  supposed  child  in  ventre  1  Wils.  105, 
sa  mere;  and  that  if  there  had  been  no  devise  to  the  wife  for  life^       [  536  ] 
the  devise  to  the  child  for  life,  being  infuturo^  (by  which  I  con-  6.  supra,  p. 
ceive  must  be  meant  being  in  its  own  nature  future)  would  have  511.  ilf.  19 
been  a  good  executory  devise.  G^co.2. 1745. 

And  indeed,  in  the  case  of  a  future  limitation  to  the  unborn  Cas.  Temp, 
children  of  the  testator's  grandson,  Lord  Talbot  thought  its  being  Talb.  145, 
limited  per  verba  de  present i  no  objection  to  its  taking  effect  as  150.    Chap- 
an  executory  devise,  where  the  intention  was  clearly  future.     So  ""^  ^'  Blis- 
where(a?)a  testator  devised  to  his  wife  for  three  years,  remainder  ^^  supra, 
to  his  son  for  99  years,  if  he  should  so  long  live,  remainder  to  tf^S^'iTOft 
him  for  99  years,  if  such  wife  as  he  should  marry  should  so  long  ~:  |  w-i 
live,  remainder  to  the  heirs  of  his  son's  body,  and  their  heirs  of  L^ 
their  bodies;  the  court  held  the  devise  to  the  heirs  of  the  son's  jy^^'^  Carle- 
body  good,  as  an  executory  devise,  being  to  take  place  in/uturo,  ^^^  gj  ^  2^ 
within  the  compass  of  a  life  in  being.  6reo.  2.1748^ 

Again,  where  a  testator  devised  his  lands  to  C  for  the  term  of  cj^pl:.'        :» 
90  years  from  his  (the  testator's)  decease,  if  he  should  so  long  ^  Barnes    ' 
live,  and  after  the  determination  of  that  term,  he  devised  the  4'Burr.    '   ** 
lands  to  the  heirs  of  the  body  of  the  said  C,  remainder  over ;  2157.  * 
upon  a  question  referred  to  the  Judges  of  K.  B.  whether  the  heirs 
of  the  body  of  C.  took  any  and  what  estate  under  the  will  ?  they 
certified  their  opinion,  that  the  clear  manifest  intent  of  the  testator 
was  to  give  an  estate  tail  to  such  person  as  should  be  heir  of  the 
body  of  C.  at  his  death,  (the  only  determination  of  the  90  years 
term  in  the  testator's  view)  to  him  and  to  the  heirs  of  the  body  of 
the  said  C,  with  remainder  over  as  in  the  will ;  which  intent  of 
the  testator  might  by  law  take  effect  as  an  executory  devise,  for 
the  contingency  must  happen  within  the  compass  of  a  life  in 
being ;  and  the  freehold  in  the  meantime  being  undisposed  of, 
descended  to  the  heir  at  law.(u) 

This  inference  at  least,  I  think,  may  be  fairly  drawn  from  the 
last  cited  authorities ;  namely,  that  whatever  force  is  to  be  allow-  [  537  ] 
ed  to  the  distinction  between  executory  limitations  per  verba  de 
presenti  and  per  verba  de  futurOy  it  can  only  effect  those  cases, 
where  there  is  not  the  least  circumstance  from  which  to  collect 
the  testator's  contemplation  or  intention  of  any  thing  else,  than 

an  immediate  devise  to  take  effect  in  presenti. 
See  §  738a.       XV.  {x)  It  is  a  rule^  that  wherever  there  is  an  exe-  Under  a  de- 
luxe. 

(u)  The  following  lines  of  this  paragraph  were  expunged  by  Mr.  Feame  in  his  copy. 
— Nate  by  Mr,  Powell, 


Jx)  XV.  It  is  a  rule,  that  whenever  there  is  an  executory  devise  of  a  real  estate, 
the  freehold  is  not  in  the  meantime  disposed  of,  the  freehold  and  inheritance  de- 
scend to  the  heir  at  law. 

The  case  of  Beverley  v.  Beverley,  2  Vern.  131,  ant.  23,  may  be  urged  as  an  autho- 
rity to  show,  that,  when  a  person  is  entitled  to  a  contingent  interest  in  tail,  it  may  be 
barred  by  a  recovery,  in  which  he  is  vouched.  But  this  is  extremely  doubtful :  Mr. 
Preston  says  explicitly,  in  his  Treatise  on  Conveyancingj  vol,  I,  p.  6,  that  ^^  A  re- 
covery suffered  by  a  person,  who  has  a  contingent  or  executory  interest  in  tail,  either 
under  a  contingent  remainder  or  executory  devise,  cannot  bar  the  entail  or  remainder)" 
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vise  to  A  in  ^^*^^  devise  of  a  real  estate,  and  the  freehold  is  not  in  the 
ru8t  for  B.  ^^^^^y^^  disposed  of,  the  freehold  and  inheritance  descend  to 

(ike  teslaior^a  heir  at  law)  tiH  B.  aitaim  21,  and  when  B,  attains  21,  then  B.  toa$  to 
he  put  into  possession  of  the  estates,  which  were  to  be  his  only  and  at  his  disposal,  subject 
to  certain  annuities,  and  a  pow.er  of  distress  and  a  power  cf  sale  for  securing  the  same^ 
wiih  an  executory  devise  over  to  C.  tnfee,  in  case  B.  dies  under  21,  wf?.  takes  only  a 
chattel  interest  twB.  attains  21,  or  dies^  and  B.  tidtes  the  freehold  and  inheritance,  not 
by  purchase,  but  by  descent,  subject  to  the  annuitia  and  the  powers^  distress  and  sale^ 
md  also  suljtei  to  the  executory  devise  over,  JJoe  d.  Pratt  v.  Ttminst  1  BamewaU 
and  Jilderson,  530. 

and  cites  Pigot  on  Recoveries^  133. — ^Against  such  opinions,  a  title  depending  on  a 
recovery  so  su^red  cannot  be  safely  accepted. 

Trusts  in  equity  and  executory  devises,  have  given  rise  to  a  modification  of  property, 
not  only  unknown  at  the  common  law,  but  contrary  to  one  of  its  most  important  and 
best  established  principles.  At  the  common  law,  it  was  a  rule,  which  admitted  of  no 
exception,  that  the  freehold  never  could  be  in  suspense.  This  was  a  necessary  conse- 
quence of  the  law  of  tenure ;  but  the  principles  which  gave  rise  to  it,  evidently  do  not 
apply  to  the  law  of  contract  or  moral  obligation  upon  which  the  law  of  trust  is  found- 
ed;  it  was,  therefore,  considered  to  be  no  objection  to  a  trust,  that  it  did  not  vest  in 
any  person  an  actual  equitable  estate  of  freehold,  or  even  any  other  actual  beneficial 
interest ;  and,  by  degrees,  it  became  a  rule  of  equity,  that  a  testator  might  direct  the 
rents  and  profits  to  be  accumulated  ibr  the  period  during  which  he  might  direct  thai 

■the  title  should  not  vest,  and  the  property  remain  unalien- 
{x)  Vide  able ;  (Thellusson  v.  Woodford^  11  Fra.  Ves.  112. 146.)     See  §  738a. 

Idord  South'  {x)  The  abuse  which  was  thought  to  be  made  of  thiB  rule  741  e. 
ampton  v.  in  Mr.  Thellusson's  case,  gave  rise  to  the  act  of  the  39 
Marquis  if  and  40  Geo.  IIL(y)9  ^^  for  restraining  all  trusts  and  directions  in  deeds 
Hertford^  2  or  wills,  whereby  the  profits  or  produce  of  real  or  personal  estate  shall 
Ves.^B.Ql.  be  accumulated,  and  the  beneficial  enjoyment  of  it  post[>oned  beyond 
(y)  40  Geo,  the  time  therein  limited.'*  Mr.  Preston  has  favoured  the  editor  with  the 
3.  c,  98  (and  following  observations  on  this  act,  and  has  given  him  leave  to  publish 
not  39  and      them : 

40.  ^c.)  in  "  TO  understand  this  act  properly,  it  will  be  necessary  to  advert  to 

Pickering^s  the  learning  concerning  Executory  Devises,  Future  Uses,  and  Future 
Statutes  at  Trusts,  and  the  rules  established  against  perpetuities,  for  the  purpose  of 
large  J  ed,  prescribing^  the  boundaries  within  which  these  Executory  Devises,  Fu- 
1799; —  ture  Uses,  and  Future  Trusts  must  be  confined.    The  history  of  Eze- 

Royal  As'  cutory  Devise,  dsc.  will  be  found  in  a  note  of  Mr.  Hargrave's  in  his 
sen$9  28th  Co.  on  Litt  in  his  argument  in  the  cause  of  Thellusson  v,  Woodford 
July  1800.       and  others ;  and  in  Mr.- Fearne  on  Executory  Devises. 

The  general  rule  is,  that  any  limitation  may  be  made  See  §  706. 
by  way  of  Executory  Devise,  &c.,  so  as  the  same  is  to  take  efiect  with- 
in a  life  or  lives  in  being,  including  among  those  lives,  children  then  tn  vehtre  sa  mere^ 
aud  21  years  beyond  the  death  of  such  life  or  lives,  and  the  time  of  gestation,  so  as  to 
allow  for  the  birth  of  a  child  tn  ventre  sa  mere.  In  short,  this  rnle'jagainst  perpetuities 
is  framed  frem  analogy  to  settlements  made  on  marriage,  in  which  the  children  of  the 
marriage  are  generally  made  tenants  in  tail,  so  that  the  power  of  aliening  the  inherit* 
ance  may  be  suspended  till  21  years  afler  the  death  of  the  survivor  of  the  persons 
made  tenants  for  life. 

Under  this  rule,  prescribing  the  boundaries  to  limitations  by  executory  devise,  it 
was  in  the  power  of  the  owner  of  the  estate  to  suspend  not  only  the  ownership  of  the 
inheritance  for  the  limited  time,  but  also  to  suspend  the  right  to  the  intermediate  en- 
joyment, so  as  to  accumulate  the  income  and  add  it  to  the  principal,  and  thus  aggran- 
dkae  the  remote  issue  of  the  family  at  the  expense  of  the  present,  and  perhaps  the  two 
or  three  succeeding  generations.     Availing  himself  of  this  rule,  Mr.  Thellusson  fixed 
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the  testator's  heir, at  law.  As  where  the  testator  devised  lands  [  539  ] 
to  9A.  for  five  years  from  Michaelmas  then  next,  remainder  to  Cro.El.878. 

Pay's  case,  supra,  400  • 

I  '  ■  ■    ■  ■        '  ■      ..  ■  ■  ■  ....... ..- 

on  the  lives  of  all  his  sons  and  all  his  grandsons  born  in  his  lifetime,  or  who  should 
be  living  at  his  death,  or  then  in  ventre  sa  mere  (for  such  seems  to  be  the  construction 
of  his  will),  as  the  period  during  which  the  income  of  his  immense  property  should 
accumulate  for  the  benefit  of. those  branches  of  the  respective  families  of  his  sons, 
who,  at  the  end  of  that  period,  should  aitSwar  the  description  of  the  heirs  male  of  the 
respective  bodies  of  these  sons;  thus  dividing  bis  property  into  three  parts,  and  giving 
one-third  part  to  the  family  of  each  son. — The  calculation  is,  tbut  this  period  of  accu- 
mulation win  continue  for  70  or  probably  80  years,  and  if  it  should  happen"  that  the 
person  then,  answering  the  requisite  description  should  be  an  infant,  the  accumulation 
will  necessarily  continue  till  that  person  shall  be  adult,  and  this  may  be  for  another 
period  of  21  years,  so  that  if  this  event  should  happen,  every  lOOZ.  of  the  fortune  of 
Mr.  Thellusson  wilt,  at  the  end  of  a  century,  be  increased  an  hundred  fold,  and  dur* 
ing  all  that  time  the  income  will  be  withdrawn  from  all  the  useful  purposes  of  oommerce, 
and  the  right  of  alienation  be  suspended. 

This  will  being  considered  as  an  abuse  of  the  rule  of  law,  and  a  contrivance  to  avoid 
its  principal,  though  it  kept  within  its  letter,  the  act  in  question  was  passed.  It  must 
be  observed,  that  the  act  does  not  at  all  affect  the  rule  respecting  the  property  or  the 
principal  itself,  but  merely  regulates  the  extent  to  which  the  income  may  be  accumu- 
liUed.  Instead,  therefore,  of  its  being  left  to  the  power  of  a  party  to  create  a  trust  for 
accumulation  during  lives  in  being  and  21  years,  and  the  period  of  gestation,  (as  he 
might  have  done  at  the  common  law)  he  is  now  restrained,  except  in  particular  cases, 
from  creating  a  trust  for  accumulation  to  continue  for  any  further  period,  than, 

1st.  During  his  own  life; 
See  §  788g.  2dly.  For  21  years  from  his  own  death ; 

8d1y.  During  the  minority  of  any  person  living  at  his  death,  or  then 
in  ventre  sa  mere. 
See  §  738b.  4thly.  During  the  minority  of  any  person  who  for  the  time  being 

would  be  entitled  to  the  rents,  &^.  if  of  age. 

1st.  He  is  at  liberty  to  select  any  one  or  more  of  these  periods  for  the  purpose 
of  accumulation,  or  he  may  adopt  each  of  them  if  such  is  his  wish:  but  all  incon- 
venience is  avoided  by  these  diferent  restrictions;  for,  in.' the  first  place,  there  is  no 
policy  in  restraining  a  man  from  saving  his  income,  nistead  of  spending  it  during 
his  life.  In  short,  he  is  only  giving  his  income  by  anticipation,  instead  of  giving  it 
as  received  from  time  to  time. 

2dly.  The  trust  for  accumulating  during  21  years  certain  from  his  death,  is  the 
only  period  wbich  can  be  considered  as  a  direct  accumulation:  but  this  period  seems 
to  have  been  allowed  merely  to  take  away  the  encouragement  of  giving  to  an  infant 
rather  than  to  an  adult,  as  an  option  of  adopting  a  definite  atid  precise  period  of 
accumulation  during  the  utmost  period  of  iftinority,  instead  of  giving  to  an  .infant  as 
a  means  of  obtaining  the  right  to  accumulate. 

3dly.  The  right  to  accumulate  during  the  minority,  is  founded  on    ^For  cirevm' 
the  idea,  that  if  the  minor  had  the  beneficial  ownership,  the'  income,    stances 
^.  except  as  faros  was  necessary  for  n\aintenancej  would  accumu-     under  which 
late  during  the  minority,  so  that  no  more  is  done  by  the  party  under  thi^     maintenance 
power  of  accumulation,  than  would  be  done  under  the  rules  of  law  if    is  allotted^ 
such  power  of  accumulation  was  denied  to  him.     But  as  this  provision  .  natmtht 
may  be  made  ;ia  well  during  the  minority  of  a  stranger,  as  during  the    standing  a 
minority  of  any  person  to  whom  an  estate  is  limited,  it  is  considered,     trust  for  ac* 
with  reference  to  a' stranger,  merely  as  an  alternate  or  concarrent  right    cumviatum^ 
to  that  of  accumulating  for  a  direct  period  of  21  years,  since  if  both     tide  Erraf 
periods  are  named,  tbey  necessarily  must  be  concurrent.  v.  Barlow^ 

4thly.  This  provision  is  founded  on  the  same  principle  as  the  former;     14  Ves*  202. 

48 
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B.  in  fee,  and  died  before  Michaelmas;  it  was  held  that  the 

freehold  and  fee  simple  descended  to  the  heir  at  law  tilt  Michael* 

[  541  ]       mas.    So  where  ^.  seised  in  fee,  devises  to  S.  in  fee,  to  com- 

1  Lutw.798.  mence  six.  months  after  w9.'s  death,  during  those  six  months  the 

indeed,  there  is  no  difference  in  the  two  proyisions,  except  that  one  is  for  the  minority 
of  a  person  living  at  the  death  of  the  settler,  ^c,  while  the  other  is  for  the  minority 
of  any  person  who  may  afterwards  4)ecoaie  entitled  to  the  estate,  dec 

The  exceptions  are, 

1st.  _To  provisions  for  payment  of  Uie  debts  of  the  grantor^^settler,  or  devisor,  or 
the  payment  of  the  4/sbts  of  any  other  persons,  and  this  trust  cannot  be  considered  as 
a  trust  for  accumulation.  Iqstead  of  saving  the  income  for  persons  not  ascertainedt 
it  gives  the  income  to  the  honest  creditor  in  discharge  of  his  debts,  and  thus  places 
the  income  in  a  channel  in  which  it .  has  circulation ;  so  that  in  fact,  the  income  is 
given  to  the  creditors,  which,  as  far  as  the  policy  of  the  law  is  concerned,  is  full  as 
beneficial  as  if  it  was  given  to  any  of  the  iamily  of  the  settler,  &c.  and  even  more 
beneficial  than  if  it  was  so  given. 

2dly.  To  provisions  for  raising  portions  for  any  child  or  children  of    See  § 
any  grantor,  &c.,  or  of  any  person  taking  any  interest  under  any  such    738,  j,  k, 
conveyance,  &c.    The  reason  of  this  exception  seems  to  have  been  founded 
in  a  great  degree  on  the  aame  principle  as  the  former  exception,  with  the  additional 
circumstance  that  the  nobility,  &c.  must  have  disposed  of  their  landed  property  to 
raise  portions  for  their  younger  children,  or  the  children  of  those  for  whom  they  were 
providing,  unless  they  were  left  at  liberty  to  make  this  provision  by  a  trust  of  accumu- 
lation ;  but  this  exception  admits  of  a  latitude  which  may  be  productive,  in  a  great 
degree,  of  all  the  inconveniences  which  were  felt  or  eipprehended  under  the  ruks  of 
the  common  law;  because,  by  a  will  or  settlement  artfully  prepared,  every  purpose 
aimed  at  by  Mr.  Thellusson  may  be  accomplished. 

3dly.  To  provisions  or  directions  touching  the  produce  of  timber  or  wood. 

This  exception  was  probably  added  partly  to  encourage  the  growth  of  timber,  but 
principally  on  the  foundation  that  a  long  period  of  time  must  elapse  before  timber  can 
arrive  at  its  maturity;  also,  that  timber  is  considered  by  the  generality  of  owners  of 
estates,  as  no  part  of  the  annual  income,  but  merely  as  a  resource  for  some  particular 
occasion,  as  a  provision  for  the  portions  of  children,  for  payment  of  debts,  ana  the  like, 
so  that  any  direction  concerning  timber  circumscribed  within  the  rule  of  perpetuities, 
cannot  be  considered  as  withdrawing  any  part  of  the  income  of  the  estate  from  the 
owner  for  the  time  being.  Besides,  by  the  rules  of  the  ancient  common  law,  as  well 
as  of  the  law  at  this  day,  the  owner  for  the  time  being,  unless  he  is  the  owner  of  the 
inheritance,  has  no  power  over  the  timber  except  Ibr  repairs,  6^c.,  unless  that  power  is 
expressly  given  by  the  settlement  under  which  he  claims. 

In  future,  whenever  a  trust  for  accumulation  is  attempted,  care  must  be  taken  to  keep 
in  view  the  difterent  periods  of  limitation  marked  by  the^tatute,  and  in  the  most  explicit 
and  definite  teriiis,  to  keep  within  the  boundaries  marked  by  the  statute;  because  any 
excess  in  the  limits,  will  render  the  gift  itself,  and  consequently  the  accumulation 
vpid.  But  if  several  periods  of  accumulation  are  fixed  on,  and  they  are  distinctly 
marked,  some  may  be  good,  the  others  void. 

It  is  now  decided  that  the  time  of  accumulation  may  be  apportioned.(a)     See  §  788f. 
(x)  Yet   the      ^  ^^^  ^^  ^^  ^^®  ^^^^^  ^^y  ^  sustained,  though  part  is 
tru8$   must      ^^^^  ^  contrary  to  the  statute."(a:)    . 

not  exceed  the  period  allowed  for  accumulation  before  the  etatute;  other*    See  ^  788a. 
wine  it  seems  that  the  trust  will  be  void  in  toto.     On  this  subject^  vide 
Lord  Southampton  e.  Margins  of  Hertford^  2  Fes.  ^  B.  54,  6\^  62,  and  Leake  v. 
Bobinson^  2  Meriv*  363,  389»    And  vide  Penn  v.  Barclay^  14  Ves.  1 2d. 

(«)  Griffiths  V.  Vere,  0  F.  Ves.  187.    Longdon  r.  Simson,  12  F.  Ves.  205. 
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estate  descends  and  continues  in  the  heir  at  law.    And  where  a  Ptr  curiam^ 
testator  seised  in  fee  devised  to  trustees  for  500  years,  remain-  in  Clarke 
der  to  the  first  and  other  sons  of  B.  in  tail,  (and  B.  had  no  v*  Smith, 
son  born  at  (he  testator's  death)  remainder  over  in  fee;  it  was  ^"P^»P*3^^« 
held,  that  the  freehold  descended  iq  the  heir  at  law  till  the  birth  ^  P«  ^'  ^®" 
of  a  son  to  A,  or  till  his  death,  without  having  had  a  pon.  Gore«.Gore. 

So  where  a  testator  gave  550/.  to  his  daughters,  and  devised 
his  lands  for  a  term  of  99  years  in  trust,  that  in  case  his  wife  Hayward  v. 
should,  within  four  years,  pay  off  the  550/.  then  he  gave  the  Siillingfleet, 
lands  to  his  wife  for  life,  and  after  her  death  to  his  son  H.  and  I  Atk.  422, 
his  heirs  male  and  female,  and  for  want  of  such  issue,  to  him  and 
his  heirs  for  ever,  and  the  same  term  to  wait  on  the  inheritance. 
The  wife  did  not  pay  the  money,  and  the  estate  was  sold  under  a 
decree  upon  a  bill  filed  against  H,;  afterwards  a  bill  was  filed 
against  the  devisee  of  the  purchaser,  by  the  son  of  H,  as  heir  in 
tail,  for  the  reversion  expectant  on  the  term  of  99  years,  there  hav- 
ing been  no  fine  levied  to  the  purchaser  by  the  son,  to  bar  the  estate 

tail,  and  such  purchaser  having  notice  of  the  title. 
See  §148,        Lord  Hardwicke  held,  that  this  was  a  conditional 
1 17.  limitation  in  the  wife  for  life,  taking  place  as  an  exe- 

cutory devise,  (for  that  it  cauld  not  be  a  contingent 
remainder,  for  want  of  a  freehold  to  support  it)  and  that  H,  took 
an  estate  tail,  with  remainder  to  him  in  fee.    And  though  in  this 
case  the  estate  for  life  in  the  wife  was  a  preceding  executory  limi-       [  543  ] 
tation  which  never  took  effect,  because  she  did  not  pay  the 

money  and  perform  the  condition  on  which  it  was  to  Vide  supra, 
See  §  669.    arise ;  yet  the  estate  tail  to  H,  was  well  limited,  and  p.  287  6c 
took  effect  expectant  on  the  term  of  99  years ;  and  seq.  and 
that  this  being  an  executory  devise,  the  freehold  descended  to  H.  508  et  seq. 
as  heir  at  law  to  the  testator,  till  the  four  years  were  elapsed  or 
the  wifehad  performed  the  condition.    And  his  I^ordship  accord- 
ingly decreed  in  favour  of  the  plaintiff's  title  to  the  inheritance. 

So  where  there  is  a  preceding  estate  limited,  with  an  executory 
devise  over  of  the  real  estate,  the  intermediate  profits,  between 
the  determination  of  the  first  estate  and  the  vesting  of  the  limita- 
tion over,  will  go  to  the  heir  at  law,  if  not  otherwise  disposed  of. 
As  ifi  the  case  of  Hopkins  v.  Hopkins,  above  cited,  T^here  the 
testator  devised  lands  in  trust  for  B.  for  life,  remainder  in  trust 
for  his  sons  successively,  remainder  in  trust  for  the  future  sons  of  ^      . 
Ci  remainder  over ;  and  the  testator  provided  for  the  disposition  r^t  J^' 
of  the  rents  and  profits  during  the  minorities  of  those  who  were  Hopkins' 
to  take  in  future ;  B.  died  in  the  lifetime  of  the  testator ;  it  was  ^^  Hopkins 
decreed  the  contingent  limitatioQS  should  enure  as  executory  siipre»p.525. 
devises,  and  that  the  profits,  from  the  death  of  the  iestator  till  the  |  yog^y  3^] 
birth  of  a  son  of  C,  should  go  to  the  heir  at  law ;  and  afterwards  268. 
a  son  being  bom  to  C,  upon  the  death  of  that  son  it  was  decreed,  i  xtk.  681. 
that  the  rents  and  profits  should  belong  to  the  heir,  until  some  other  Hopkins 
person  should  become  entitled  under  the  limitations  in  the  will.    «.  Hopkins. 

So  where  a  testator  devised  his  real  and  personal  estate  to, 
trustees,  and  wilted  that  the  first  son  of  t^.  when  he  should  attain 
twenty-one,  should  have  it,  and  his  heirs  male,  and  that  he  should 
be  well  educated ;  Jl.  had  ho  son  at  the  testator's  death ;  Lord  Bullock  «. 

Stones,  "2  Ves.  sen.  521 . 
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Hardwicke  held  that  the  intermediate  rents  and  profits  t>f  the 
Aceord.mde  real  estate  belonged  to  the  testator's  heir  at  law ;  but  that  the 
Chambers  v.  heir  at  lav's  interest  would  determine  on  the  birth  of  a^.'s  son, 
Brailsford,  beckuse  the  education  of  that  son  was  to  be  paid  for  by  these 
18  Ves.  368.  rents  and  profits.    ' 

[  544  ]  XVI.  (i)  But  a  devise  of  ail  the  rest  and  residue  of    See  §  741. 

(x)S€e  Doe  the  real  estate(ar)  will  pass,  as  well  the  profits  from  the 
d,  Burkitt    testator's  death  to  the  time  of  the  estate's  vesting,  as  from  the  de- 
V.  Ckapmany  termination  of  the  first  estate  to  the  vesting  of  a  subsequent  one.  As 
1  H.  Black,  in  the  case  of  Stephens  v.  Stephens  (y)above  cited,  upon  a  devise 
223.  to  the  testator's  grandson  T.  in  fee,  and  if  he  should  die  before 

Dally  V.  the  ggg  of  twenty-one,  then  to  such  other  grandson,  then  unborn^ 
^itf^       J  ^s  should  attain  the  age  of  twenty-one,  with  mesne  remainders, 

1  Morgan  d.  yemainder  over  to  Sir^.  S.  in  fee ;  T.  died  under  age,  and  it  was 
bumatn  c.  ^Q^fe^^^  by  advice  of  the  Judges,  that  the  intermediate  profits 
iT^Mnf  289  b®^^®®*^  ^h®  death  of  T.  and  the  vesting  of  the  estate  by  virtue  of 
.  .p  '  '  any  of  the  subsequent  limitations,  passed  to  Sir  R.  S.  by  force  of 
(y)Cas.  ji^g  residuary  devise,  as  an  interest  in  the  real  estate  not  other- 
228  '  *  '  ^'^®  disposed  of.  So  where(2r)  the  testator  devised  all  the  rest 
fiteohens  ^^^  residue  of  his  real  and  personal  estate,  of  what  nature  or 
t>  Stephens  ^^^^'  soever,  to  such  child  or  children  as  his  daughter  should 
supra,  519.*  ^*^®  5  ^^  ^^*  '^®^^  *^*'  ^^^  profits  from  the  testator's  death  to  the 
(%)l  Ves       bfrth  of  a  child  of  his  daughter,  should  pass  under  this  devise. 

sen.  485,  Gibson  v.  Lord  Mbntfort,  and  Rogers  v.  Gibson.  And  vide  Duke  of  Bridge 
water  t?.  Egerton,  infra,  545. 

So  likewise  in  the  case  of  an  executory  devise  of  a  personal 
estate,  the  intermediate  promts,  as  well  before  the  estate  is  to  vest, 
as  between  the  determination  of  the  first  estate  and  the  vesting  of 
Chapman  a  subsequeht  limitation,  will  pass  by  virtue  of  a  residuary  devise, 
o.  Blissett,  As  Where  the  testator  devised  his  estate  real  and  personal. 
Gas.  temp,  upon  trust,  to  pay  his  son  B.  a  certain  annuity,  and  gave  all  the 
Talb.  145.  rest  and  residue  of  the  yearly  rents  of  the  said  trust  estate  to  be 
Supra,  304.  applied  during  the  life  of  his  son  B.  to  the  education  and.  benefit 
Vide  also  ^f  jj^^  future  children  of  his  said  son,  and  after  jB.'s  death  one 
Rogers  v.  moiety  of  the  said  trust  to  the  said  children,  and  the  other  moiety 
Gibson,  su-  ^^  somebody  else ;  it  was  decreed,  that  the  profits,  from  the  testa- 
pra,  last  cued  ^^^y^  ^^^^^  ^^  ^^^  j^.^^j^  ^j.  ^  ^j^jj^  ^^  ^^  ^^^^^^  ^^  entirely  to  A's 

^^'  ch.ildren.(;r) 

(x)Before  Mr.  Feame*s  rule  can  be  applied^  a  previous  ^vesHon  may  sometimes 
arise  J  whether  leasehold  estates  pass  under  a  general  devise  of  landsy  d^c.  On  this 
subfect^see  Davis  v.  Gibbsj  3  P,  Wms.  26;  Thompson  v.  Lawley^  5  Ves,  476 ;  and 

2  Bos.  dp  P.  303 ;  Rose  v.  Bartlet,  Cro.  Car.  293 ;  Knot^ord  v.  Gardiner,  2  Atk. 
450;  Chapman  v.  Hart^  1  Ves.  sen.  211 ;  Pistol  d.  Randal  v.  Riccardson^  2  P. 
Wms.  450,  in  note,  and  1  H.  Blacky  26,  in  note  ;  Addis  v.  Clement,  2  P.  Wms.  455 ; 
T^ner  v.  Husler,  1  BroJC.  C,  78 ;  and  Lane  v.  Earl  Stanhope,  6  T.  R.  345. 

[  545  ]  And  where  a  testator  gave  a  house  with  the  appurtenances  to 

his  wife  during  her  widowhood,  then  to  his  eldest  son  for  the 

(b)  XVI.  But  a  devise  of  all  the  rest  and  residue  of  the  real  estate  will  pass  as  well 
the  profits  from  the  testator's  death,  to  the  time  of  the  estate's  vesting,  as  from  the 
detarmination  of  the  first  estate  to  the  vesting  of  a  subsequent  one. 
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« 

lim^  being,  who  should  attain  twenty-one  years  of  age,  &c.,  the 
wife  married  again  during  the  minority  pf  the  eldest  son.    There  Duke  of 
being  a  residuary  disposition  as  well  of  the  real  as  of  the  personal  Bridgwater, 
estate,  Lord  Hardwicke  held,  that  as  to  the  intervening  profits  »•  Egerton, 
between  the  determination  of  the  wife's  interest  and  the  eldest  ^  Ves.  sen. 
son's  attaining  twenty-one,  so  much  of  them  as  was  real  would  ^^^'  ^• 
fall  into  the  real  residue,  and  so  much  a^  was  personal  into  the  /y)p^  coMts 
personal  residue.(y)  respecting 

the  effect  of  a  residuary  devise  on  settled  lands^  of  which  the  reversion  is  in  the  testa- 
tor,  and  leasehold  property,  see  Goodtitle  d.  Daniel  r.  Milts,  e  East,  494 ;  Bettison 
«•  Richards,  7  Taunt,  105 ;  Doe  d.  Lord  and  Lady  Cholmondeley  v,  Weatherby,  11 
East,  921 ;  Goodright  d.  Edrl  of  Buckinghamshire  v.  Marquis  of  Downshire^  2  Bos. 
4-  P.  ^00  ;  and  Sir  J.  Sheffield,  Bart,  v^  Lord  Mulgrave,  6  T.  R.  571, 

S     fi  740  XVII.  (c)  But  where  there  is  no  residuary  devise,- 

74na  ^^  other  particular  disposition  of  them,  it  seems  the        [  546  ] 

profits  of  a  personal  estate  between  the  death  of  the  Accord,vide 
testator  and  the  vesting  of  an  executory  estate,  or  between  the  Chambers  v, 
determination  of  the  first  limitation  and  the  vesting  of  a  subse-  Brailsford, 
quent  one,  Will  accumulate  for  the  benefit  of  thie  person  next  to  1®  Fes.  868; 
take  by  virtue  of  th^  limitations.    '  ^J^  Meriv, 

Thus,  where  a  testator  devised  a  share  in  the  brewery  to  an  *^' 
infant,  provided  that  infant  ishould  attaiit  the.  age  of  twenty-one  Baroardist. 
years,  but  if  he  should  die  before  that  age,  then  to   B.j  it  was  Rep.  in 
decreed,  that  the  profits  from  the  testator's  death  until  the  infant  Chao.  74, 

Atkinson  v.  Turner. 

(c)  XVIt.  But,  where  there  is  no  residuary  devise  or  other  particular  disposition  of 
them,  it  seems  the  profits  of  a  personal  estate  between  the  death  of  the*  testator,  and 
the  vesting  of  an  executory  estate,  or  between  the  determination  of  the-  first  limitation 
and  the  vesting  of  a  subsequent  one,  will  accumulate  for  the  benefit  of  the  person  next 
to  take  by  virtue  of  the  limitations. 

Particular  attention  should  be  paid  to  this  doctrine,  when  personal  estate  is  made  a 
provision  for  children,  and  it  is  intended,  that,  during  the  suspense  of  its  vesting,  the 
mcome  of  it  should  be  applied 'for  their  maintenance.  If  the  trustees  are  directed  to 
stand  possessed  of  the  fijnd  in  trust  for  the  children  in  equal  shares,  with  the  usual 
proviso,  that  if  any  one  or  more  of  them,  being  a  son  or  sons,  shall  die  under  the 
age  of  21  years,  or  being  a  daughter  or  daughters,  shall  die  under  that  age,  without 
being  or  having  been  married,  as  well  the  original  share  or  shares  of  the  child  or 
children  so  dying,  as  the  share  o^  shares  which  shall  have  survived  or  accrued  to 
him,  her,  or  them,  shall  accrue  to  the  other '  or  others  of  them ; — in  that  case  the 
shares  will  become  vested  in  the  children  as  they  severally  come  into  existence 
subject  to  the  executory  proviso's  divesting  it  from  them,  on  the  event  of  their  re- 
spective deceases  within  the  time  prescribed ;  and,  during  this  interme(liate  time  tbey 
will  be  entitled  to  the  income  attending  their  respective  shares  of  the  fpnd:  but,  if  the 
trust  be  declared  for  tlie  children,  who,  being  a  son  or  sons,  shall  attain  the  age  of 
21  years,  or  who  being  a  daughter  or  daughters,  shall  attain  that  age  or  marry,  in 
that  case,  the  rights,  of  the  children  to  the  provision  intended  for  them  will  be  contin- 
gent, as  they  will  depend  for  their  vesting  on  their  attaining  the  age  or  time  prescrib- 
ed ;  and,  therefore,  according  to  the  doctrine  in  the  text,  the  children  will  not  be  enti- 
tled to  the  income,  but  it  will  belong  to  the  person  ultimately  becoming  entitled  to  the 
fund  or  to  the  portion  pf  the  fund  from  which  it  shall  have  proceeded.  It  is  there- 
fore necessary,  in  the  laUer  case,  to  provide  that,  during  the  suspense  of  the  voting  of 
the  portions,  the  income  of  the  presumptive  portion  of  each  child,  or  a  competent  part 
of  it,  shall  be  applied  for  his  or  her  maintenance,  and  the  residue  accumulated  for  the 
benefit  of  the  person  ultimately  becoming  entitled  to  the  capital. 
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^x)  Jnchid'  should  attain  the  age  of  twenty ^one,  should  belong  to  the  infant 
ing  $€veral  on  bis  attaioing  such  age.  The  infiint  died  before  that  age,  and 
hasehold  it  ^^s  decreed^  that  the  intermediate  profits  belonged  to  B,y  and 
houitsfar  n^t  to  the  infant's  administrator.  So  where  a-testato^  devised  a 
^  J  ^^  f  personal  estate(;r)  to  M,j  an  infant,  and  if  Af.  should  die  before 
3 P  W* 300  ^^^^^Y'^^^i  *°^  ^^  mother  should  have  no  other  child,  then  to 
Studhoime  '  "^'^  ^  ^'^^  during  his  infancy,  and  it  was  decreed  that  the 
V  Hodffsoa  ^^"^^^0^  profits  from  the  death  of  AT.  .till  the  contingency  should 
supra  M9.'  happen,  were  to  accumulate  and  be  added  to  the  capital,  and  if 

*       *   Af.'s  mother  should  have  no  other  child,  they  should  go  to  fF. 
[  547  ]  And  so  in  the  case  of  Bullock  v.  Stones  above  cited,  Lord  Hard- 

Supra,  p.  wiclce  held  that  the  personal  estate  passed  by  the  will  to  the  trus- 
543.  tees;  first,  indeed,  for  the  payment  of  debt ;  but  that  the  whole  sur- 

plus of  it  would  belong  to  Ji^&  son  upon  his  attaining  twenty-one, 
and  that  in  the  meantime  the  profits  thereof  should  accumulate. 
Vide  Boras«       XVIII.  (rf)  But  here  we  are  to  attend  to  an  obser-  «      - 

ton's  case,  ^  vation  that  where  an  absolute  property  in  lands  is  J^^®  5> 

supra,p.242.  given,  and  a  particular  interest  in  the  meantime,  until  *' 

Taylor         the  devisee  comes  of  age,  the  particular  interest  operates  only  as 
«.  Biddal,^     an  exception  out  of  the  devise,  which  is  so  made  subject  to  it ; 
^P™»M^^*  and  such  limitation  is  not  considered  as  a  condition  precedent,  to 
TVi     V*i     w**'^®  ^he  subsequent  devise  contingent,  upon  the  event  of  such 
IE  ^h      ^®^^*®®*®  coming  of  age,  and  so  make  it  an  executory  devise ;  but 
-  g-^"  '^        is  only  taken  as  a  description  of  the  time  when  the  devisee  is  to 
•  ^'   *       have  possession ;  and  the  estate  vesta  in  him  immediately,  sub- 
ject to  such  particular  interest.     Thus,  in  the  case  of  Goodtitle  v. 
Goodtitle  d.  Whitby,  above  cited,  it  was  determined  that  the  two  nephews 
Hay  ward  e.  ^^^^  immediately,  and  that  the  trustees  had  only  a  chattel  interest 
Whitby,  su-  out  of  the  freehold  in  the  nephew. 

pra,  p.  245;  and  vide  Tomkins  c.  Tomkins,  cited  1  Burr.  234;  and  vid.  Chambers  v, 
Briulsford,  18  Fes.  368.  A  C.  2  Meriv.  25,  as  a  further  histance  of  the  rule. 

This  observation,  however,  cannot  apply  to  cases  where  the 
devisee  is  not  a  person  in  esse,  or  where  no  present  interest  is  de- 
[  548  ]       vised  in  the  meantime,  or  where  there  ar6  express 

and  operative  conditional  words  to  suspend  the  vest-  See  §  344, 
ing ;  as  in  the  above  cite^  case  of  Bullock  v.  Stones, 
the  devisee  not  being  in  esse^  the  estate  could  not  vest  in  him  im- 
mediately ;  but  must,  as  to  him,  operate  futurely  as  an  executory 
(x)Vide  su-  devise :  and  in  the  case  of  Brownsword  v.  Edwards,(ar)  the  words 
pra,  p.  506.  preceding  and  introducing  the  limitation  to  B.  viz.  if  he  should 
live  to  attain  the  age  of  twentyK)ne,  or  have  issue,  then  to  him, 

r '■ '  — ' 

(d)  XVIII.  But  where  an  absolute  property  in  lands  is  given,  and  a  particular 
interest  in  the  meantime,  until  the  devisee  comes  of  age,  the  particular  interest  operates 
only  as  an  exception  out  of  the  devise,  which  is  so  made  subject  to  it ;  and  such  limi* 
tatipn  is  not  considered  as  a  condition  precedent  tot  make  jthe  subsequent  devise  contin- 
gent upon  such  devisee's  coming  of  age,  and  so  make  it  an  executory  devise ;  but  is 
only  taken  as  a  description  of  the  time  when  the  devisee  is  to  have  possession ;  and 
the  estate  vests  in  him  inimediately,  subject  to  such  particular  interest. 

But,  thia  observation  cannot  apply  to  cases,  where  the  devisee  is  not  a  persbn  in  esse, 
or  where  no  present  interest  is  devised  in  the  meantime,  or  where  there  are  express 
and  operative  conditional  words  to  suspend  the  vesting.  For  a  (brther  exposition  of 
this  doctrine,  see  the  text  and  notes,  pages  241—348. 
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&a  made  the  devise  to  him  expressly  conditional^  and  to  depend 
upon  the  events  there  mentioned ;  and  of  consequence  prevented 
any  estate  from  vesting  in  him  until  one  of  such  events  should 
happen.  These  two  cases  were  limitations  in  tail ;  but  had  they 
been  in  fee,  the  same  reasons  would  have  existed  against  their 
vesting  immediately.  v 

XIX.  (e)  I  have,  in  a  ibrmer  part  of  this  treatise,  observed, 
that  contingent  estates  in  lands  of  freehold  or  inheritance,  are  not 
devisable,  t.  e.  whilst  they  are  contingent.(/)    But  it  is  otherwise 
in  regard  to  contingent  ainl  executory  interests  in  terms  and  other  2  Roll.  Rep. 
personal  estates.     It  appears,  indeed,  that  at  common  law  a  pos-  129. 
sibility  has  been  held  not  to  be  devisable;  though  a  distinction  in  4  Rep. 66.  b.. 
this  respect,  it  seems,  has  been  taken  between  interests  in  contin-  10  Rep.50.b. 
gency,  and  naked  possibiiitiea    Nor  was  a  possibility  assignable,  ^^  Mod. 

though  it  might  be  released  in  certain  cases;  but,       [  ^^^  ] 

See  §       however,  there  are  many  determinations  by  the<^urt  127.  162. 

750*1.      of  Chancery,  which  prove  that  at  thirf  day  possibilities  Moor,  806. 
of  personal  estates  are  devisable,  as  well  as  assignable,  ^      *  ^^' 

gent  interests  are  devisable^  ifc.  Scawen  e.  Blunt,  7  Ves.  300.  As  to  a  right  of  ac- 
tion and  a  right  of  entry ^  vide  supra^  370,  1,  note  in  tnarginf  and  dttomey  General 
V,  Figor  and  others^  6  Ves.  256. 

Thus,  where  a  testator  possessed  of  a  term^  devised  it  after  his 
wife's  death  to  his  son,  and  made  his  wife  executrix,  who  proved 
the  will,  and  consented  to  the  legacy;  afterwards  the  son  died  in 
the  life-time  of  his  mother,  having  devised  the  lands  comprised  in  Veizy  o. 
the  said  term ;  and  the  court  held  that  the  devisee  of  the  son  Pinwefl, 
should  enjoy  under  his  will,  against  the  representatives  of  the  Pollex.  44. 

mother. 
See  §  So  where  a  testator  possessed  of  a  term  for  1000  Kimpland 

159a.  years,  devised  it  to  B.  for  50  years,  if  she  should  so  «.  Courtney, 

340a.  long  live,  and  after  her  decease  to  C.  and  died;  C.  2  Freem. 

.    assigned  it  to  i>.  during  the  life  of  B. ;  this  assign-  260.    Vide 
ment  was  held  good.  noieinmarg. 

So  in  another  case,  a  testator  devised  his  term  to  his  wife  for  *^/-  ^^2* 
life,  remainder  to  iiis  son  and  daughter,  and  died;  the  daughter  Theol»lds 
and  her  husband,  in  the  life-time  of  the  wife,  assigned  their  *•      "^^^ 
moiety;  and  after  the  death  of  the  brother,  living  the  n^<>*^^€r»  Jf mIj  | />« . 
they  assigned  the  other  moiety ;  this  assignment  was  established     ^  -^     * 
in  Chancery,  and  also  by  the  House  of  Lords.  g'p  W608 

(e)  XIX.  Possibilities  of  personal  estates  are  devisable  and  assignable  in  equity. 

(/)  In  a  former  part  of  this  work,  (page  866,)  Mr.  Fearne  observes,  that  contin- 
gent remaioders  appear  formerly  to  have  been  held  not  devisable  by 
the  person  entitled  thereto ;  but  that  reoeot  determinations,  particularly    (y)AMrmed 
Roe  d.  Perry  v.  Jones,  1  H.  Black.  Rep.  Com.*  pi.  30,(y)  seem  to  have    in  K,  B.  in 
established  the  power  of  testamentary  disposition  over  contiagent  and    Jones  v.  Roe 
executory  estates  and  possibilities  accompanied  with  an  interest,  and  over    d.  Perry ^ 
such  as  would  be  descendible  to  the  heir  of  the  object  of  them  dying  be-     In  error ^  3 
fore  the  contineencv  or  event  on  which  the  vesting  or  acquisition  of  the     T.  R,  88. 
estate  depended. — ^W ith  this  qualification,  the  first  sentence  of  this  para-     8.  C.  cited 
graph  of  the  text  must  be  understood*  17  Fei.  183. 
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Wind  V.  So  where  a  term  was  devned  to  •/f.  for  life,  remainder  to  JS. ; 

Jekjl  and  B.  in  the  life-time  of*/?,  devised  his  remainder  to  J.  S.  who  de- 
Albone,  1  vised  it  over ;  and  Lord  Chancellor  Parker  decreed,  that  the 
P.  W.  672.  administrator  de  bonis  non  of  £.  should  assign  over  the  term  to 
And  vide  tjj^  devisee  of  J.  S.  to  \/hom  B,  had  devised  it. 
2  P.  W.  W8.  Again,  where  there  was  a  devise  of  lands  to  be  sold,  and  the 
Higden  v.  money  arising  therefrom  to  be  paid  to  such  of  the  children  of  B. 
Williamson,  ^^  should  be  livmg  at  her  death ;  one  of  her  children  in  her  life- 
8P.W.  I82.jjjujg  became  a  bankrupt ;  and  it.was  held,  that  the  assignment 
by  the  commissioners,  passed  the  contingent  share  which  he  be- 
came entitled  to  upon  his  mother's  decease,  as  he  survived  her. 

The  court,  it  seems,  will  go  so  far  as  to  establish  assignments 
of  contingent  interests  against  volunteers,  even  where  such  as- 
[  550  ]  signments  are  made,  not  for  consideration  of  money,  but  in  con- 
sideration of  love  and  affection,  and  advancement  of  children. 
Wright  V.  Thus,  where  a  testator  devised  lands  to  his  two  daughters  and 
Wright,  their  heirs,  but  that  if  either  of  them  should  marry  without  the 
1  Ves,  sen.  consent  of  his  executors,  the  daughter  so  marrying  should  have 
409.  only  an  estate  for  life  therein ;  and  if  either  of  them  should  die  un- 

married, his  son  R.  or  his  heirs  should  take  it  to  him  and  his 
heirs,  paying  500/.  to  the  other  daughter;  R.  in  the  life-time  of 
both  his  sisters,  in  consideration  of  naturaljove  and  affection  to 
his  youngest  son  O.  and  for  his  advancement,  grants  to  his  son 
G.  the  said  lands,  &c.  and  all  his  estate,  61aim,  &c.  After  jff.'s 
death,  one  of  the  daughters  died  unmarried^  atid  thereupon  the 
eldest  son  of  B.  brought  his  bill  to  have  the  estate,  on  payment 
of  the  500/.  to  the  other  daughter,  who  had  married  with  con- 
sent. 

Lord  Hardwicke  said,  it  was  a  claim  by  the  heir  at  law  against 
the  act  of  his  ancestor,  done  for  what  the  court  calls  a  considera- 
tion in  the  second  degree,  a  provision  or  advancement  for  a 
younger  child:  that  this  was  an  executory  devise  to  B.  and  his 
heirs ;  in  which  case,  if  the  first  person  dies  before  the  contin- 
Vide  infra  g^ticy  happens,  his  heir  takes  by  descent  through  him :  that  the 
p.  551.  '  court  adnHts  the  contingent  interests  of  terms  for  years,  to  be  dis- 
posed of  for  valuable  consideration^  though  the  law  does  not; 
and  further  permits  them  to  be  disposed  of  by  will ;  and  that  he 
should  not  doubt,  that  in  the  case  of  an  assignment  of  a  contin- 
gent interest  in  a  Jerm  for  years,  not  for  money,  but  for  a  young- 
er child^  the  court  would  make  it  good.  That  a^  to  the  principal 
case  being  a  possibility  of  an  inheritance,  there  was  no  difference 
in  the  reason  of  the  thing,  between  thai  and  the  allowing  an  as- 
signment of  the  possibility  of  a  chattel  real. 

That  the  cases  of  Beckley  r.  Newland,  and  of  Hobson  r.- Tre- 
vor, were  considerable;  and  the  latter  went  a  great  way;  in  the 
Beckley  former  of  these  cases,  the  court  est«iblished  an  agreement  between 
V,  Newland,  two  husbands,  that  all  legacies  which  should  be  givien  to  either 
2P.  W.  182.  of  them  by  the  will  of  7!,  whose  presumptive  coheirs  they  had 
187.  married,  should  be  divided  between  them,  their  respective  execu- 

[  551  1  ^^^  ^^^  administrators;  and  in  the  Tatter,  an  agreement  by  mS. 
Hobson  on  the  marriage  of  his  daughter,  to  settle  one-third  part  of  all 
V.  Trevor,  such  real  estate  as  should  descend  to  him  on  the  death  of  his 
2P.W.l9i. 
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father,  was  carried  into  execution  by  the  court;  not- 
See  §  71.    withstanding  the  expectancy  of  an  heir  at  law  in  the  {x)Accord. 

life  of  his  ancestor,  is  less  than  a  possibility ;  but  yet  vuU  Helm  el 
it  is  such  as  he  might  bind:  in  law,  the  heir  may  levy  a  fine  of  Ux.  v.  Here" 
the  lands  in  the. life  of  his  ancestor,  which  could  operate  by  way/<"*^<  ^ 
of  estoppel  after  the  descent.(ar)  Bamewall 

That  in  those  cases,  the  transacjtion  was  established  on  the  ^'^  Mder- 
footing  of  an  agreement  for  valuable  consideration,  to  which  an  ^^^:  ^.^^' 
assignment  seemed  nearly  allied ;  for  that  an  assignment  operates  ^         370 
by  way  of  agreement '  or  contract ;  which  the  court  considers  as  3^^^^^       * 
the  engagement  of  tbe  one  to  transfer  and  make  good  a  right  and 
interest  to  another. 

That  the  consideration  in  the  principal  case  was  not  so  strong 
as  for  money;  and  if  the  question  had  been  between  the  child  so 
advanced  and  a  bond  fide  creditor,  the  equity  of  the  creditor 
would  have  prevailed.  But  such  advancement  was  a  considera- 
tion, as  against  any  claiming  voluntarily  from  the  father,  as  exe- 
cutor, administrator,  or  heir  at  law. — Upon  these  grounds,  Lord 
Hard  wicke  held,  the  eldest  son  of  R.  had  no  right  to  the  redemp- 
tion^ of  the  lands  upon  the  payment  of  500/.,  and  dismissed  the 
bill  with  costs. 

By  this  case,  it  seems  that  an  assignrntent  of  a  contingent  in- 
terest, even  in  lands  of  inheritance,  for  valuable  consideration, 
may  be  carried  into  execution  by  the  court  of  Chancery^  upon 
the  ground  of  its  being  such  a  contract  or  agreement,  as  the  court 
may  think  fit  to  decree  a  specific  performance  of. 

And  that  such  contingent  executory  interests  or  possibilities ' 
in  lands  of  inheritance,  may  be  passed  at  law  by  fine 
See  §754-    by  way  of  estoppel,  appears  by  the  authorities  and  Supra,  p. 
758.  cases  I  have  cited  above,  when  treating  of  contingent  8^5.  &  seq. 

remainders ;  for  it  is  wholly  immaterial  as  to  the  ope-  Vid,  Bro. 
ration  of  a  fine,  whether  the  future  interest  of  the  person  levymg  Fines,  pi.  10, 
it,  in  the  lands  of  which  it  is  levied,  is  a  contingent  remainder,  or'  .  [  552  ] 
any  other  future  or  executory  interest,' the  fine  equally  operates  SirW.Jones, 
by  way  of  estoppel  to  the  person  levying  it,  and  those  claiming  ^®.^^. 
under  him.(x)  .   g^Jf  ^^^ 

NtUh^tn  Wright)  having  taken  lime  to  consider  of  the  ease  of  SSmpland  t,  Courtney ^ 

(died  supra\  549,)  held  the  assignment  to  be  good,  and  saiil,  //u>  was 
See  4  159-  y  stronger  ease  than  Lampetfs,  because  the  first  devise  being  for  a  term 
159c.  for  50  years  only,  the  devisor  had^  remainder  in  him  for  the  residue  of 

the  term;bul  in  LampetCs  case  the  devise  being  for  life,  the  devisor  had 
nothing  but  a  mere  possibility ;  and  he  said,  this  is  the  case  of  Sheriff  and  Wrotham^ 
2  Cro.  509,  and  was  tike  LocrofVs  case,  cited  in  the  Rector  of  Cheddington^s  case^ 

See  §742-        XX.  (g)  There  still  remains  another  property  of 

(g)  XX.  An  executory  interest,  whether  in  real  or  personal,  estate,  is  transmissible 
to  the  representatives  of  the  devisee,  when  such  devisee  dies  before  the  contingency 

happens. 
See  §  159a.        The  application , of  this  doctrine  to  legacies  payable  at  a  future  time 
b,  c,  281-        depends  on  several  distinctions.         *  ' 

374,  742-  A  legacy  payable  to  a  person  at  a  future  time,-  is,  notwithstanding  the 

748.  postponement  of  the  time  of  its  payment,  vested  in  interest  in  the  Tega- 

49 
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executory  devises  to  be  taken  notice  of;  wbich  belongs  to  them 
[  553  ]       in  common  with  contingent  remainders;  what  I  mean  is,  that  an 

—^  ■        -i.i       II  ■  .■  ■       -■  ■       ■■  — — —      ■' 

—  •  - 

tee,  if  his  right  to  it  is  so  fixed  in  him,  thttt,  if  he  dies  while  the  time  at    . 
which  it  is  payable  is  in  suspense,  his  representatives,  when  the  time  of    *It  roost  not 
the  payment  of  it  arrives,  will  be  entitled  to  it,  as  part  of  his  personal    be  inferred 
estate.*     When  a  testator  intends  to  make  such  a  bequest,  it  is  proper    firom  this 
that  the  will  should  direct,  in  express  terms,  that  the  legacy  shall  be-    passage,  that 
come  an  interest  vested  in  the  legatee,  immediately  upon  the  testator's    die  trans- 
decease,  but  that  the  payment  of  it  shall  be  postpon^  till  the  time  in-    mEiasibilky  of 
tended ;  or,  after  directing,  in  the  first  instance,  that  the  legacy  shaU  be    a  legacy  has 
paid  at  a  time  specified,  the  will  may  direct,  that;  notwithstanding  the    any  thing  to 
postponement  of  the  time  of  payment,  the  legacy  shall  become  vested    do  with    its 
immediately.  vesting.  See 

On  the  other  hand,  a  Jegacy  payable  to  a  person  at  a  future  time,  is  the  passage 
contingent  from  the  circumstance  of  its  postponement,  if  the  legatee's  to  which  this 
right  to  it  is  made  to  depend  on  his  being  alive  at  the  time  fixed  for  its  note  is  ap- 
payment.  When  a  testator  intends  to  make  such  a  bequest,  it  is  pro-  peaded,  as 
per  to  declare  that  the  legacy  shall  both  vest  and  be  paid  at  the  time  also  the  sub- 
specified,  sequent  pa- 

These  are  the  regular  terms  of  expressing  these  different  bequests ;  but    ragraph  in 
it  frequently  happens  that  such  bequests  are  not  expressed  with  acca-    this  note  be- 
racy ;  it  then  becomes  the  business  of  the  courts  to  collect  the  intention  -  ginningwith 
of  the  testator  from  the  language  and  circumstances  of  the  will     The    the     words, 
cases  on  this  head  are  numerous,  but  seem  reducible  under  certain    **4thly,  On 
general  rules  of  construction,  some  of  which  are  applicable  to  legacies    the     same 
payable  out  of  personal  estate  only ;  olhers,  to  legacies  payable  out  of    groend, 
real  estate  only  ;  Others,  to  legacies  payable  both  oQt  of  real  and  per*     6cc.^ 
sonal  estate. 

I.  As  to  legacies  payable  out  of  personal  estate  only : 

The  courts  appear  to  have  taken  this  distinction, — 1st,  That  a  bequest  to  a  peison 
at  21,  or  any  other  certain  determinate  term,  confers  on  him  a  contingent  interest, 
which  depends  for  its  vesting  on  his  being  alive  at  the  day  specified ;  and,  2dly,  That  a 
bequest  to  a  person,  payable  at  21,  or  any  future  certain  and  determinate  tin^,  confers 
on  him  a  vested  interest.  In  tl^e  first  case,  the  time  19  said  to  be  annexed  to  the  sub- 
stance of  the  legacy;  in  the  second,. the  interfering  word  "payable,"  19  supposed  to 
dis-annex  the  time  from  the  gif\onhe  legacy,  and  to  annex^'it  to  payment  of  the  legacy, 
so  as  to  leave  the  gifl  immediate,  in  the  same  manner,  in  respect  to  its  vesting,  as  if  the 
bequest  stood  singly,  and  contained  no  mention  of  time.-^In  this  regard,  the  words,  "  if, 
and  when,  provided,"  and  other  words  of  a  similar  import',  afford  the  same  construc- 
tion* Oh  this  distinction,  two  cases  in  particular,  Monkhouse  v.  Holme,  1  Bro.  Ch. 
Ca.  298,  and  Hanson  v.  Graham,  6  Ves.  jun«  239,  and  the  cases  cited  in  them,  may 
be  usefully  consulted. 

These  are  the  two  leading  rules,  but  there  are  several  exceptions  from  them. 

From  the  first  rule,  those  cases  are  exceptions,  .1st,  Where  a  testator  bequeaths  a 
legacy  to  a  person  at  a  future  time,  and  either  gives  him  the  intermediate  interest,  or 
directs  it  to  be  applied  for  his  benefit ;  the  court  there  considers  the  disposition  of  the 
interest  to  be  an  indication  of  the  testator's  intention  that  the  legatee  should  in  all 
events  have  the  principal,  and  on  this  ground  holds  such  legacies  to  be  vested. 

In  the  late  case  of  Hanson  v.  Graham,  6  Ves.  jun.  239,  this  doctrine  and  the  cases 
on  it  were  fully  discussed. 

2dly,  Where  a  person  bequeaths  a  sum  of  money  or  other  personal  estate  to  one  for 
life,  and  afl^r  his  decease,  to  another ;  the  interest  of  the  second  legatee  is  vested,  and 
his  personal  representatives  will  be  entitled  to  the  property,  if  he  dies  in  the  lifetime  of 
the  person  to  whom  the  property  is  bequeathed  for  his  life ;  as  in  Monkliouse  v.  Holme, 
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executory  interest,  whether  in  real  or  personal  estale,  is  trans-  Vide  supra, 
missible.  to  the  representative  of  the  devisee,  when  such  de-  364. 

1  Bro.  Ch.  Ca.  298.  Beayon  v.  Maddison,  2  Bto.  Cb.  Ca.  75.  Wadley  v.  North,  3 
Yes.  jun.  364. 

Sdly,  But,  in  some  case,  as  in  Bilirngsley  v.  Wills,  3  Atk.  219,  Batsford  «.  Kebbdl, 
3  Yes.  jun.  363,  where  the  principal  itself  was  not  bequeathed,  but  the  interest  or 
income  only  wflis  bequeathed  to  a  person  for  life,  or  for  some  other  period,  and  at  the 
decease  of  the  first  taker,  or  the  end  of  the  period,  the  capital  was  bequeathed  to  another, 
the  gifl  of  the  income  and  the  gift  of  the  principal  have  been  considered  distinct  gifbi, 
and  when  the  legatee  of  the  principal  has  died  during  the  preceding  period,  the  legacy 
has  been  held  not  to  havfe  vested  in  him. 

4thly,  On  the  same  ground,  those  cases  are  exceptions  from  the  first  general  rule, 
where  the  legacy  is  ing^afled  by  way  of  execiitory  bequest  to  take  effect  on  a  contin- 
gent event  defeating  the  first  bequest,  as  when  personal  estate  is  bequeathed  to  A.,  and 
if  he  shall  have  no  child  who  shall  attain  the  age  of  21  years,  to  B.;  the  interest  of  B. 
is  contingent,  as  rt  depends  for  its  vesting  in  him  in  possession  on  the  event  of  A,*s 
not  having  a  son  who  attains  21;  but  this  contingent  interest  is  so  far  immediately 
vested  ip  him  in  right,  as  to  be  transmissible  to  his  personal  representatives,  the  inte- 
rests of  the  first  and  second  taker  vesting  in  them  at  the  same  time.  The  consequence 
is,  that,  if  the  second  legatee  dies  while  the  event  defeating  the-first  bequest  is  in  sus- 
pense, and  that  event  afterwards  happens,  the  personal  representatives  of  the  first 
taker  become  entitled  to  the  legacy.  See  Bariies  v.  Allen,  1  Bro.  Ch.  Ca.  161.  3^  Yes. 
jun.  208,  note. 

5thly,  But  it  should  be  observed,  that  the  rule  which  ~^makes  a  legacy  vested,  when 
the  gift  and  time  of  payment  are  distinct,  applies  to  those  cases  only,  where  the  time, 
on  which  the  legacy  is  payable  depends,  for  its  happening,  on  an  event,  which  the  law 
for  this  purpose  considers  to  be  certain  and  fixed,  as  the  legatee's  attaining  a  certain 
age  ;  but,  if  it  depends  on  any  other  event,  as  his  marriage,  the  event  is  considered  to 
be  contingent ;  and  the  contingency  is^hen  held  to  be  attached  to  the  substance  of  the 
ffifl,  and  the  gift  is  therefore  held  to  fail,  if  the  contingency  do  not  happen.  Atkins  v. 
Hiccocks,  1  Atk.  500.  Blton  v.  Elton,  3  Atk.  504.— But,  in  respect  to  this  excep- 
tion, the  coart  has  sometimes,  as  m  Booth  v.  Booth,  4  Yes.  iun.  399,  made  a  difleience 
between  a  particular  or  general  legacy,  and  a  bequest  of  a  residue^  for,  when  the 
bequest  of  a  residue  fails,  the  party  dies  intestate  to  that  extent  of  his  property ;  against 
such  an  intestacy,  the  courts  are  generally  disposed  to  make  every  intendment ;  and, 
in  conformity  to  this  opinion,  consider  that  the  uncertainty  we  are  speaking  of  does  not 
prevent  the  bequest  of  a  residue  from  being  vested. 

IT.  As  to  legacies  payable  out  of  real  estates  only ; — the  rule  adopted  ih  respect  to 
legacies  payable  out  of  personal  estate,  that,  when  the  gift  and  the  time  of  payment 
are  distinct,  the  l^;acy  vests  immediately,  does  not  hold  generally  in  regard  lo  legacies 
charged  on  real  estate.  The  refison  of  this  distinction  is,  that  in  the  civil  law,  a  be- 
quest to  a  person  to  be  paid  at  a  future  time,  was  held  to  confer  on  him  a  present  right 
to  the-  legacy,  notwithstanding  the  time  of  payment  was  future ;  so  that,  immediately 
on  the  testator's  decease  it  beoame,  in  the  eye^  the  civil  law,  a  present  debt  payable 
at  a  Aiture  time,  debiium  in  pruenii^  9olvendum  infuiuro.  Now,  anciently,  legatory 
matters  arising  on  personal  estate,  were  sol^  under  the  jurisdiction  of  the  ecclesiasti- 
cal courts,  and  the  decisions  of  those  courts  were  regulated  by  the  civil  law.  By  de- 
grees courts  of  equity  took  cognizance  of  them,  and  with  a  view  to  uniformity  of  deci- 
sion, adopted  the  rule  in  question,  in  respect  to  such  legacies.  But  legacies  payable 
out  of  real  estate  never  fell  within  the  cognizance  of  the  ecclesiastical  courts ;  there 
was  not,  therefore,  the  same  reason  for  applying  this  rule  to  that  description  of  lega- 
cies ;  and  as  It  appeared  contrary  to  the  fkvour,  which  the  law  shows  to  the  owner  of 
the  inheritance,  courts  of  equity  rejected  it  as  a  general  rule,  in  respect  to  all  such 
legacies.    Poulet  v.  Poulet,  or  Pawlett  v.  Pawlett,  2  Yent.  366.     1  Yem.  204,  321 ,  rs 
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visee  dies  before  the  contingency  happens;  and  if  not  before 
[  555  ]       disposed  of,  will  vest  in  such  representative  when  the  contin- 
gency happens. 
[  556  ]  Thus,  in  the  case  of  Pinbury  v.  Elkin^  above  cited,  where  the 

Pinbury  v.     testator,  in  case  his  wife  should  die  without  issue  by  him,  then, 
Elkin,  supra, 

generally  referred  to,  as  a  leading  case  establishing  this  distLnction.  In  respect  there- 
fore to  legacies  charged  on  real  estate,  It  became  a  general  rule,  that  legacies  payable 
at  a  future  time,  whether  by  the  language  of  the  bequest,  the  time  is  an* 
Aa  to  the  oexed  to  the  substance  or  to  the  payment  of  the  legacy,  as  a  bequest  to 
efect  of  a  a  person  of  a  sum  of  money  at  21,  or  a  bequest  to  a  persoQ  of  a  sum  of 
residuary  money  payable  to  him  at  21,  equally  sink  into  the  land  for  the  benefit  of 
dispotition    the  inheritance,  if  the  legatee  die  under  21. 

vpon  detises  The  rule  of  law  laid  down  in  the  case  of  Pawlett  v.  Pawlett,  has  been 
or  hequeaU  adopted  in  a  numerous  series  of  cases ;  but  a  distinction  observable  in 
which  6e-  the  apparent  motives  for  the  postponement  of  legacies,  has  given  rise  to 
come  lapsed 9  an  extensive  exception  from  it.  When  a  legacy  is  bequeathed  to  a  child 
or  othertoite  on  his  attaining  21  of  marrying,  or  on  any  other  event  personal  to  him, 
%neffect%iaX  the  legacy  is  evidently  postponed  to  the  time  specified,  from  its  being 
hy  reason  of  considered  that  the  legatee  will  then  want  the  benefit  of  the  legacy ;  but, 
the  death  of  when  the  estate  is  devised  to  a  person  for  life,  and  afler  his  decease  is 
the  devisee  charged  with  a  legacy,  the  legacy  is  evidently  postponed  till  the  decease 
or  legatee  of  the  devisee  for  life,  from  its  being  incompatible  with  his  ILie  estate,  that 
before  th^  it  should  be  raised  in  his  life4ime.  The  payment  of  the  legacy  is  there- 
decease  of  .  fore  considered  to  be  postponed,  in  the  first  case,  from  regard  to  circum- 
tht  testator f  stances  personal  to  the  legatee ;  and,  in  the  second,  from  regard  to  the 
and  the  dis-  circumstances  of  the  estate :  and  it  has  been  inferred,  that  in  case^  of  the 
tinetions  in  first  description,  the  testator  does  not  intend  the  legatee  shall  receive  the 
this  respect  legacy,  udless  ti\e  circumstance  happens  on  which  the  testator  nuide  it 
between  dy-  payable ;  and  that  in  cases  of  the  second  description,  the  testator  intends 
tfl^  before  the  legatee  shall  receive  it  at  all  events.  In  the  former  cases,  therefore, 
the  making  it  has  jbeen  held  that,  if  the  legatee  dies  while  the  time  of  payment  is  in 
of  the  will  suspense,  the  legacy  sinks  into  the  land  for  the  benefit  of  the  inheritance; 
and  dying  and  in  the  latter  cases  it  has  been  held,  that  if  the  legatee  dies  during  the 
after  the  continuance  of  the  preceding  estate  or  interest,  his  personal  representa- 
making  of  tives  will  be  entitled,  on  its  determination,  to  have  the  legacy  raised  for 
thewillyvide  their  benefit.  The  case  of  King  v.  Withers,  Ca.  temp.'  Talbot,  117;  3 
Doed.  Slew- P.  W,  414;  Pre.  in  Cha.  848;  4  Bro.  Par.  Par.  Ca.  228,  is  the  leading 
art  V.  Shef-  case  which  proceeded  on  this  distinction.  It  has  been  adopted  in  a  mul- 
^Idj  13  titude  of  sub^quent  cases;  see  Goodwin  v,  Munday,  1  Bro.  Cha.  Ca. 
East.  $26;  191,  and  the  cases  cited  in  that  case,  and  in  the  note  to  it. 
and  Lord  III.  It  sometimes  -happens  that  legacies  are  charged  on  a  mixed  fund, 

Eldon^s  re'  that  is,  both  on  real  and  personal  estate  ;-^in  that  case,  the  personal  estate 
mark  in  is  considered  to  be  the  primary  fund,  and  the  real  estate  to  be  the  auxiU 
Dawson  v,  .  iary  fund  for  the  payment  of  the  legacies.  So  far  as  the  personal  estate 
Clark^  15  will  extend  to  pay  them,  the  case  is  governed  by  the  same  rules  as  if  the 
Ves,  409,  legacies  were  payable  out  of  personal  estate  only ;  and,  so  far  as  the  real 
416.  estate  must  be  resorted  to  for  the  payment  of  the  legacies,  the  case  is 

governed  by  the  same  rules  as  if  they  were  cha[rged  on  real  estate  only. 
Duke  of  Chandos  f>\  Talbotj  2  F.  W.  601.  Prowse  ©.  Abingdon,  1  Atk.  482, 

For  a  fuller  exposition  of  the  doctrine  respecting  the  vesting  of  legacies,. see  Mr. 
Roper's  Treatise  on  tbe  Law  of  Legacies,  particularly  ch.  v.  sect.  1,  2,  where  the 
principles  of  this  doctrine  are  perspicuously  laid  down,  and  fully  illustrated  by  authori- 
ties.    And  see  Mr.  Cox'a  excellent  note,  2  P.  W.  612. 

IV.  The  doctrine  respecting  the  vesting  and  payment  of  portions,      See  §  215- 
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after  her  decease,  he  gave  80/.  to  hi^  brother ;  after  the  testator's  p.  473.  Vide 
death,  the  brother  died  in  the  lifetime  of  the  widow,  who  after-  1  P.  W«  568. 
wards  died  without  leaving  any  isstie.  -  The  court  held  that  this       [  558  ] 

*  —  I  -  '  _  -   ^  -  ■        -..  .    , —  ■ — ^^^ ^^ 

222,  241-  stands  on  difierent  grounds,  and  is  decided  by  different  principles  from 
244.  those  of  legacies.     Hubert  v.  Parsons,  2  Ves.  sen.  261, 2 ;  Lord  Teyn- 

ham  w.  Webb,  2  Ves.  sen.  198,  207. 
V.  It  may  not  be  improper  to  add  in  this  place,  some  points,  to  which  particular 
attentioli  should  be  paid  Jn  framing  provisions  for  portions  and  legacies.  1st,  The 
time  at  which  they  are  fo  vest,  and  the  time  at  which  they  are  to  he  paid,  should  be 
distinctly  e.xpre8sed ;  and  nothing  respecting  either,  should  be  left  to  implication. 
2dly,-  When  it  is  intended  that,  if  the  legacy  do  not  become  vested  in  the  first  legatee, 
it  should  vest  in  another,  the  clause  introducing  the  substitution  should  be  fran>ed  so 
as  to  have  efiect,  if  the  event  on  which  the  legacy  is  to  vest  in  the  first  taker  do  not 
happen,  and  not  on  an  event  either  wholly  distinct,  or  exceeding  or  short  of  the  former 
event.  Thus,  speaking  generally,  there  is  an  evident  incongruity  in  directing  a  legacy 
to  vest  inli  person.at  21,  and  providing  that  if  he  die  unmarried,  or  if  he  die  under  the 
age  of  51  years  without  leaving  issue,  another  shall  have  tbeMegacy.  3dly,  When 
a  l^racy  is  to  vest  at  one  time  and  to  be  paid  at  anoth^ry  and  it  is  mtended  that  if  it 
fail  of  vesting,  some  other  person  shoi^d  have  the  legacy,  the  substitution  should  be 
directed  to  have  efiect  on  failure  of  the  period  of  vesting,  and  not  on  failure  of  the 
period  of  payment.  Thus,,  where  a  sum  of  money  is  to  be  given  to  the  parent  for  life^ 
and  afler  his  decease  to  his  children  in  equal  shares,  to  vest  at  21,  but  not  to  be  paid 
till  the  decease  of  the  parent,  and  it  is  intendedl,  that,  on  the  decease  of  any  one  or 
more -of  the  children,  their  shares  should  accrue  to  the  other  children,  it  will  be  aocu-- 
rate  to  provide,  that,  if  any  child  die  before  his  share  becomes  vested,  his  share  shall 
accrue  to  the  other  children,  but  it  will  be  inaccurate  to  provide,  that  the  other  chil- 
dren should  have  the  share  of  any  child  whose  portion  should  not  become  payable. 
4thly,  Whei^  it  is  the  intention,  as  almost  always  is  the  case  when  children  are  in- 
tended to  be  provided  with  portions,  that,  if  more  than  one  of  them  die  without  acquir- 
ing a  vested  interest  in  his  share,  both  the  original  and  the  accruing  share  intended 
for  the  deceased  children,  shall  survive  to  the  other  children,  the  provisions  of  survi- 
vorship and  accruer  should  be  expressly  extended  to  the  accruing  or  surviving  shares, 
as  without  an  eatpression  or  manifest  implication  of  such  an  intention,  the^  share  fu> 
crued  to  the  deccaised  child  will  not  accrue  to  the  other  children.  Pain  «.  Benson  and 
Palmer,  8  Atk.  76.  Burgrave  v»  Whitwick,  2  Ch.  Rep.  131.  Perkins  «.  Mickleth- 
waite,  1  P.  W.  274.  Rudge  r.  Barker,  Ca.  Temp.  Talb.  124.  Ex  parte  WeaU 
1  Bro.  Ch.  Ca.  575.  5thly,  When  it  is  intended  to  bequeath  a  fund  as  a  provision  for 
children,  and  invest  either,  the  parent  or  a  stranger  with  a  power  of  appointing  it, 
either  among  them  all,  or  in  favour  of  one  or  more  of  them  exclusively  of  the  others, 
it  shoi^ld  not  be  left  in  doubt  whether  the  children  are  to  have  the  fund  if  no  appoint- 
ment U  made,  as  in  Davy  v.  Hooper,  2  Vem.  665.  Wilson  t>.  Vansittart,  Amb.562. 
Madoc  V.  Jackson,  2  Bro.  Ch.  Ca.  588.  Hockley  v.  Mawbey,  3  Bro.  Ch.  Ca.  82. 
1  Fra.  Ves.  143;  it  should  therefore  be  expressed,  whether  the  children  are  or  are 
not  to  be  entitled  to  the  fund,  in  default  of  its  appointment.  6thly,  Where  such  a 
power  of  appointment  is  given,  it  should  also  be  provided,  unless  (which  is  very  sel- 
dom the  case)  the  party  has  a  contrary  intention,  that,  if  the  power  is'  only  partially 
executed,  the  appointed  child  shall  have  no  share  of  the  unappointed  part  of  the  fiind, 
without  bringing  his  appointed  share  of  the  fiihd  into  hotch-pot,  and  accounting  for  it 
accordingly ;  as  without  such  a  provision,  he  will  share  the  unappointed  part  equally 
with  the  other  children.  See  Alexander  v.  Alexander,  2  Ves.  sen,  640 ;  Bristow  v» 
Warde,  2  Ves.  jun.  336, — and  Mr.  Sugden  on  Powers,  471, 1st  ed.  Tthly,  When  a 
monied.fund  is  settled  on  husband  and  wife  successively  for  their  lives,  and,  aAer  the 
decease  of  the  survivor  of  them,  on  their  children,  it  may  be  found  convenient  to 
authorize  the  trustees,  with  the  consent  of  the  parents,  during  their  joint  lives,  to  pay 
or  transfer  to  the  children,  who  acquire  a  vested  interest  in  the  trust  fund,  the  whole 
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possibiUty  devolved  to  the  executors  of  his  brother,  ihoagh  be 
di^  before  the  contingency  happened ;  and  decreed  the  legacy 
accordingly  I  with  interest  from  the  widow's  death. 
Cas.  Temp.       And  so,  where  the  testator  devised  land  to  his  son  J?.,  but  if 
Talb.  117,    he  should  die  without  issue  male  of  his  body  then  living,  or  which 
King  e.         might  be  afrerW'ards  born,  that  then  his  daughter  should  receive. 
Withers.       at  her  age  of  twenty-one,  or  day  of  marriage,  which  should  first 
happen,  the  sum  of  3,500/.  (over  and  above  a  portion  before  be- 
queathed her ;)  but  in  case  the  contingency  of  his  said  son's  dy- 
ing should  not  happen  before  his  daughter's  said  age  or  day  of 
marriage,  that  then  she  should  receive  that  sum  whenever  such 
contingency  might  happen,  and  charged  the  said  legacy  or  por- 
tion on  the  real  estate.    The  daughter  married,  having  attained 
her  age  of  twenty*one,  and  died  in  the  Ufetiine  of  her  brother  J9., 
who  afterwards  died  without  issue  male :  Lord  Talbot  decreed, 
that  the  legacy  should  be  raised,  for  the  benefit  of  the  administra- 
tor (the  husband)  of  the  daughter ;  and  he  held,  that  though  it 
did  hot  absolutely  vest,  because  it  might  never  arise,  yet  it  so  far 
8  P.  W.  414.  vested  as  to  be  transmissible  to  the  representative.    This  decree 
was  afterwards  affirmed  in  the  House  of  Lords. 

So  where  a  testator  devised  to  «^.  and  his  heirs,  and  if  .4.  should 
die  before  twenty^ne,  then  to  B.  and  his  heirs  f  ^,  died  before 
[  560  ]  twenty-one,  but  B.  died  before  him.  The  question  was,  whether 
Vin.v.  8.  SJs  heirs  should  take.  It  was  objected,  that  the  limitation  to  J9. 
p.ll2.ca.88.  upon  w?.'s  dying  before  twenty-one,  was  but  an  executory  devise, 
Gumel  t>.  g^ij^  ^hat  such  devises  have,  always  been  construed  as^possibilities 
Wood.  only.    But  the  court  held  clearly,  that  although  B.  died  in  the 

lifetime  of  a^.,  yet  ^.'s  heirs  might  well  take^  under  the  executory 
devise ;  as  such  devise  Was  to  be  considered  equivalent  in  point 
of  interest,  to  a  contingent  remainder,  and  consequently  trans- 
Cbauooey  missible.  And  so  where  legacies  were  devised  tojchildren,  to  be 
«.  Graydon,  transferred  to  them  at  their  respective  ages  of  twenty-one,  or  days 
2  Atk.  616.  of  marriage  \{x)  and  that  in  case  any  of  them  should  die  under 
(xSSeeWhit^  that  age,  or  marry  without  consent,  &c.  his  or  her  share  should 
bread  v.  go  to  the  others  at  their  ages  of  twenty-one ;  Lord  Hardwicke 
lA)Td  St.  held,  that  a  share  accruing  by  the  forfeiture  of  a  child's  marrying 
•/oAitflOFff.  without  consent,  vested  in  another  child  who  attained  twenty-one, 
162;  Oiiberl  but  died  bejfbre  such  forfeiture,  so  as  to  entitle  the  personal  repre- 
V.  i^oonmm,  sentative  of  such  deceased  child,  to  an  equal  share  thereof,  with 
1 1  Fe#.  238;  j^e  other  surviving  children ;  for  Qsaid  he)  where  either  real  or 
^^^yjl  personal  estate  is  given  upon  a  contmgency,  and  that  contingency 
F  ^^'^  1 22  ^5  ^^®^  "^^  ^^^^  eflFect  in  the  lifetime  of  the  devisee ;  yet  if  real,  his 
rf  C  1  ^^^^r  ^^^  ^  personal,  his  executor,  will  be  entitled  to  it :  for  though 
Xm  V  ^Prei'  ^^  ^^  *  possibility  is  not  assignable,  yet  in  equity,  where  it  is 
coU  ibid.  '  ^^^^  ^^  ^  valuable  consideration,  it  hais  been  held  to  be  assign- 
501  •  and  ^^^^9  ^^^  ^^  transmissible  to  the  representative  of  the  deviisee. 
tide  582,  note  in  margin. 
Peck  V,  Par-      So  where  B.  iti  consideration  of  natural  love  and  affection  for 

or  any  part  of  the  property,  in  which  they  shall  have  .acquired  a  vestedf  interest,  either 
under  the  actual  provisions  of  the  deed,  or  under  an  exercise  of  the  powers  it  con- 
tains ;  aa,  on  account  of  the  wife's  future  life  interest,  a  payment  or  transfer  of  it,  with- 
out such  a  power,  will  not  be  warranted. 
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her  niece,  and  to  secure  to  her  separate  use  her  personal  estate  rot,  1  Ves. 
after  her  own  decease,  granted  ail  her  personal  estate  to  trustees  sen.  286. 
in  trust  for  herself  during  her  natural  life,  and  after  her  decease 
and  payment  of  her  debts  and  funeral  expenses,  in  trust  for  the 
sole  and  separate  use  of  her  niece  alone,  and  not  for  her  husband,  And  vide  I 
or  for  such  person  as  she  should  appoint;  the  niece  died  in  the  Yes.  sen. 47. 
lifetime  of  B.^  and  after  BJs  death,  her  (B.'s)  executor  and  resi-  2  Yes.  sen. 
duary  legatee  filed  his  bill  against  the  personal  representative  of  118,  119. 
the  niece,  for  this  personal  estate. 

Lord  Hardwicke  said,  that  under  a  trusty  a  contingent  interest 
might  go  to  the  executor  or  administrator,  though  not  vested  in       [  ^^^  J 
the  person  during  his  life ;  and  that  in  the  same  manner  the  con- 
tingent interest  here  would  go  to  the  representative  of  the  niece, 
and  accordingly  dismissed  the  bill. 

And  in  another  late  case  of  an  executory  devise  of  real  estate,  Goodright 
where  the  testator  devised  lands  to  his  son  O.  his  heirs  and  as-  v*  Searle, 
signs  for  ever,  but  if  he  happened  to  die  under  the  age  of  twenty-  3  Wile.  29. 
one  years,  leaving  no  issue,  then  he  devised  the  lands  to  his  (the 
testator's)  mother  P.  in  fee ;  after  the  decease  of  the  testator,  his 
mother  died,  in  the  lifetime  of  &.,  who  afterwards  died  under  age 
and  without  issue ;  and  it  was  held,  that  by  virtue  of  the  execu- 
tory devise  to  P.,  the  lands  vested  in  her  heir  at  law  upon  the 
happening  of  the  contingency,  viz.  upon  the  decease  of  O.  under 
age  without  issue;  and  that  this  interest,  whilst  it  was  contingent 
and  before  the  event  happened,  did  not  so  attach  in  G.  who  was 
heir  at  law  of  P.  upon  her  decease,  as  to  carry  it  on  his  death  to 
bis  heir  at  law,  who  was  not  heir  at  law  to  P.,  but  that  it  vested 
in  that  person  who  was  heir  atjaw  of  P.  (the  first  purchaser)  at 
the  t^me  the  contingency  happened. 

(a?)  And  this,  indeed,  is  agreeable  to  that  rule  of  descent,  which  YideCcLit. 
requires  that  a  person  who  claims  a  fee  simple  by  descent  from  11.  b.  14.  a. 
one  who  was  first  purchaser  of  the  reversion  or  remainder  ex-  ^^*  a*  ®  ^®P« 
pectant  on  a  freehold  estate,- must  make  himself  heir  to  such  pur-  ^^* 
chaser,  at  the  time  when  that  reversion  or  remainder  falls  into  {x)7%e  fol- 
possession.     So  here  the  interest  of  P.  was  future,  she  had  no  lowing    pa- 
seisin  of  the  freehold;  and  therefore  the  person  claiming  by  de-,rugraph  of 
scent  from  her,  must,  by  analogy  to  the  above  rule,  be  heir  at  the  text  was 
law  to  her  when  the  estate  fell  into  possession.    And  as  to  the  citedby/jord 
question  started  in  that  case,  whether  this  executory  interest  did  Mvaniey  in 
not  by  the  descent  of  it  from  P.  at  her  decease  upon  G.  who  was  ^*  *'• 
then  ner  heir  at  law,  becoine  merged  in  the  fee  which  he  took  by  «?    "'^  ^' 
descent  from  his  father  (the  testator,)  it  vanishes,  when  we  con-  ^  d'^'*V,  p 

643;  and  kU  Lordiitip  obnntd  (ibid,  655^  that  the  ca$e  of  Goodright  v.  Searle,  2  PFUs. 
29,  appeared  to  him  to  be  in  points  In  Vioodright  v.  Searle,  the  court,  after  two  argU' 
mcii/tt  $eem  to  have  bun  agreed  infaoour  of  a  detcent  ex  parte  matemii,  though,  as 
the  ca$€  wa$  compromUed  or  otherwise  interrupted^  no  such  opinion  ttas  ever  deliver- 
ed;  and  Mr,  Feame's  reasoning  upon  the  cane^  seems  to  have  been  approved  of  and 
foVotoei  by  Lord  Aivaniey  in  Doe  d.  Jindrew  v.  Button^  and  by  the  court*  of  Com- 
mon Pleas  and  Rng*s  Bench  in  the  latter  cases  of  Goodtitle  d,  vastle  and  Vincent  v, 
fnUe^  2  New  Rep.  885,  and  Qoodtitie  d,  FtncetU  v  White,  15  £41.9/,  174.  See  also 
Mr.  Preston^ s  observations  on  these  eases ^  in  his'  Dreatise  on  Conveyancings  voi.  9t 
(on  Merger,)  p.  209,  841, 494,  549;  and  Mr.  WatkinsU  Essay  on  the  Law  of  Des- 
cents^ eh.  Sf «.  2. 
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aider  that  the  executory  fee  devised  to  the  mother,  could  have  no 
existence  before  the  decease  of  the  son  under  age  without  issue; 
for  upon  that  event  only  could  it  arise.  Now,  how  was  it  possi- 
ble for  it  to  merge  before  it  had  any  existence  ?  If  it  could  be 
extinguished  by  merger,  it  must  be  by, its  union  with  &  greater 
[  562  ]  estate  out  of  which  it  was  to  arise,  and  of  which  it  might  be  con- 
sidered as  part,  or  at  least  as  an  extraction.  But  how  are  two 
estates  to  unite,  or  one  tp  become  blended  and  confounded  with 
or  absorbed  in  the  other,  when  both  are  of  equal  measure,  viz. 
both  fee  simples ;  and  of  which  the  one  cannot  commence  or  par- 
take of  existence  at  all,  but  in  an  event  which  destroys  and  anni- 
hilates the  other  ? 

XXL  (A)  Lastly,  I  shall  observe,  that  in  cases  of  contingent  or 

(h)  XXI.  In  cases  of  contingent  or  executory  interests,  the  court  of  Ciiancery  will 
interfere  in  behalf  of  the  persons  entitled  to  such  interests,  to  prevent  unreasonable 
waste  being  committed  by  the  tenants  in  possession. 

See  Williams  v.  Duke  of  B^ton,  3  P.  W.  268.  o.  Robinson  v.  Litton,  3  Atk.  209. 

At  the  end  of  this  Work  it  may  not  be  improper  to  present  the  reader  with  a  suc- 
cinct account  of  the  rise,  progress,  and  actual  state  of  the  Law  of  EnglancJ,  respecting 
the  settlement  or  entail  of  Real  and  Personal  Property.  With  this  view,  an  attempt 
will  be  made  to  give, — 1st.  A  general  outline  of  the  variations  of  the  English  law  re- 
specting the  settlement  of  real  estate, — 2dly.  A  short  statement  of  the  original  princi- 
ple of  the  law  of  perpetuity, — 3dly.  Its  application  to  the  entail  of  real  and  personal 
estate,  and  its  ultimate  result ; — and  4th1y.  Mention  will  then  be  made  of  the  laws  of 
some  other  nations  respecting  tHe  entail  of  landed  property,  and  some*  miscellaneous 
observations  offered  on  the  general  tendency  and  efiect  of  the  English  law  of  entail. 

1.  Under  the  feudal  polity,  as  it  stood  in  its  original  simplicity,  when  land  Was 
granted  to  a  man  and  his  heirs,  the  lord  wa^  entitled  to  the  services  of  his  tenant,  and 
to  the  reverter  of  the  land,  if  the  tenant  died  without  heirs ;  the  tenant  was  entitled  to 
the  actual  enjoyment  of  the  land,  and  its  warranty  and  acquittal  by  the  lord ;  and  the 
heir  was  entitled  to  the  inheritance,  on  the  decease  ofithe  tenant ;  but  the  heir  derived 
his  title,  under  the  terms  of  the  grant,  and  was  therefore  said  to  claim  the  fee  above, 
not  under  his  ancestor.  Thus,  land  was  then  subject  to  the  three  disttinct  rights  of  the 
lord,  the  tenant,  and  the  heir.  And  though  the  lord  and  the  tenant  might  join  in  the 
disposition  of  the  inheritance,  yet,  the  concurrence  of  the  heir  id  such  disposition  not 
being  to  be  had,  as  in  the  view  of  the  law  he  did  not  exist  in  the  lifetime  of  the  ances- 
tor, it  was,  therefore,  wholly  inalienable,  and  consequently  could  not  be  modified  into 
any  form  of  settlement.  The  feudal  incidents  of  dower  and  curtesy  were  attached  by 
law  to  estates  of  inheritance^  and  were  the  only  provisions  that  could  be  claimed  against 
the  lord  or  the  heir. 

By  degrees,  the  rights  of  the  lord  and  the  heir,  so  far  as  they  festrained  the  tenant's 
alienation  of  the  land,  ceased  to  be  considered :  it  is  supposed  that,  as  eariy  as  the 
reign  of  Henry  the  Third  a  free' alienation  of  land  was  allowed. 

2.  This  general  power  of  alienation  introduced  Conditional  Fees;  one  species  of 
them  was  formed  by  a  grant  of  land  to  a  person  and  the  heirs  of  his  body. .  This  mode 
of  limitation  operated  as  a  settlement  of  the  land,  so  far,  that  till  the  donee  had  issue 
inheritable  under  it,  he  could  not  alien  or  charge  the  land ;  but  after  he  bad  issue,  the 
condition  was  suppdsed  to  be  performed,  and  he  might  dispose  of  it  at  his  pleasure :  if 
he  made  no  such  disposition,  the  land  descended  to  the  heirs,  of  the  bckiy  of  the  gran- 
tee :  and,  on  a  failure  of  such  heirs,  it  reverted  to  the  lord.  This  was  the  first  attempt 
in  our  law,  at  a  settlement  of  real  property;  and  Bractoo,  2  lib.  c.  6.  fol.  18.  b.,  men- 
tions that  these  limitations  might  be  so  far  multiplied,  that,  on  failure  of  heirs  of  the 
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executory  iDterests,  the  court  of  Chancery  will  interfere  in  behalf  1  Eq.  Abr. 
of  the  persons  entitled  to  such  interests,  to  prevent  unreasonable  400.  pi.  4. 
waste  being  committed  by  the  tenants  in  possession,  as  appears       [  564  ] 
in  the  case  of  Dayrell  v.  Champness.    The  coiirt  has  even  gone  Dayrell  v. 

Champness. 

body  of  the  first  donee,  the  land  might  be  successively  limited  to  others  and  the  heirs 
of  their  bodies. 

3.  But,  after  the  grantee  had  issue,  he  and  every  person,  who  came  into  possession 
of  the  land,  under  such  a  grant,  might  dispose  of  it,  and  thus  neither  the  heir  nor  the 
donor  had  any  security  for  its  devolving  to  him.  Therefore,  the  statute  of  the  18 
Edw«  I.,  commonly  called  the  statute  de  donis  conditionalihug^  was  passed :  it  made 
the  alienation  of  siich  property  unlawfiil,  and  thus  secured  it  to  the  heirs,  while  there 
were  heirs  to  succeed,  and  on  failure  of  heire,  to  the  lord.  This  gave  rise  to  the  set- 
tlement of  real  pmperty  by  way  ofEtiafes  tail  and  l^ematfider*.-— Thus*  a  considera- 
ble restraint  arose  on  the  alienatioB  of  .preperty,  and  a  large  proportion  of  the  land  of 
the  kingdom  was  taken  out  of  caminelroat  To  evade  this  restraint.  Fines  and  Re^ 
coveries  were-introduced ;  by  the  femes,,  the  issue  in.tail,  by  the  latter,  both  the  issue 
in  tail  and  the  persons  in  remainder  and  .reversion,  might  be  barred  of  their  estates, 
and  the  tenant  in  tail  might  acqinpe  tli*  -/be  simple  of  the  land. 

4.  Estates  tail*  and  ranaiodeis.bvei'yL'being  thus  completely  subjected  to  the  power 
of  the  tenant  install,  d;f«Ttittar!eKttBsk>n  and  security  of  settlement  was  made,  by  limit- 
ing the  land  to  a  perloAifbeiiiini%,ADd  ehiailing  i/,  after  his  decease^  om  his  ehildrem* 
But  this  was  fboa^et^  leove^.thq  vkildren  too  much  at  the  parent's  mercy ;  for,  while 
there  was  no  suoh.bhldiiiSxisfceiice,  the  tenant  for  life  might  destrqy  the  limitations 
to  the  children  {  atal^'ifi  tfe^  hihecclahce  was  vested  in  him,  might  by  his  own  act,  and 
if  not  vested  io^ti|[^4heii  tsit^- the  concurrence  of  the  person  in  whom  it  was  vested 
in  remainder  of  iemaaMQaB)  aequiie  the  absolute  ownership  of  the  fee. 

5.  To  remedjprttkiiipc^itmtetion  to  trugieesfor'preaerving  conHngetU  remainders^ 
was  introduced  ^l^t  4W  dmejof  the  Commonwealth.  That  limitation  supports  the 
remainders  to  tlMtiat4;rea;  and  all  other  remainders  in  contingency,  against  the  acts 
of  the  tenant>A»  iGs^-  On  tliis.  footing,  the  settlement  of  real  property,  by  way  of 
remainder,  coniino^  at  this  day.         -  -         . 

6.  A  new  in^eetof  ^M^tlensent  of  real  property  gradually  found  its  way  into  the 
jurisprudence  of  8hglaiid,'liy  the  introduction  of  Executory  Uses.  By  these,  on  a 
given  event,  land;  which  had  been  limited  or  permitted  to  descend  to  a  person,  might 
be  divested  from* hmr and  vested  in  another.,  Such  limitations  might  take  effect  either 
on-  an  event. specified  in  the  instrument  prescribing  it,  or  by  a  future  direction  of  the 
party  himself^  :or  of  some  person  appointed  by  him.  When  they  were  limited  in  the 
latter  mode,  they  were  termed  Powers.  Such  are  the  powers  of  jointuring,  of  charge 
ing  with  portions,  of  leasing,  of  making  ezchangeji  and  sales,  now  generally  inserted 
in  settlements. 

Thus,  a  settlement  of  real  property,  as  it  is  now  usually  framed,  either  by  deed  or 
will,  operates  partly  by  way  of  remainder,  and  partly  by  way  of  executory  use.  So 
far  as  the  limitations  created  estates  for  years,  for  life,  in  tail,  or  in  fee  simple,  to  take 
efiect  after  the  regular  expiration  of  previous  estates,  the  settlement  operates  by  way 
of  remainder ;  so  far  as  the  limitations  create  estates  for  years,  for  life,  in  tail,  or  in 
fee  simple,  which  determine  estates  previously  created,  the  settlement  operates  by  way 
of  executory  use. 

II.  The  reception  of  executory  uses  into  the  law  of  England  gave  rise  to  that  im- 
portant part  of  its  jurisprudence  which  respects  ih^'dacirine  offerpetuity^  or  excessive 
restraint  on  alienation.  No  question  of  perpetuity  could  arise  at  the  conunon  law,  or 
under  the  statute  de  doms.  it  baa  been  sfaiiwn;:  that  afler  the  statute  de  domis^  and 
before  the  introductbn  of  executor/ uses,  fttoss  estates  could  only  be  created  by  way 
of  lemaind^.  The  remoteness  of  a  sttnaMer,  however  great,  was  no  objection  to  it, 
on  its  creation.    If  the  event,  upon  which  it  was  to  vest,  took  place  during  the  con- 

50 
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8o  far  as  to  decree  a  restitution  of  «the  value  to  a  contingent  re- 

mainder-man,  for  waste  committed  before  the  contingency  hap- 

[  566  ]       pened,  by  the  tenant  in  possession  in  collusion  with  the  person 

.  y  entitled  to  the  inheritance  in  remainder.    As  where  Jl.  being 

624, 546,  Garth  v.  Sir  John  Hind  Cotton ;  and  Dick.  Rep.  183.  8.  C.  from  Lord  Hard- 
wicke's  written  argument. 

- — ■ • — — ^ ■ -  -  - 

tinuance  of  the  preceding  estate,  or  at  the  instant  of  its  determination,  the  remainder 
would  vest  in  possession  immediately  on  the  determination  of  the  preceding-estate ;  if 
the  event  did  not  take  place  during  the  continuance  of  the  preceding  estate,  or  at  the 
instant  of  its  determination^  the  remainder  would  wholly  fail  of  effect :  during  this  pe- 
riod, therefore,  of  our  law,  all  inquiry  respecting  perpetuity  was  out  of  question. 

The  cases  of  a  possibility  upon  a  possibility,  (see  ante  page  261 ,)  may  be  consider- 
ed as  exceptions  from  the  rule.  They  proceeded  on  a  difierent  ground,  and  gave  rise 
to  this  important  rule,  that,  if  land  is  limited  to  an  unborn  person  during  his  life,  a 
v^nainder  cannot  be  limited,  so  as  to  confer  an  estate  by  purchase  on  that  person's 


After  the  introduction  of  executory  uses,  the  question  of  perpetuity  necessarily 
forced  itself  on  the  attention  of  the  courts.  The  introduction  of  fines,  and  still  more, 
the  introduction  of  recoveries,  which  originated  in  an  arbitrary  decision  of  the  Judges, 
in  direct  exposition  to  a  positive  statute,  sufficiently  showed  that  such  a  modificatioa 
of  property,  as  rendered  it  perpetoally  inalienable,  or  postponed  the  power  of  alienating 
it  to  a  period  excessively  remote,  would  not  be  endured.  It  ^as,  therefore,  incumbent 
on  the  courts  to  fix  the  boundary,  beyond  which  executory  limitations  should  not  be 
permitted  to  operate.  In  fixing  it,  they  proceeded  by  way  of  analogy  to  the  legal  efi^ 
of  remainders  at  common  law,  in  postponing  the  exercise  ef  powers  of  alienation.  The 
usual  effect  of  such  a  settlement  was  to  hmit  the  lands  to  a  person  during  his  life,  with 
an  immediate  remainder  to  his  children  or  some  of  them  in  tail.  In  all  such  cases,  the 
tenant  for  life  waa  ip  existence  when  the  settlement- began  to  operate ;  and  it  has  been 
stated  that  the  law  did  not  allow  such  limi.tfi$ions  of  it  as  conferred  a  life  estate  on  his 
children,  with  remainders  in  tail  to  theirchildren. 

Thus,  the  utmost  restraint  uponf  alienation,  which  the  law,  as  it  stood  after  the 
statute  de  danisl  allowed  in  th^settlement  of  real  property,  was  the  limitation  of  one 
or  more  life  estates  to  persons  in  being,  and  a  limitation  of  one  or  more  estates  tail  in 
remainder  expectant  on.  the  expiration  of  the  preceding  estate  or  estates  for  life. 

A  power  of  alienation  by  fine  or  recovery,  was  inseparably  inherent  to  the  seisin  of 
an  estate  tail ;  but  the  exercise  of  it  was  necessarily  suspended  during  the  minority  of 
a  tenant  in  tail.  Supposing,  therefore^  an  estate  to  be  limited  in  the  usual  manner  to 
the  father  for  life,  rem'ainder  to  his  sons  successively  in  tail,  and  that  the  father  died 
leaving. an  only  son  just  bom,  or  his  wife  enseint,  the  land  would  be  inalienable  during 
the  life  of  the  tenant  for  life,  and  after  his  decease  would  remain  inalienable  during  21 
jrears,  (the  term  of  the  son's  minority,)  with  a  possible  protraction  of  that  term  for  a 
few  months,  to  allow  for  the  period  of  gestation.  This  was  the  utmost  period  to  which 
the, restraint  on  alienation  could  be i protracted.  In  reference  to  this  obvious  case,  and 
without  perplexing  the  general  law  on  the  subject  by  a  further  attempt  at  analogy,  the 
courts,  by  a  long  series  of  determiAStions,  fixed  the  actual  boundary  of  executory  limi* 
tation  at  an  event  "so  limited,  that  it  must,  from  its  nature,  either  take  effect  or  become 
incapable  of  taking  effect  within  4he  period  of  one  or  more  life  or  Uves  in  being,  and  a 
fbrther  term  pf  21  years,  ¥rith  an  allowance  of  a  few  mon^,  or  at  the  immediate  ex- 
piration of  that' period. 

But,  as  it  was  understood  that  an  executory  use  ingrafted  on  an  estate  tail  was  liable 
to  be  defeated  by  the  recovery  of  the  tenant  in  tail,  it  was  obvious  that  the  danger  of 
perpetuity  did  not  arise  on  such  limitations.  Leaving,  therefore,  at  large,  those  exe- 
cutory limitations  which  were  ingrafted  on  estates  tail,  the  courts  required  that  those 
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tenant  for  9&  years  determinable  on  his  life^  without  impeach- 
ment of  waste,  except  voluntarily,  remainder  to  trustees  to  sup-       [  568  ] 
port  contingent  uses,  remainder  to  the  first  and  other  sons  of  «^. 

J         _    ._     _         ■  _    _  i  I  I         I   I       -  -  -   -      -^         I       ■    u    i    ■       -    _     -        I ■ n — I ri- 

executory  limitations  should  be  confined  within  the  boundary  assigned,  which  were 
ingrafted  on  estates  in  fee  simple,  permitted  to  descend  or  actually  limited* 

III.  It  has  been  mentioned,  that  our  law  never  allowed  of  limitations  of  Personal 
Estate  by  way  of  remainder,  in  the  proper  sense  of  that  word.  It  is  observable,  that 
while  the  civil  law,  in  respect  to  heirship  and  alienation,  and  the  other  general  rights 
of  property,  makes  little  perceptible  distinction  between  real  and  personal  estate,  except 
in  the  term  of  proscription,  the  nature  of  them  in  the  English  law  is  wholly  dissimilar^ 
and  scarcely  any  rule  of  law  which  applies  to  the  one  is  applicable  to  the  other.  This 
is  owing  to  the  universality  which  prevails  in  England,  of  the  law  of  tenure,  in  which 
personal  estate  is  of  no  account. 

Hence  probably  it  proceeded,  that,  till  a  late  period  of  our  law,  personal  propeAy  ' 
was  not  considered  to  be  susceptible  of  modification.     When,  at  length,  it  attracted  the. '     '^ 
attention  of  the  courts,  it  was  held,  that  it  could  only  be  settled  by  way  of  executory'-, 
bequest  or  executory  trust,  and  that  executory  bequests  and  executory  trusts  of  it   ^.  ' 
should  be  confined  within  the  period  assigned  for  the  boundary  of  executory  limitations 
ingrafled  on  estates  in  fee  simple. 

Thus  the  general  result  of  the  English  system  of  the  modification  of  property  is, 
that  both  real  and  personal  estate  may  be  so  far  fixed  in  settlement  as  to  be  confined 
in  a  particular  course  of  devolution,  and  rendered  absolutely  inalienable,  during  one 
life,  or  any  given  number  of  lives  in  being  at  the  same  time,  and  a  further  period  of 
21  years  and  a  few  months ;  but  that,  at  th&  end  of  this  period,  the  property  again 
becomes  open  to  alienation,  with  this  difference,  that,  at  the  end  of  the  period,  the  real 
estate  must  either  vest  in  some  person  for  an  absolute  estate  in  fee  simple,  which  in* 
eludes  a  general  power  of  alienation,  or  must  vest  in  some  person  for  an  estate  tail :  in 
which  latter  case,  by- a  fine  or  common  recovery,  he  may  acquire  the  absolute  fee; 
but  at  the  end  of  the  same  period,  personal  estate  must  vest  absolutely. 

IV.  The  law  of  other  counUies^s  difierent.  In  Scotland  a  tailzie  of  simple  desti- 
nation limits  the  estate  in  a  particular  Jme  of  devoUition,  subject  to  a  full  power  of  aliena- 
tion in  each  successive  possessor;  a* tailzie  with  prohibitory  clauses,  limits  the  estate 
in  the  same  manner,  but  it  may  6e  disposed  of  or  jchaiEged  for  a  valuable  consideration, 
and  it  is  attachable  by  creditors,  unless  the;  ^ul||titufes  or  persons  in  remainder,  by  a 
process,  which  is  called  an  inhibition,  secure •j^i^'  rights  agc^inst  fiiture  debts  or  con- 
tracts ;  a  tailzie  with  irritant  and  resolutive  clauses,  is  a  strict  entail  which  cannot  be 
opened. 

In  the  civil  law,  entail  finally  rested  on  the  159th  Novel,  by  which  it  was  stopped 
at  the  fourth  degree,  including  the  party  himself  who  instituted  the  substitution.  The 
Ordonnance  of  1747,  fixed  the  French  law  of  entail  to  two  degrees ;  the  Code  Napo- 
leon, Art.  896,  prohibits  all  substitutions,  with  an  exception  (Art.  1048,)  in  favour  of  ' 
parents,  who  are  authorized  to  give  life  estates  to  their  diildren,  and  to  limit  over  the 
property  absolutely  to  the  children  of  those  children ;  and  a  fiirther  exception,  (Art. 
1049)  which  authorizes  persons  who  die  without  issue,  to  give  life  estates  to  their 
brothers  and  sisters,  or  any  of  them,  and  to  limit  over  the  property  absolutely  to  the 
children  of  those  brothers  and  sisters. 

Whatever  may  be  the  merit  of  those  laws,  it  seems  clear,  that  whether  it  be  con- 
sidered in  reference  to  the  general  polity  of  the  country,  or  in  reference  to  the  objects 
of  individuals,  the  English  system  of  fhe  settlement  of  property  has  a  wise  and  salutary 
tendency.  The  limits,  within  Which  it  confines  the  restraints  on  alienation,  prevent 
the  subtraction  from  commerce  of  an  undue  pi^portion  of  the  national  wealth,  and 
leave  as  much  of  it  for  circulation  as  is  sufficient  to  answer  the  wants  of  those  who 
wish  to  purchase;  and  whild  a  perpetual  entail  is  avoided,  such  an  entail  may  be 
framed  as  will  efllect  all  those  provisions  which  it  is  consistent  with  the  limited  reach 
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successively  in  tail,  remainder  to  B.  in  fee ;  %S.  havings  no  son 
See  StanS'    then  born,  agreed  with  B.  to  fell  timber  and  divide  the  profits ; 
JUld  V.  Ha-  af  son  was  afterwards  born,  and  Lord  Hardwicke  decreed  that  the 
bergham^      son  shoald  recover  against  the  representatives  of  B, 
10  Ves.  278. 

of  human  prudence  to  design ;  and  when  the  entaii  is  discharged,  it  most  frequently 
happens  that  the  rights  or  views  of  the  parties  interested  in  the  property,  lead  wholly 
or  partially  to  a  renewal  of  the  entail;  and  thus,  while  individuals  have  the  means  of 
eflfectiug  reasonable  arrangements,  that  succession  of  respectable  proprietors  is  pre* 
served,  which  conduces  so  much  to  public  and  private  happiness. 
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GOODTITLE   ex   dem,   WESTON   v.   BURTENSHAW.(a) 

Trinity  Term  1772. 

IFrom  a  Manuscript  Note  of  the  late  Mr,  Serjeant  Hilly  and  a 
Manuscript  Note  in  the  Editor^ s  possession*] 

In  Ejectment,  the  jury  found  the  case  specially,  That  Nich.  New- 
ingden,  being  seised  in  fee  of  certain  premises,  by  lease  and  re- 
lease of  the  23d  and  24th  July  1755,  conveyed  the  same  to  trus- 
tees, to  hold  to  them  and  their  heirs,.to  the  following  uses,  viz. 

To  the  use  of  Nicholas  Newiugden  and  his  assigns  for  the  term 
of  99  years,  if  the  said  Nicholas  Newingden  should  so  h>ng  live, 
without  impeachment  of  waste ;  andyrom  and  after  the  decease 
qf  the  said  Nicholas  Newingden,  to  trustees  and  their  heirs, 
during  the  life  of  Nicholas  Newingdenr,  to  preserve  contingent 
remainders,  remainder  to  Mary  Calverley  for  life,  in  case  the 
marriage  between  the  said  Nicholas  Newingden  and  the  said 
Mary  Calverley  should  take  effect;  and  from  and  after  their 
decease  and  the  decease  of  the  survivor  of  them,  then  to  the  first 
and  other  sons  of  the  said  Nicholas  by  the  said  Mary,  and  the 
heirs  male  of  such  first  and  other  sons  laVfuUy  issuing ;  and  for 
default  of  such  issue,  to  their  other  sons  as  far  as  the  10th,  in  the 
same  manner,  and  then  to  all  the  other  sons  successively,  and  ihe 
heirs  male  of  their  respective  bodies ;  then  to  the  trustees  and 
their  heirs,  in  case  of  Mary's  being  enseint  at  the  death  of  Nicho- 
las, until  her  delivery,  in  trust  for  a  posthumous  son,  with  remain-  '  [  571  ] 
der  to  posthumous  sons  successively  in  tail. male;  and  for  want 
of  such  issue,  to  the  use  of  the  heirs  female  of  the  body  of  the 
said  Nicholas  Newingden  to  be  begotten  on  the  body  of  the  said 
Mary  and  her  or  their  heirs ;  and  for  want  of  such  issue,  to  the 
use  of  the  right  heirs  of  the  said  Nicholas  Newingden  for  ever. 

The  marriage  took  effect,  and  there  were  three  sons  of  the 
marriage,  two  of  whom  died  without  issue ;  the  third  son  left  a 
son,  who  died  leaving  a  daughter  and  only  child.  There  were 
besides  six  daughters  of  the  marriage,  all  of  whom  died  except 
one,  who  was  the  wife  of  the  lessor  of  the  plaintiff.  Nicholas 
Newingden  survived  his  wife :  defendant  claimed  under  a  pur- 


(a)  Referred  to  in  note  page  25,  and  in  note  page  214. 


571  APPENDIX.  [No.  L 

chaser  from  the  daughter  of  the  sivviving  son  of  the  settler,  who 
was  his  grand-daughter  and  heir  at  law. 

The  question  was,  whether  the  plaintiff  was  entitled  to  recover. 
The  case  was  argued  several  times  in  different  terms.  It  was 
argued,  whether  the  plaintiff  had  any  title  at  all  to  recov^er  in  the 
ejectment ;  for,  although  she  were  heir  female,  yet  she  was  not 
very  heir,  but  the  grand-daughter  was  heir,  and  therefore  the 
plaintiff  did  not  answer  the  description  in  toto.  But  this  objec- 
tion was  clearly  overruled. — It  was  then  argued,  that  all  the  con- 
tingent uses  in  the  settlement  were  void,  as  there  was  no  freehold 
to  support  them,  the  first  use  of  Nicholas  being  for  99  years, 
which  is  but  a  chattel;  and  the  interest  of  the  trustees  not  being 
to  commence  till  after  his  death.  That  was  attempted  to  be 
answered  on  the  foot  of  a  resulting  use  in  the  settler  for  life ;  but 
the  court  was  of  opinion  there  could  be  no  resulting  use  in  the 
settler  in  this  case 

It  was  then  argued,  that  a  sufficient  estate  passed  to  the  trus- 
tees, to  support  these  several  contingent  limitations  in  the  mar- 
riage settlement,  and  the  court  was  of  that  opinion. ^Lord 

Mansfield  delivered  the  opinion  of  the  court  on  that  point  to  the 
following  effect : 

His  Lordship  observed,  that  this  being  by  way  of  feoffees  to 
uses,  no  such  thing  as  a  springing  use  could  arise  in  the  trustees 
to  support  the  subsequent  estate,  analogous  to  executory  devises. 
[  572  ]  A  case  has  been  cited  by  Mr.  Serjeant  Glynn,  in  which  many 

rules  are  laid  down,  which  we  think  are  all  well  founded  accord- 
ing to  law. — I  agree  to  that,  which  has  been  laid  down  at  the  bar 
with  proper  restrictions,  that  the  intent  must  be  pursued,  in  a  deed 
as  well  as  a  will.    In  a  deed,  indeed,  legal  words  of  limitation 
must  be  technically  expressed :  in  a  will  they  may  be  supplied, 
as  the  words  ^  for  ever,''  or  a  charge  to  raise  a  sum  of  money, 
may  supply  the  want  of  words  of  inheritance.    But,  except  where 
that  distinction  holds  of  legal  technical  words  being  required,  the 
intent  must  be  equally  pursued  in  both ;  and  the  court  are  as 
much  bound  to  give  effect  to  the  intent  of  contracting  parties  in  a 
deed,  as  to  that  of  a  testator  in  a  will ;  and  this  is  the  effect  of 
the  several  rules  laid  down  by  Lord  Chief  Justice  Willes  in  the 
case  that  has  been  referred  to  of  Smith  d.  Dormer  v.  Parkhurst. 
— What  is  laid  down  in  that  case  is,  that  words  that  are  absurd 
and  nonsensical  may  be  rejected ;  now  no  words  in  the  language 
are  nonsensical  otherwise  than  as  they  go  to  frustrate  and  destroy 
Umitations  that  are  good ;  as,;f  an  estate  was  given  to  w2.  for  the 
life  of  B.  to  take  effect  after  B^s  death,  these  last  words  would 
be  plainly  nonsensical,  and  must  be  rejected  without  there  were 
other  words  to  supply  the  intent. 

The  very  meaning  of  this  limitation  to  trustees  was  to  support 
these  contingent  uses.  For  this,  being  a  marriage  settlement  and 
a  provision  foj  children  unborn,  the  limitations  must  be  necessa- 
rily contingent,  and  the  words  <^  the  decease  of  said  Nicholas 
.  ^  Newingden,''  after  the  limitation  of  the  use  to  him  for  99  years, 
are  plainly  insensible  and  nonsense;  and  to  lay  a  stress  upon 
them,  would  be  to  overturn  the  intent  of  the  settlement     But 
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suppose  the  words,  "the  decease,"  were  to  stand,  yet  the  words, 
^or  other  sooner  determination  of  the  term,''  might  be  implied. 
Upon  the  whole,  I  am  of  opinion,  in  the  first  place,  that  the 
words,  "the  decease,"  may  be  rejected;  but  if  not,  still  the 
words,  "other  sooner  determination,"  may  be  implied,  which 
will  equally  serve  the  plaintiff's  turn,  and  she  is  therefore  en- 
titled to  the  judgment  of  the  court  in  her  favour. 

Burtenshaw  afterwards  brought  an  ejectment  in  the  Exche-  [  573  ] 
quer ;  and  the  case  was  there  argued  three  times  on  a  special 
verdict ;  and  once  by  Mr.  Hargrave  very  ably  for  the  plaintiff. 
The  outlines  of  this  argument  are  in  his  notes  on  the  First  Insti- 
tute ;  but  the  court  gave  judgment  for  the  defendant  Weston,  on 
the  ground  of  Lord  C.  J.  Lee's  opinion  in  Dormer  r.Fortescue. 


GOODTITLE  ex  dem.  BAILY  v.  PUGHL 

- » 

Hil.  1784.  B.  R. 
[From  a  Manuscript  Note  qf  the  late  Mr.  Serjeant  Hill.'] 

The  question  arose  on  the  following  words  in  the  will  of 
Alderman  Behn : 

"  As  to  my  real  estate,  after  the  decease  of  my.  wife,  I  give  and 
devise  to  the. eldest  son  of  my  son  t>egotten  or  to  be  begotten,  all 
my  estates  in  London  and  Middlesex  for  his  life,  he  being  obliged 
to  keep  them  in  good  repair,  insure  ,them  from  lote  by  fire,  and 
pay  the  annuities  left  chargeable  on  them ;  the  second  son,  all  my 
estates  in  the  county  of  Hertford  for  his  life,  subject  to  pay  all 
charges  of  a  man  I  have  appointed  to  look  after  them,  keep  them 
in  good  repair,  insure  them  from  fire,  and  so  in  the  same  manner 
to  all  the  sons  my  son  may  have ;  if  but  one  son,  then  all  the 
estates  to  ^him  for  his  life,  and  for  want^of  heirs  in  him,  to  the 
right  heirs  of  me  Calvert  Behn  the  testator,  for  ever,  my  son 
excepted,  it  being  my  will  be  shall  have  no  part  in  my  estate 
either  real  or  personal." 

The  testator  died  September  1770,  leaving  Ann  Behti  bis 
widow,  sinee  dead,  and  William  Behn  his  son  and  heir  at  law, 
and  three  daughters,  three  of  the  lessors  of  the  plaintiff.  William 
Behn,  on  the  death  of  his  father,  entered  on  the  premises  and 
enjoyed  them  for  his  life,  and  died  without  issue.  The  defen- 
dants claimed  under  him. 

That  this  was  a  sufficient  description  for  the  plaintiffs  to  take  by       £  574  ] 
purchase.  Lord  Raym.  185,  Long  v.  Laming.    fVilles  an4 
Palmer  J  5  Burr.  2615.  2  Blackst.  687.  and  Goodiitle  on  dem. 
Weaton  v.  Burtenshaw  in  K.  B.  and  afterwards  in  the  Exche- 
quer, were  cited. 

And  as  to  the  objection  that  it  could  not  take  effect  as  an  exe- 
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See  DaugL   cutory  devise,  being  too  remote  after  an  indefinite  failure  of  issue, 
487, 3d  ed.  he  cited  Fonnereau  v.  Fonnereau  in  Dougl.  470. 

Bearcrqft  jcontr.gave  up  the  last  objection  since  Fonnereau  v. 
Fonnereau,  but  insisted  that  in  none  of  the  cases  cited,  the  word 
**heir^*  standing,  alone,  and  without  any  qualification,  had  bpea 
held  been  held  a  stifiieient  description  to  make  such  heir  take  as 
a  purchaser. 

ix)  or  LfOrd  Mansfield^ — Since  Newcomb(;r)  v.  Barkham  the  doubts 

frotvn,         about  the  necessity  of  being  very  heir  have  been  at  an  end. 
Lord  Cowper  ordered  his  judgment  in  that  case  to  be  entered  in 
the  Register's  Book,  and  a  very  able  opinion  it  is.    The  case  was 
brought  on  afterwards  on  a  bill  of  revivor  before  Lord  Hard wicke, 
who  in  a  solemn  decision  confirmed  it ;  yet  I  rememfa^cr  the  preju- 
dice was  so  strong  in  consequence  of  a  passage  in  Co.  Litt.  that  Sir 
Martin  Wright  never  forgave  him  while  he  lived.     As  to  *'  right 
heir"  being  a  term  of  description,  where  a  man  gives  to  his  own 
right  heir,  he  don't  take  by  description,  but  by  his  better  title,  by 
descent.    The  meaning  here  is  such  as  would  be  my  right  heir,  if 
my  son  w^e  dead.     There  is  no  difficulty  as  to  that. 
MTkuease     ^^  ^^  ^^^  point  of  its  being  too  remote,  that  is  solemnly  deter- 
fnent  to  the  ^^^^^  in  Fonnereau  v.  Fonnereau.     Per  Cur. — Judgment  for  the 
House    of   Plaintiff,  (y) 

Lords  vpon  a  ttrii  rf  error ^  and  the  judgment  given  in  the  court  of  King*e  Bench 
was  reverted.    See  the  ca$e  cited  accordingly  in  2  MerivaWe  Rep,  348-0. 


[  575  ]  No.  IL 

Lord  Chief  Baron  Qilhert^s  Remarks  on  the  Doctrine  in  Chud- 
leigh's  Case  respecting  the  supposed  Scintilla  JuriSy/rotn  his 
Law  qf  Uses  and  Trusts j  page  \21.{b) 

Ip  a  feoffment  be  made  to  J.  8,  in  fee,  to  the  use  of  •/$.  for  life, 
remainder  to  his  1st,  2d,  and  3d  son,  the  remainder  to  B.  in  fee, 
there  are  three  plain  preliminaries  to  this  inquiry. 

First,  there  ought  to  be  a  person  seised  to  the  use  at  the  time 

1  Co,  126. a.  when  the  use  is  executed;  and  this,  as  is  said  before,  is  plain 
by  the  words  of  the  statute;  viz.  If  any  person  stand  or  be 
seized. 

Secondly,  The  estate  for  life  is  immediately  executed  in  .tf.. 

Pop.  74.        the  remainder  in  fee  to  B,  by  the  statute ;  because  the  use  is 
immediately  in  them,  and  they  have  the  possession  in  the  same 
manner  they  have  the  use.  - 
Thirdly,  No  possession  can  be  immediately  executed  in^the 

1  Co.  1^.  a.  sons,  because  they  are  not  in  being :  and  therefore  capable  of 

Pop.  72.        no  property,  neither  in  use  nor  possession. 

1  Co.  186.  a.  The  non -performance  of  all  these  rules,  caused  two  false  opin- 
ions in  this  matter  in  the  debate  of  Chudley's  case. 

(h)  Referred  to  in  page  295. 
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First,  some  thought,  according  to  this  second  rule,  that  the 
whole  possession  must  be  executed  in  ^,  and  J9.,  and  therefore  Pop.  78. 
that  the  contingent  use,  when  it  falls,  was  executed  out  of  the  1  Co.  182, 
first  livery;  and  the  estate  formerly  in  feoflfees ;  and  this  by  the  138, 184. 
words  of  the  statute ;  the  estate  that  was  in  the  feoffees  shall  be 
in  ctstui  que  use ;  and  hence  they  inferred,  that  since  the  estate 
was  executed  by  the  power  of  the  statute,  it  must  be  preserved 
till  such  execution  by  the  same  power ;  and  therefore  they  said, 
contingent  remainders  were  in  abeyance,  and  not  extinguishable 
by  the  alienation  of  tenant  for  life. 

But  this  is  a  mistake,  first,  because  this  is  contrary  to  the  first 
preliminary;  for  that  supposes  an  estate  in  J.  S.  at  the  time  of  1  Co.  126. a. 
the  execution.  1  And.  882. 

Secondly,  because  it  is  contrary  to  the  nature  of  an  abeyance       [  576  ] 
by  the  rules  of  law  ;  for  if  there  be  tenant  for  life,  remainder  to  |  q^^  135. 
the  right  heirs  of  J.  S.  living,  if  tenant  for  life  dies,  or  aliens^ 
during  the  life  of  J,  S.  the  remainder  is  destroyed. 

Thirdly,  because  it  would  create  a  perpetuity.  l  Co  188 

Some  add  another  consequence  of  this  doctrine,  that  a  use  g  p  '   .^g* 
would  rise  out  of  a  use.  g^   1 '  And 

Others  held  a  different  opinion;  and  they  thought  there  was  34'^    p  3^ 
an  immediate  remainder  vested  in  J.  S.  to  serve  the  contingent  i  c^,  1*30/ 
use  when  it  falls,  and  that  this  estate  was  determinable  upon  Cro.  El.  139. 
the  rising  and  execution  of  the  estate  in  thie  sons,  &c.  1  Co.  129.  a. 

But  this  could  not  be,  first,  because  this  is  contrary  to  the 
second  preliminary ;  for  thereby  an  estate  is  immediately  vested 
in  .4.  and  B.,  but  by  this  opinion,  the  estate  in  B.  is  only  execu-  1  Co.  129.  a. 
tory;  for  it  arises  to  him  upon  the  same  contingency  that  the 
estate  of  </.  S.  rises,  for  he  could  not  have  a  fee  before ;  for  then 
there  Would  be  a  double  fee. 

Secondly^  because  J.  S.  would  have  a  remainder  without  any  l  Co.  126. 
grantor,  and  the  law  leaves  it  to  parties  to  limit  their  own  estates ; 
and  where  nobody  has  limited  an  estate,  there  can  be  no  legal 
limitation. 

Thirdly,  if  a  remainder  be  vested  in  J.  S.  he  must  punish 
waste,  and  enter  for  a  forfeiture ;  but  the  party  designed  him  no 
such  benefit,  but  made  him  only  an  instrument  to  convey  it  to   . 
others. 

The  true  opinion  is,  that  the  legal  estate  is  executed  in  •d.  and 
B.  but  the  contingent  remainders  are  not  utterly  lost,  because  the 
possession  by  the  statute  must  be  executed  in  the  same  manner 
as  the  use  is  limited;  therefore  there  remains  a  possibility  of  pos- 
session to  the  feoffees,  to  this  purpose  only,  that  when  the  con- 
tingency happens,  then  the  possession  may  be  transferred  to  the 
remaindeV-man,  and  if  this  is  an  estate  not  known  before,  and  so 
has  no  determination  at  common  law,  yet  it  is  such  a  one  as  must 
be  raised  by  the  intent  of  the  statute,  and  all  its  ends  could  not  be 
answered  without  it;  and  therefbre  to  suppose,  as  in  the  other 
opinions,  no  estate  in  the  feoffees,  or  to  reduce  it  to  the  standard 
and  rules  of  common  law,  is  equally  false  and  impracticable. 
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By  the  settlement  executed  previously  to  the  marriage  of  Sir  18&14May 
William  Morgan,  knight,  a  general  of  his  Majesty's  forces,  1728. 
with  Lady  Rachael  Cavendish,  he  conveyed  his  estates  in  the 
counties  of  Monmouth  and  Glamorgan,  to  Lord  James  Cavendish 
and  Henry  Berkley,  and  their  heirs ; 

As  to  the  manor  of  St.  Bride's  and  certain  other  estates, 

To  the  use  of  the  Marquis  of  Hartington  and  Lord  James 
Cavendish  for  a  term  of  100  years,  in  trust  to  pay,  during  the 
joint  lives  of  Sir  William  Morgan  and  Lady  Rachael,  the  clear 
yearly  sum  of  500/.  for  her  separate  use ; 

As  to  the  manors  and  other  hereditaments  comprised  in  the 
said  term  of  100  years,  after  the  expiration  of  that  term, 
and  as  to  all  other  the  hereditaments,  immediately  after  the 
solemniMtion  of  the  marriage,  . 

To  the  use  of  Sir  William  Morgan  for  his  life,  without  im- 
peachment of  waste ;  remainder 

To  Lord  James  Cavendish  and  Henry  Berkley,  Esquire,  and 
their  heirs,  during  the  life  of  Sir  William,  in  trust  to  preserve 
contingent  remainders ;  remainder 

As  to  the  hereditaments  comprised  in  the  said  term  of  100  yisars, 

To  the  intent  that  Lady  Rachael,  (if  she  survived  Sir  William 
Morgan,)  should  receive  thereout,  during  her  life,  a  clear  yearly 
rent  charge  of  2000/.  for  her  jointure,  in  bar  of  dower,  with 
usual.powers  for  recovering  and  enforcing  the  payment  of  the 
same  when  in  arrear ;  and  subject  thereto. 

To  the  use  of  the  Marquis  of  Hartinglon  and  Lord  James 
Cavendish,  their  executors,  administrators  and  assigns,  for  a  term 
of  99  years,  for  better  securing  the  payment  of  the  said  jointure ; 

And  as  to  several  manors  and  other  hereditaments  situate  in 
the  county  of  Monmouth,  and  all  Sir  William's  other  estates 
in  that  county,  immediately  from  and  after  the  death  of  Sir 
William, 

To  the  use  of  the  Duke  of  Rutland,  Lord  James  Cavendish,       [  579  ] 
Henry  Berkley  and  John  Hanbury,  Esqrs.  their  executors,  ad- 
ministrators and  assigns,  for  the  term  of  500  years,  for  raising 
portions  for  the  daughters  and  younger  sons  of  the  intended 
marriage : 

And  as  to  all  the  manors  and  other  hereditamenta  thereinbefore 
granted  and  released,  with  their  appurtenances,  immediately 
after  the  determination  of  the  several  uses  and  estates  there- 
inbefore thereof  respectively  limited,  and  as  the  same  uses 
and  estates  should  respectively  end  and  determine. 

To  the  use  of  the  first  and  other  sons  of  Sir  William  Moi^n, 
by  Lady  Rachael,  severally  and  successively  aecordiog  to  &eir 
respective  seniorities,  in  tail  made ;  remainder. 

As  to  the  estate  comprised  in  the  said  term  of  500  years, 

To  the  use  of  the  Marquis  of  Hartington  alid  Andrew  Charl- 
ton, Thomas  Lewis  and  Edmond  Probyn,  Esqrs.  their  executory 
administrators  and  assigns,  for  the  term  of  1000  years,  for  raising 
jKMTtiousfor  the  daughter  or  daughters  of  the  intended  marriage, 
in  default  of  issue  male ; — and  after  the  determination  of  the 
precedent  uses, 
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As  to  all  the  estates. 

To  the  use  of  Sir  William  Morgan  and  his  heirs. 

Sir  William  Morgan,  after  his  marriage,  purchased  the  fee 
simple  of  several  freehold  estates  in  the  counties  of  Monmouth 
and  Glamorgan,  and  several  customary-hold  estates  in  the  county 
of  Monmoutli ;  which  customary-hold  estates  were  surrendered 
to  trustees,  in  trust  for  Sir  William  Morgan  and  his  heirs ;  and 
which  freehold  estate  so  purchased,  lying  in  the  counties  oPMon- 
mouth  and  Glamorgan,  he,  in  January  1730,  mortgaged  to  Mr. 
John  Pagett  for  securing  a  sum  of  5000/.  and  interest ;  and  he 
also  mortgaged  all  his  freehold  estates  in  the  county  of  Brecon 
to  other  persons,  for  securing  the  sum  of  11000/.,  but  he  did  not 
mortgage  his  customary-hold  estate  in  that  county. 
[  550  ]  Sir  William  Morgan  had  issue  by  Lady  Rachael,  two  sons, 

viz.  William  his  eldest,  and  Edward  his  youngest  son,  and  two 
daughters,  viz.  Rachael  Morgan,  and  Elizabeth,  afterwards  the 
wife  of  William  Jones,  Esq. 
3dApr.l73l.  By  his  will,  after  niaking  some  specific  and  pecuniary  bequests, 
*  and  after  a  general  bequest  of  the  residue  of  his  personal  estate, 
for  the  payment  of  his  debts,  he  devises  in  the  following  words: 

<<  I  give  and  devise  all  and  singular  my  freehold  and  customary- 
hold  messuages,  lands,  tenements,  and  hereditaments  whatsoever, 
«nd  wheresoever,  and  by  me  purchased  since  my  intermarriage, 
and  whereof  I  am  seised  in  fee  simple,  or  I  have  any  equity  of 
redemption  therein,  and  situate,  lying  and  being  within  the  coun- 
ties of  Monmouth  and  Glamorgan,  with  their  and  every  of  their 
appurtenances ;  and  also^  all  and  singular  my  manors  and  lord- 
ships, messuages,  farms,  lands,  tenements,  and  hereditaments 
whatsoever,  situate  and  lying  within  the  county  of  Brecon ;  i^nd 
the  reversion  and  reversions,  remainder  and  remainders,  rents, 
issues^  profits,  and  equity  of  redemption  of  all  and  singular  the 
said  premises,  with  appurtenances,  unto  the  said  William  Duke 
of  Devonshire^  Sir  Edmond  Probyn,  Thonias  Morgan  and  John 
Hanbury,  and  the.  survivor  of  them,  and  the  heirs  of  such  survi^ 
▼or,  for  ever ;  in  trust  nevertheless,  and  to  and  for  the  several 
and  respective  estates,  uses,  intents  and  purposes,  and  subject 
nevertheless,  and  charged  and  chargeable  for  and  with  the  pay- 
ments, and  under  and  subject  to  the  provisoes,  limitations,  entaUs 
and  appointments  hereidafter  mentioned,  created, -limited,  ap^ 
pointed  and  declared  of  and  concerning  the  same,,  (that  is  to  say,) 
to  the  intent  and  purpose,  and  upon  trust,  that  the  said  William 
Duke  of  Devonshire,  Sir  Edmond  Probjrn,  Thomas  Morgan  and 
John  Hanbury,  and  the  survivor  of  them,  and  the  heirs  and  as- 
signs of  such  survivor,  shall,  in  the  first  place,  raise  and  lay  by 
the  yearly  rents,  issues  and  profits  of  all  and  singular  the  said 
premises,  with  the  appurtenances,  or  by  sale  or  mortgage  of  the 
same  premises,  or  some  convenient  part  thereof,  as  to  them,  or 
any  of  them,  may  be  thought  most  proper  and  convenient,  such 
[  581  ]  sufficient  and  competent  sum  and  sums  of  money,  to  be  in  aid  of 
my  personal  estate  hereinbefore  bequeathed,  for  and  towards  the 
payments  of  my  just  debts,  funeral  expenses,  and  legacies  here- 
inafter mentioned  and  bequeathed. 
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«  And  further,  my  will  and  meaning  is,  that  my  said  youngest 
son  Edward  Morgan,  when  he  shall  have  attained  the  age  of  21 
years,  shall  by  good  and  sufficient  surrender  or  otherwise,  as 
counsel  shall  and  will  advise,  pass  and  surrender,  all  and  singular 
the  right,  title,  and  interest  whatsoever  of  him  the  said  Edward 
Morgan,  of  and  in  all  and  singular  the  customary-bold  and  copy 
hold  messuages,  lands,  and  tenements  whatsoever,  that  I  shall 
die  seised  of  within  the  county  of  Monmouth,  to  the  use  and  be- 
hoof of  my  said  eldest  son,  William  Morgan,  his  heirs  and  as- 
signs for  ever. 

<<  My  further  will  and  meaning  is,  that  the  said  William  Duke 
of  Devonshire,  Sir  Edmund  Probyn,  and  John  Hanbury,  and  the 
survivor  of  them  and  his  heirs,  shall  stand  and  be  seised  of  all 
and  singular  the  messuages,  farms,  lands,  tenements,  and  heredi- 
taments whatsoever,  and  situate,  lying  and  being  within  the 
several  parishes  of  Ustrodgunlais,  Ustrodvelly,  Vayner,  Cantriff, 
Penderrin,  in  the  said  county  of  Brecon;  and  also  all  my  mes- 
suages, farms,  lands,  tenements  and  hereditaments,  now  or  late 
in  the  several  occupations  of  Llewellin  Edwards  and  Thomas 
Powell,  respectively  tenants  thereof,  at  the  yearly  rent^  of  37/. 
19^.,  situate,  lying  and  being  within  the  parish  of  Devynock,  in 
the  county  of  Brecon,  immediately  from  and  after  all  my  debts, 
funeral  expenses  and  legacies,  and  payments  hereinafter  men- 
mentioned,  well  and  fully  paid  and  discharged,  and  also  all 
charges  and  expenses  as  my  said  trustees  and  executors  herein 
named,  be  put  to,  be  fHiIIy  reimbursed  and  paid  them  in  the  exe- 
cution of  this  my  will  and  testament,  and  the  trust  in  them 
respectively  reposed  ;  to  the  use  and  behoof  of  my  said  youngest 
son^  Edward  Morgan,  and  his  assigns,  for  and  during  his  natural 
life,  without  impeachment  of  or  for  any  manner  of  waste ;  and 
from  and  after  his  decease,  to  the  use  and  behoof  of  the  heirs 
male  of  the  body  of  the  said  Edward.  Morgan  lawfully  to  be  [  582  ] 
begotten,  severally,  respectively,  and  in  remainder,  the  one  after 
the  other,  as  they  and  every  of  them  shall  be  in' priority 
of  birth  and  seniority  of  age;  and  for  default  of  such  issue 
male,  to  the  use  and  behoof  of  my  said  son  William  Morgan, 
for  and  during  the  term  of  his  natural  life,  without  impeachment 
of  or  for  any  manner  of  waste ;  and  from  and  after  the  decease 
of  ray  said  son  William  Morgan,  to  the  use  and  behoof  of  the 
heirs  male  of  the  body  of  my  said  son  William  Morgan,  lawfully 
to  be  begotten,  severally,  respectively  and  in  remainder,  the  one 
after  the  other,  as  they  and  every  of  them  shall  be  in  seniority  of 
age  and  priority  of  birth';  and  for  default  of  such  issue,  to  the  use 
and  behoof  of  such  other  son  of  mine  lawfully  begotten,  as  shall 
or  may  hereafter  be  born,  for  his  life,  without  impeachment  of  or 
for  any  manner  of  waste ;  and  from  and  after  the  decease  of  such 
after-born  son,  to  the  heirs  male  of  his  body  lawfully  issuing,  in 
remainder^  the  one  after  the  other ;  and  for  want  of  such  issue, 
to  the  use  and  behoof  of  my  said  brother  Thomas  Morgan  and 
his  assigns,  for  and  during  the  term  of  his  natural  life,  without 
impeachment  of  or  for  any  manner  of  waste;  and  from  and  after 
his  decease,  to  the  use  and  behoof  of  the  heirs  male  of  the  body 
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of  my  said  brother,  Thomas  Morgan,  lawfully  begotten  and  to 
be  begotten,  severally,  respectively  and  in  remainder,  the  one 
after  the  other,  as  they  and  every  of  them  shall  be  in  priority  of 
birth  and  seniority  of  age;  and  for  want  of  such  issue,  in  remain- 
der of  all  and  singular  the  same  premises,  with  appurtenances, 
to  the  use  and  behoof  of  my  said  son  Edward  Morgan,  his  heirs 
and  assigns  for  ever. 

**  And  my  further  will  and  meaning  is,  that  the  said  William 
Duke  of  Devonshire,  Sir  Edmund  Probyu  and  John  Hanbnry, 
and  the  survivor  of  them  and  the  heirs  of  such  survivor,  imme- 
diately from  and  after  all  my  debts,  funeral  expenses,  legacies 
and  payments  herein  mentioned,  be  well  and  fully  paid  and  dis- 
charged, and  also  all  charges  and  expenses  as  my  said  trustees^ 
and  also  my  executors  hereinafter  named,  be  put  to,  be  fully 
reimbursed  and  paid  them  in  the  execution  of  this  my  last  will 

[  583  ]  and  testament,  and  the  trust  in  them  respectively  reposed,  shall 
also  stand  and  be  seised  of  all  my  messuages,  farms,  lands,  tene- 
ments, and  hereditaments,  and  the  equity  of  redemption  thereof 
herein  and  hereby  before  devised  and  mentioned  to  be  in  the 
several  counties  of  Monmouth  and  Glamorgan,  and  all  my  ma- 
nors, royalties,  messuages,  farms,  lands,  tenements,  and  heredita- 
ments whatsoever,  situate  and  being  within  the  county  of  Brecon, 
(except  the  messuages,  farms,  lands,  tenements,  and  heredita- 
ments hereinbefore  mentioned  and  devised  to  my  said  son,  Ed- 
ward Morgan,  in  manner  as  aforesaid),  to  the  use  and  behoof  of 
my  said  eldest  son,  William  Morgan,  and  his  assigns,  for  and 
during  the  term  of  his  natural  life,  without  impeachment  of  or 
for  any  manner  of  waste ;  and  from  and  after  his  decease,  to  the 
use  and  behoof  of  the  heirs  male  of  the  body  of  my  said  son 
William  Morgan,  lawfully  to  be  begotten,  severally,  respectively 
and  in  remainder,  the  one  after  the  other,  as  they  and  every  of 
tb^m  shall  be  in  priority  of  birth  and  seniority  of  age ;  and  in 
de&ult  of  such  issue  male,  to  the  use  and  behoof  of  my  said 
youngest  son,  Edward  Morgan,  and  his  assigns,  for  and  during 
the  term  of  his  natural  life,  without  impeachment  of  or  for  any 
manner  of  waste;  and  from  and  after  his  decease,  to  the  use  and 
behoof  of  the  heirs  male  of  the  body  of  my  said  son  Eklward 
Morgan,  lawfully  to  be  begotten,  severally,  respectively  and  in 
remainder,  the  one  after  the  other,  as  they  and  every  of  them 
shall  be  in  priority  of  birth  and  seniority  of  age ;  and  for  deftiult 
of  such  issue  male>  to  the  use  and  behoof  of  such  other  son  of 
mine,  lawfully  begotten  or  to  be  begotten,  as  shall  or  may  here- 
after be  born,  for  his  life,  without  impeachment  of  waste ;  and 
after  the  decease  of  such  after-born  son,  to  the  heire  male  of  his 
body,  lawfully  to  be  begotten,  in  remainder,  the  one  after  the 
other;  and  for  want  of  such  issue  male,  then  to  the  use  and  be- 
hoof of  my  said  brother  Thomas  Morgan,  for  and  during  the 
term  of  his  natural  life,  without  impeachment  of  or  for  any  man- 
ner of  waste ;  and  from  and  after  his  decease,  to  (he  use  and 
behoiof  of  the  heirs  male  of  the  body  of  my  said  brother,  Thomas 

[  584  ]       Morgan,  lawfully  begotten  and  to  be  begotten,  severally,  respec- 
tively and  in  remainder,  the  one  after  the  other,  as  they  and  every 
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of  them  shall  be  in  priority  of  birth  and  seniority  of  age;  and  for 
default  of  such  issue  male,  the  remainder  of  all  and  singular  the 
said  last  mentioned  premises,  with  the  appurtenances,  to  the  use 
and  behoof  of  the  right  and  next  heirs  of  my  said  sou  AViHiam 
Morgan,  for  ever. 

*^  And  forasmuch  as  it  is  my  will,  ititent  and  meaning,  that  in 
case  my  said  two  sons  now  hving,  or  any  other  son  or  sons  of 
mine,  lawfully  begotten,  hereafter  to  be  bi^rn,  should  die  without 
issue  male  of  their  bodies,  or  of  the  body  of  some  or  one  of  them 
lawfully  to  be  begotten,  after  their  respective  decease  without 
issue  male  as  aforesaid,  that  then  all  and  singular  my  messuages, 
manors,  royalties,  advowsons,  parks,  lands,  tenements,  and  here- 
ditaments whatsoever  and  wheresoever,  with  their  and  every  of 
their  appurtenances,  situate,  lying  and  being  within  the  several 
counties  of  Monmouth  and  Glamorgan,  and  not  hereinbefore 
devised,  shall  be  devised  and  settled  to  and  for  the  several  uses, 
intents,  and  purposes  liereinafier  mentioned,  limited,  expressed 
and  declared :  It  is  therefore  my  will,  intent  and  meaning,  that  id 
case  my  said  sons,  William  Morgan  and  Edward  Morgan,  or  any 
other  son  or  sons  of  mine  hereafter  to  be  born  as  aforesaid,  shall 
happen  to  die  respectively  without  any  issue  male  of  their  bodies, 
or  of  the  body  of  some  or  one  of  them  as  aforesaid,  and  in  case,  if 
it  shall  so  happen,  then  I  give  and  devise  the  remainder  of  all  and 
singular  my  messuages,  manors,  royalties,  advowsons,  parks, 
lands,  tenements,  and  hereditaments,  whatsoever  and  whereso- 
ever, with  their  and  every  of  their  appurtenances,  and  situate, 
lying  and  being  within  the  several  counties  of  Monmouth  and 
Glamorgan,  and  not  herein  and  hereby  before  devised,  and  the 
reversion  and  reversions,  remainder  and  remainders  of  the  same 
premises,  to  my  said  brother  Thomas  Morgan,  for  and  during  the 
term  of  his  natural  life,  without  impeachment  of  or  for  any 
manner  of  waste ;  but  subject  nevertheless  to  the  several  provisoes 
and  payments  mentioned  and  contained  in  my  said  marriage 
settlement,  bearing  date  the  14th  day  of  May,  in  the  year  of  our  [  585  ] 
Lord  1723.  And  from  and  after  the  said  estate  hereby  last 
mentioned,  limited  to  my  said  brother  Thomas  Moi^n,  I  give 
and  devise  all  and  singular  the  said  last-mentioned  premises,  With 
their  and  every  of  their  appurtenances  hereby  devised,  to  Thomas 
Lewis,  of  St  Peer,  in  the  county  of  Monmouth,  esquire,  and 
Charles  Van,  of  Lanwern,  in  the  said  county  of  Monmouth, 
esquire,  and  their  heirs,  for  and  during  the  natural  life  of  my  said 
brother  Thomas  Moigan,  to  the  intent  to  preserve  and  support 
the  contingent  uses  and  remainders  hereinafter  limited  (in  case 
my  said  two  sons,  or  any  other  son  or  sons  of  mine  hereafter  to 
be  born,  shall  happen  to  die  without  issue  male  of  their  bodies*  or 
of  the  body  of  some  or  one  of  them,  lawfully  to  be  begotten),  but 
nevertheless,  if  it  should  so  happen,  in  trust  to  permit  my  said 
brother  Thomas  Morgan  to  receive  the  rents,  issues,  and  profits 
thereof  during  his  natural  life ;  and  from  and  after  the  decease  of 
my  said  brother  Thomas  Morgan,  then  to  be  and  remain  to 
Thomas  Morgan,  the  only  son  of  my  said  brother  Thomas  # 
Morgan,  for  and  during  the  natural  life  of  him  the  said  Thomas 
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Morgan  the  younger,  without  impeachment  of  or  for  any  manner 
of  waste ;  and  after  the  determination  of  that  estate,  to  the  use 
and  behoof  of  the  said  Thomas  Lewis  and  Charles  Van,  and 
their  heirs,  during  the  natural  life  of  the  said  Thomas  Morgan 
the  younger,  upon  trust  to  support  the  contingent  uses  and  estates 
hereinafter  limited  from  being  defeated  and  destroyed,  and  for 
that  purpose  to  make  entries  and  bring  actions  as  the  case  shall 
require,  out  nevertheless  to  permit  and  suffer  the  said  Thomas 
Morgan  the  younger  to  receive  and  take  the  rents,  issues  and 

Erofits  of  all  the  said  premises,  with  the  appurtenances,  during 
is  natural  life;  and  from  and  after  the  decease  of  the  said 
Thomas  Morgan  the  younger,  to  the  use  and  behoof  of  the  first 
son  of  the  body  of  the  said  Thomas  Morgan  the  younger,  and  the 
heirs  mate  of  the  body  of  such  first  son  lawfully  issuing ;  and  for 
default  of  such  issue,  to  the  use  and  behoof  of  the  second  son  of 

[  586  ]  the  body  of  the  said  Thomas  Morgan  the  younger,  and  the  heirs 
male  of  the  body  of  such  second  son  lawfully  issuing;  and  for 
default  of  >  such  issue,  to  the  use  and  behoof  of  the  third,  fourth, 
fifth,  sixth,  seventh,  eighth,  ninth,  and  tenth  son,  and  all  and  every 
other  the  son  and  sons  of  the  body  of  the  said  Thomas  Morgan 
the  younger,  lawfully  issuing,  severally  and  successively,  and 
in  remainder,  the  one  after  the  other,  as  they  and  every  of  them 
shall  be  in  priority  of  birth  and  seniority  of  age,  the  elder  of 
such  son  and  sons,  and  the  heirs  male  of  his  body  issuing,  to 
be  always  preferred,  and  to  take  place  before  the  younger  of 
such  son  and  sons;  and  for  default  of  such  issue,  to  the  use  and 
behoof  of  the  second  son  of  the  body  of  my  said  brother  Thomas 
Morgan,  and  the  heirs  male  of  the  body  of  such  second  son  law- 
fully issuing;  and  for  default  of  such  issue,  to  the  use  and  behoof 
of  the  third,  fourth,  fifth,  sixth,  seventh,  eighth,  ninth,  and  tenth 
sons,  and  all  and  every  other  the  son  and  sons  of  the  body 
-^  of  my  said  brother  Thomas  Morgan  lawfully  issuing,  severally 
and  successively,  and  in  remainder,  the  one  after  the  other, 
as  they  and  every  of  them  shall  be  in  priority  of  birth  and  seni- 
ority of  age,  the  elder  of  such  son  and  sons,  and  the  heirs  male 
of  bis  body  issuing,  to  be  always  preferred,  and  to  take  place 
before  the  younger  of  such  son  or  sons;  and  for  default  of  such 
issue,  to  the  use  and  behoof  of  my  right  and  next  heirs  for  ever, 
and  to  and  for  none  other  use,  intent,  or  purpose  whatsoever.'' 

And  he  appointed  William  Duke  of  Devonshire,  his  Wife 
Lady  Rachael,  Sir  Edmond  Probyn,  hisbrother  Thomas  Morgan, 
and  John  Hanbury,  esquires,  guardians  of  such  and  so  many  of 
his  children  as  should  be  under  age  at  the  time  of  his  death ;  and 
he  committed  the  whole  care  and  management  of  his  said  chil- 
dren, and  their  respective  persons,  educations,  estates  and  fortunes, 
to  their  care  and  management  during  their  respective  minority. 

Edward  Morgan,  the  testator's  younger  son,  died  on  the  7th 
February  1743,  an  infant  of  the  age. of  sixteen  only,  and  without 
issue. 

[  587  ]  William  Morgan,  the  testator's  eldest  son,  attained  hisagenof 

twenty-one  in  1746,  and  entered  upon  the  said  estates;  and 
enjoyed  the  same  during  his  life,  and  died  on  the  16th  July  1763, 


t 
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unmarried  and  intestate,  and  without  having  barred  the  entail 
created  by  the  said  settlement  or  will,  leaving  Elizabeth,  his  only 
surviving  sister  and  sole  heiress,  (her  sister  Rachaei  Morgan 
having  died  on  the  11th  March  1738,  an  infant  and  unmarried) ; 
and  the  said  Elizabeth  attained  her  age  of  twenty-oue  on  the 
29th  March  1750. 

Immediately  upon  the  decease  of  Sir  William  Morgan,  his 
creditors  instituted  a  suit  in  chancery,  to  have  the  trusts  m  his 
will  for  payment  of  his  debts  carried  int6  execution; 

Upon  the  death  of  Mr.  William  Morgan,  the  son  of  Sir  William, 
without  issue  male,  Mr.  Thomas  Morgan,  the  brother  of  Sir  Wil- 
liam, entered  on  the  whole  estate,  both  freehold  and  copyhold, 
and  filed  a  bill  in  chancery  against  Mrs.  Jones  and  others;  and  a 
cross  bill  was  afterwards  filed  by  Mrs.  Jones  against  Mr.  Thomas 
Morgan  and  others.  Issue  was  joined  in  the  causes,  and  publi- 
cation passed ;  but  before  any  further  proceedings  were  had,  Mr. 
Thomeis  JVf organ,  the  testator's  brother,  died,  leaving  issue  two 
sons,  Thomas  and  Charles,  and  the  proceedings  were  revived. 

The  causes  came  on  to  be  heard  before  the  Lord  Chancellor  6  Dec.  1769. 
Camden.  His  Lordship  referred  it  to  the  Master  to  inquire  what 
estates  Sir  William  Morgan  the  testator  had  at  the  time  of  his 
decease,  and  their  nature  and  quality,  and  gdve  other  directions; 
and  reserved  the  consideration  of  the  leading  points  in  the  cause, 
till  the  Master  should  make  his  report. 

The  causes  came  on  to  be  heard  before  Lord  Chancellor  Bath-  4  July,  1772. 
urst  The  great  point  in  them  was,  whether  the  residuary  devise 
in  Sir  William  Morgan's  will,  to  his  brother,  Mr.  Thomas  Mor- 
gan, was  not  too  remote.  His  Lordship  ordered,  that  a  case 
should  be  made  for  the  opinion  of  the  Judges  of  the  court  of 
King's  Bench,  upon  the  v[til  of  Sir  William  Morgan,  and  that  the 
question  should  be  "Whether  Thomas  Morgan,  the  brother  of 
the  testator,  and  Thomas  Morgan  the  younger,  and  Charles  Mor- 
gan, or  any  or  either  of  them,  took  any  and  what  estate  iu  the  [  588  ] 
lands  ia  the  counties  of  Monmouth  and  Glamorgan,  by  the  resi- 
duary clause  iu  the  said  will  ?" 

In  pursuance  of  this  order,  the  case  was  argued  in  Hilary  Term 
1773,  by  Mr.  Kenyon  for  Mr.  Morgan,  and  by  Mr.  Seij.  Hill  for 
Mrs.  Jones:  and  iu  Easter  Term  following,  by  Mr.  Dunning  for 
Mr.  Mojrgan,  and  by  Mr.  Mansfield  for  Mrs.  Jones.  The  substance 
of  their  arguments  will  be  found  in  the  reasons  to  the  printed 
cases  of  the  House  of  Lords,  where  both  causes  were  brought  on 
appeal.  The  reasons  to  the  case  of  Mr.  and  Mrs.  Jones  were 
prepared  by  Mr.  Fearne  and  settled  by  Mr.  Booth. 

The  judges  of  the  court  of  King's  Bench,  before  whom  the  case 
was  argued,  were  Lord  Chief  Justice  Mansfield,  Sir  Richard  As- 
ton, and  Sir  William  Henry  Ashurst; 

Lord  Mansfield  delivered  the  opinion  of  the  court  in  the  fol- 
lowing words: — 

"  The  question  for  the  opinion  of  the  court  is,  whether  the  limi- 
tation over  of  all  the  lands  comprised  in  the  settlement,  is  void? 
If  it  is  void,  then  they  descended  to  Sir  William's  heir  at  law,  and 
that  is  his  daughter,  for  Sir  William  had  in  him  the  reversion  in  fee. 
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<<  The  reason,  upon  which  it  is  contended  that  it  is  void,  is  this, — 
that  the  construction  must  be,  that  it  is  an  executory  devise  to  the 
brother,  after  a  failure  of  issue  male  of  Sir  William's  then  mar- 
riage, and  a  failure  of  issutf  male  of  any  .subsequent  marriage ; 
and  that,  with  regard  to  any  subsequent  marriage,  no  estate  being 
limited  to  the  issue  male  of  that  marriage,  the  limitation  to  his 
brother  Thomas  must  operate  as  the  limitation  of  a  fee  upon  a  fee. 
This  can  only  be  supported  within  the  term  which  the  la^  has 
laid  down  for  preventing  perpetuities.  If  this  construction  pre- 
vails, the  limitatioA  to  Tliomas  is  evidently  a  limitation  by  way  of 
executory  devise  affer  an  indefinite  failure  of  i^ue,  which  exceeds 
that  term.  .  From  this  it  is. argued  that  the  devise  to  Thomas  is 
void,  and  that  the  estates  have  descended  to  Mrs.  Jones,  the  tes- 
tator's heiress  at  law.    This,  is  the  whole  ground  upon  which  the 

[  589  ]       question  turns,  and  the  point  to  be  determined  is,  whether  that  is 
the  true  construction  of  the  will  ? 

^  Nq  w,  it  has  been  truly  said,  that,  to  construe  a  will,  the  intent 
of  the  testator  is  to  be  taken  from  the  whole  will  tc^ether,  applied 
to  the  subject  matter  to  which  the  will  relates :  if  that  be  agree- 
able to  law,  it  must  govern;  if  the  intent  is  clear,  but  not  agree- 
able to  law,  it  is  void  and  null.  If  the  intent  is  clear  and  agree- 
able to  law,  no  matter  what  words  the  testator  has  made  use  of, 
the  courts  of  justice,  where  the  questions  arise,  must  model  the 
testator's  intent  in  such  manner,  as  he  himself  would  have  done, 
if  he  had  made  use  of  apt  and  legal  terms.  Much  has  been  said^ 
at  the  bar,  on  the  meaning  of.  the  words,  necessary  implication. 
It  is  unfortunate  when  words  happen  to  be  made  use  of  in  the 
determination  of  causes,  without  a  precise,  clear,  definite  idea  an- 
nexed to  them ;  the  great  disputes  of  the  worid  arise  upon  words. 
It  has  been  said  that  a  necessary  implication  must  mean,  when 
there  is  a  natural  impossibility  that  it  should  be  otherwise.  There 
never  was  such  a  construction  put  upon  those  words.  A  neces- 
sary implication  is  that  implication  arising  upon  the  words  the 
testator  has  made  use  of,  which  clearly  satisfies  the  court  what 
was  his  meaning.  It  is  put  in  opposition  to  conjecture.  Conjec- 
ture is,  when  you  suppose  what  would  have  been  the  testator's 
meaning  if  he  had  haa  the  whple  case  before  him ;  and  what,  if 
he  had  thought  of  such  an  event,  he  would  have  said  upon  it. 
That  is  a  conjecture;  but  for  implication,  you  must  find  out  his 
meaning,  whether  expressed  or  implied,  from  his  words.  If  they 
have  an  express  meaning,  and  he  has  made  use  of  inaccurate 
words,  you  must  construe  his  words ;  if  they  are  words  of  sense, 
or  declarations  which  are  no  ways  accurate  in  legal  phrase,  you 
must  see  clearly  what  is  the  testator's  meaning ;  and,  tf  the  testa- 
tor's meaning  is  doubtful,  if  a  court  of  justice  cannot  say  they  are 
satisfied  his  intention  was  so,  the  whole  will  be  void  for  uncertainty. 
^  Necessary  implication,  therefore,  is  that  which  leaves  no  room 
to  doubt    It  is  not  an  implication  upon  conjecture :  you  are  not 

[  590  ]       ^o  conjecture  what  he  would  have  done  in  an  event  he  never 
thought  of;  that  will  not  do,  though  many  cases  have  been  de- 

(x)C%ied       termined  with  a  view  to  such  an  event.  -  One  I  mentioned, — the 

9  re$.  mem.    g^eaX  case  of  Cory  ton  and  Hellier,(j?)  in  1745,  determined  by 
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Lord  Hardwicke.  There  a  mau,  by  his  will,  devises  to  Ji,^  and 
to  prevent  the  entail  being  barred,  he  devised  it  to  «^.  for  .99 
years ;  and  then  went  on  to  make  the  usual  settlement,  and  the 
drawer  omitted  to  say  for  99  years  if  he  should  so  k)ng  live.  The 
great  question  there  was,  whether  by  implication  the  words  ^  if 
be  should  so  long  live,"  should  be  added  ?  It  was  not  a  neces- 
sary implication,  it  was  not  impossible  that  he  meant  a  term  of 
99  years;  but  then  Liord  Hardwicke,  upon  going  through  all  the 
arguments  and  the  nature  of  the  thing,  was  convinced,  as  also 
was  every  body  else,  equal  to  a  demonstration,  that  the  testator 
meant  99  years,  ^  if  he  should  so  long  live,"  and  not  a  term  of  99 
years ;  and  so  that  case  was  adjudged. 

<^ There  is  xio  doubt  the  testator  did  mean  that :  and  it  is  a  very 
strong  &ct,  for  it  is  adding  words,  which  the  testator  had  not 
made  use  of,  to  the  limitation  which  stood  of  itself.  In  all  those 
cases,  the  grand  question  is,  as  has  been  truly  stated,  to  find  out 
from  all  the  will  taken  together,  what  was  the  testator's  real  in^ 
lention.  And  upon  the  last  argument,  as  Lhave  taken  a  note  of 
it,  Mr.  Serjeant  Hill  set  out  by  sayhig  there  could  be  no  doubt  of 
the  testator's  intention;  but  he  contended  the  testator's  intention 
could  not  take  effect,  because  he.hftd  not  devised  the  estate  ac* 
cording  to  law,  but  has  limited  it  upon  a  contingency  which  made 
the  devise  void  in  point  of  law.  When  the  testator's  intention  is 
admitted  to  be  dear,  it  goes  a  great  -way  in  the  determination  of 
the  question,  especially  when  the  counsel  that  argue  on  the  other 
side  are  forced  to  admit  that  it  is  clear,  (and  Mr.  Mansfield,  to* 
day,  has  made  no  doubt  whatever  as  to  the  intention,)  and  indeed^ 
it  is  impossible  to  make  a  doubt  with  regard  to  the  intention. 

<<  Sir  Williata  Morgan,  a  gentleman  of  a  Welch  family,  an  an* 
cient  family  I  believe,  having  a  great  family  estate,  having  where* 
withal  to  provide  most  amply  for  the  daughter,  has  a  mind  tlie  [  591  ] 
family  estate  shall  go  on  in  the  family,  as  long  as  it  can  in  the 
male  line.  What  then  ?  Having  the  estate  settled  upon  the  issue 
male  of  his  present  family,  be  makes  a  provision  for  the  reversion 
in  fee.  What  was  his  meaning  ?  Why,  that  if  there  was  a  fail- 
ure of  issue  male  of  his  own  body,  it  should  go  to  his  brother. 
That  is  clear ;  but  if  he  meant  that  his  brother  should  take  by 
way  of  executory  devise^ his  intention  was  contrary  to  law,  and 
shall  not  take  effect :  but  if  he  clearly  meant  this,  that  his  issue 
male  should  take  successively,  and  that  when  there  were  a  failure 
of  his  issue  male,  it  should  go  to  his  brother,  the  devise  to  his 
brother  is  good :  it  is  also  good,  if  the  testator  meant  to  give  it  on 
the  «vent  of  Lady  Rachael's  surviving  him,  and  there  being  no 
issue  male  of  his  marriage.  In  either  of  these  oases,  it  is  an  intent 
according  to  law,  and  must  be  effectuated ;  and,  if  it  can,  the 
court  ought  to  do  it ;  and  no  man  can  doubt  but  that  it  was  his 
intent  that  his  estate  should  go  to  his  own  issue  male^  and,  failing 
that,  should  go  to  his  brother.  There  is  no  person  who  reads 
the  will,  but  must  be  clear  that  such  was  his  intent :  and  it  is  as 
clear  that  neither  be,  nor  the  drawer  of  the  will,  ever  thought  of 
an  executory  devise. 

<<  How,  then,  may  this  be  effectuated  ?    I  think  it  may  very 
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clearly,  by  the  construction  of  the  testator's  intent,  in  one  or  two 
ways ;  -  and  it  is  quite  indifferent,  as  the  event  has  happened, 
which  way  it  is  construed ;  and  the  arguments  to  both  conclude 
for  each  of  them.  From  the  intention,  it  cannot  be  otherwise ; 
for  if  the  testator  had  said,  ^<  Whereas  my  estate  is  settled  upon 
my  first  and  every  other  son  in  tail  male  by  my  marriage  settie- 
ment,  therefore  in  case  they  all  die  without  heirs  male  of  their 
body,  I  give  it  to  my  brother;" — If  he  had  said  so  in  express 
words,  it  would  have  given  the  reversion  in  fee ;  If  he  had  lived 
years  after  the  death  of  his  wife,  and  had  married  another  wife, 
and  had  had  sons  of  that  marriage,  and  had  not  made  any  settle- 
ment, and  had  not  revoked  the  will,  still  the  very  circumstances 
of  the  subsequent-  marriage,  and  the  birth  of  children  by  that 

[  5^*  ]  marriage,  would  have  been  a  revocation  of  the  will.  Mr'.  Dun- 
ning very  properly  made  this  observation.  That  point  is  now 
settled  with  regard  to  real  estates,  as  it  had  been  before  of  per- 
sonal estates.  It  was  settled  by  three  of  the  Judges,  and  after- 
wards confirmed  by  that  case  which  Mr.  Dunning  alludes  to; 
and  very  rightly  determined :  for  it  is  impossible  that  a  bachelor 
havitig  made  a  will,  and  having  no  family,  but  who  afterwards 
marries  and  has  children  of  that  marriage,  though  by  negligence 
or  forgetfulness,  or  some  accident  or  other,  he  do  not  revoke  or 
cancel  his  will,  should  mean  that  a  will  made  by  him  upon  a  sup- 
position of  having  no  children,  and  no  family,  should  stand.  The 
very  presumption  would  have  been,  that  the  devise  over  to  his 
brother  was  not  intended,  if  he  had  had  issue  by  a  second  mar- 
riage. The  second  way,  by  which  the  intention  of  the  testator 
may  here  be  effectuated,  is  that  which  I  verily  believe,  in  my 
own  mind,  was  the  true  case,  that  neither  Sir  William,  nor  any 
body  concerned  for  him  at  that  time,  had  an  idea  of  making  the 
least  provision,  or  having  the  least  view  to  the  contingency  of  a 
second  marriage:  the  whole  will  goes  upon  the  supposition  of 
the  children  of  his  actual  marriage  surviving  him ;  it  was  made 
in  his  sickness,  made  but  three  weeks  before  his  death ;  there  is 
a  provision  in  it  that  his  son  Edward  shall  have  the  benefit  of  his 
marriage  settlement;  there  is  a  provision  in  it,  appointing  his 
wife.  Lady  Rachael,  one  of  the  guardians  of  his  children,  and  one 
of  the  executors;  he  makes  a  full  disposition  of  all  the  estate  of 
which  he  was  seised  in  fee. 

"What  then  was  immediately  his  object?  Why, this  settle- 
ment: for  there  is  a  distinction  between  the  two  sorts  of  his  estate, 
a  plain  distinction  taken  up  by  him.  Having  disposed  of  all  the 
estate  he  was  seised  of  in  fee,  then  as  to  the  other  he  comes  by 
way  of  recital :  he  does  not  dispose  of  that  immediately,  but  says, 
My  mind  is,  that  "  if  my  son  or  sons  now  living,  or  any  after-born 
"sons,  shall  happen  to  die  without  issue  male;" — He  does  not 
say  "  Any  after-born  son  of  Lady  Rachael"  (but  that  was  plainly 

[  593  ]  his  intention)  should  take.  All  the  arguments  on  this  part  of 
the  case  will  easily  go  to  the  second  light  in  which  it  is  to  be 
considered  to  effectuate  his  intention.  What  is  he  to  give  in  case 
that  shall  be?  Not  the  lands ; — He  says,  I  have  nothing  but  the 
remainder  in  fee ;  I  give  the  remainder  in  fee ;  that  is  very  re- 
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markabte,  for  the  rexnainder  is  to  denote  the  quality  of  the  estate 
he  is  to  give ;  he  has  all  the  conveyancer's  words  to  give  the 
lands,  messuages,  manors,  royalties,  adowsons,  parks,  &c.  Then 
he  follows  them  with  the  words  reversion  and  reversions,  remain* 
der  and  remainders.  His  recital  of  his  intent  muat  be  applied  to 
the  limitations;  ^*it  being  my  intent,  that  if  the  issue  male  fail, 
thexemainder  shall  go  another  way."  What  reipaioder?  The 
remainder  after  the  estate  tail. 

<<  So  it  is  very  strong,  and  to  conviction,  that  he  really  meant 
to  make  a  devise  only  on  the  event  of  his  dying  without  any  sub- 
sequent marriage ;  and  that  the  only  limitations  which  could  take 
effect  before  the  remainder  was  to  operate,  were  the  limitationa 
created  by  the  marriage  settlement.  But,  not  to  rest  upon  that, 
as  the  words  are  to  be  sure,  *^  after-bom  sons,''  without  saying 
by  Lady  Rachael,  or  upon  her  body  begotten,  let  us  suppose,  that 
he  meant,  << after-born  by  any  other  marriage;"  and,  that  the 
point  of  revocation  had  been  doubtful,  and  that  Sir  William  had 
married  a  second  wife,  and  left  a  son  by  that  second  wife^  and 
that  a  question  had  arisen  between  the  brother  and  the  son, 
whether  that  son  was  disinherited  or  not  by  that  devise.  In  case 
there  was  a  doubt  on  the  point  of  revocation,  to  be  sure  the  court, 
from  the  intention  of  the  testator,  would  have  leaned  very  strong- 
ly to  effectuate  his  real  intention ;  which  certainly  was,  not  to 
disinherit  any  issue  of  his  own  body. 

<<  Supposing  it  then  to  have  that  extensive  meaning,  what 
would  be  the  consequence  ?  Why,  that  every  son  to  be  born  of 
a  subsequent  marriage,  by  the  necessary  declaration  6f  the  testa-  [  694  ] 
tor,  should  have  an  estate  tail.  In  this  view  of  the  case,  the 
preamble  is  very  strong  to  this  effect :  for  it  is  just  as  declarative, 
and  as  operative  of  his  intent,  as  if  there  had  been  binding  words. 
The  words  of  it  are,  ^*  My  intent  and  meaning  is,  that  in  ease  my 
two  sons  now4iving,  or  any  other  son  or  sons  of  mine  lawfully 
begotten  hereafter  to  be  bom,  shall  die  without  issue  male  of 
their  bodies." — ^By  the  construction  now  assumed,  we  must  ex- 
tend these  words  to  the  sons  of  any  future  marriage.  Then,  ac- 
cording to  this  constraction,  the  testator  expresses  bis  intention, 
that  such  sons  by  a  future  marriage  shall  take.  In  what  way 
are  they  to  take  ?  Why,  the  example  is  put  by  the  two  sons 
that  are  alive ;  the  answer  therefore  is,  they  must  take  estates 
tail  successively.  Thus,  if  the  words  <<any  after-bom  son  of  a 
subsequent  marriage,"  are  to  be  construed  that  way,  the  future 
sons  must  take  estates  tail.  Upon  this  part  of  the  case,  the 
powers  of  jointuring,  leasing,  and  portioning,  would  be  excessive- 
ly material,  if  it  were  clear  that  they  must  relate  to  the  settled 
estate,  which  is  pot,  so  certain,  because  they  may  have  an  effect 
by  relating  to  the  other  estates ;  but  as  far  as  they  warrant  the 
argument  that  they  relate  to  both  estates,  (and  I  do  think  the 
power  of  leasing  must  necessarily  relate  to  both,)  these  powers 
are  decisive.  If  he  had  said,  I  mean  them  all  to  take  estates  tail, 
one  after  another,  he  would  not  have  said  it  more  strongly.  I 
have  already  expressed  my  opinion  that  the  testator  had  not  the 
issue  of  a  future  marriage  in  contemplation ;  but  if  he  had  such 


( . 
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iflsae  in  contemplation,  this  clause  decisively  shows,  that  he  in- 
tended such  after-born  sons  should  take  successive  estates  tail : 
and  the  devise  over  is  a  good  devise  of  the  remainder  expectant 
[  596  ]  on  those  estates. — ^Now  what  is  desired  of  the  court?  Will  the 
court  labour  to  suppose  Sir  William  to  have  had  a  meaning  which 
it  is  certain  he  never  had,  and  of  which  he  had  no  idea,  to  intro- 
duce that  meaiiing  in  order  to  defeat  his  whole  intention,  which 
both  sides  agree  to  be  so  clear  as  to  be  indisputable  ?  That  cer- 
tainly ought  not  to  be  done.  Therefore,  We  shall  ms^e  our  cer- 
tificate according  to  the  ideas  I  have  already  expressed :  in  case 
we  should  alter  our  opinions,  we  shall  signify,  if  we  desire  a  fu- 
ture argument" 

The  Judges  made  the  following  certificate : — 

**  Having  heard  counsel  on  both  sides,  and  considered  the  case, 
we  are  of  opinion  that  the  event  of  a  second  marriage  was  not 
in  the  testator's  contemplation:  but,  supposing  that,  from  the 
generality  of  the  description  of  the  words,  <'  any  after-born  sou,'' 
should  be  extended  to  the  son  of  any  future  marriage,  we  are  of 
opinion,  that  from  the  manifest  intention  of  the  testator,  expressly 
declared  in  his  will,  such  son  must  take  an  estate  tail  Conse- 
quently, we  are  of  opinion  that  either  way,  a  remainder  after  aa 
estate  tail  is  devised  to  Thomas,  the  testator's  brother,  who,  by 
virtue  of  the  said  limitation,  upon  the  failure  of  the  sons  of  Sir 
William,  the  testator,  without  issue  male,  was  entitled  to  all  the 
lands  in  the  counties  of  Monmouth  and  Glamorgan,  (devised  by 
the  residuary  clause  in  the  said  will)  for  life,  with  remainders 
according  to  the  limitations  in  the  eaid  will.^' — Mansfield^  R.  As- 
ton, W.  H.  Ashhurst,  May  7, 1773w 

By  an  order,  made  on  the  hearing  of  the  said  causes,  before 
the  said  Lord  Chancellor  Bathurst,  his  Lordship  ordered  that  the 
said  certificate  of  the  Judges  of  his  Majesty's  court  of  King's 
Bench  should  be  confirmed ;  and  did  declare,  according  to  the 
said  certificate,  that  Mr.  Thomas  Morgan,  the  father,  was  entitled 
to  all  the  lands  in  the  counties  of  Monmouth  and  Glamorgan, 
devised  by  the  residuary  clause  in  the  will  of  the  said  Sir  William 
Morgan,  with  remainders  according  to  the  limitations  in  the  said 
will. 

Both  parties  appealed  from  this  decree.  The  following  are  die 
Reasons,  contained  in  the  printed  cases,  for  reversing  the  decree 
as  to  the  lands  <x>mpfised  in  the  marriagd  settlement  of  Sir  Wil- 
£  596  ]  liam  Morgan,  and  which  were  decreed  to  pass  to  Thomas  Mor- 
gan and  his  sons  by  the  residuary  devise  in  Sir  William  Morgan's 
will. 

That  clause  in  the  will  by  which  the  testator  disposes  of  the  new 
purchased  lands  (these  being  such  as  could  not  be  comprised 
in  the  settlement  of  the  ISth  and  14th  days  of  May  J 723)  and 
of  the  Brecknockshire  estates,  contains  a  devise  of  these  pre- 
mises to  certain  trustees  for  that  purpose  expressly  named  in 
the  will,  upon  trust  that  they  should  by  mortgage  or  sale  of  the 
said  premises,  levy  and  raise  so  much  money  in  aid  of  his  per- 
sonal estate  as  should  be  sufficient  to  pay  the  testator's  debts 
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and  legacies^  and  then  that  they  shonld  stand  seised  of  the 
residue  of  those  premises.  To  the  use  (but  this  is  really  a  trust) 
of  the  seTeral  persons  for  the  several  estates  therein  men- 
tioned. 

This  is  expressly  devising  the  legal  estate  to  the  tnistees  for  exe* 
cutory  purposes,  viz.  first,  for  that  of  paying  debts,  and  then 
for  the  enabling  them  to  make  a  settlement,  which  settlement 
was  undoubtedly  to  be  modified  and  framed  under  the  direc- 
tions and  according  to  the  rales  of  courts  of  equity. 

But  the  clause  under  which  the  present  questions  arise,  concern- 
ing the  Monmouthshire  and  Glamorganshire  estates,  is  of  a 
quite  difierent  nature,  and  is  worded  and  penned  in  a  quite 
different  manner. — ^It  begins  with  making  no  particular  dispo- 
sition of  the  legal  estate  on  any  special  trust,  but  disposes  of 
the  whole  beneficial  interest  without  any  dlstim^ion  between 

,  legal  or  equitable  estates,  for  the  benefit  of  the  persons  therein 
named.  Indeed,  the  testator,  in  this  clause,  b^  way  of  pream- 
ble, begins  with,  saying,  that  '* forasmuch  as  it  was  his  intent 
and  meaning  that  in  case  his  said  two  sons  then  living,  or  any 
other  son  or  sons  of  him  lawfully  begotten,  thereafter  to  be 
bom,  should  die  without  issue  male,  &c.  that  then  all  and 
singular  bis  messuages,  manors,  &c»  in  the  counties  of  Mon- 
mouth and  Glamorgan,  not  thereinbefore  devised,  should  be 
devised  and  settled  ta  the  uses  thereinafter  mentioned  (all  this 
being  still  but  a  recital  of  his  intention  by  way  of  preamble,)  [  597  ] 
he  therefore  declares  it  to  be  his  will,  intent  and  meaning, 
(which  words  have  an  imperative  import)  that  in  case  his 
said  sons,  William  Morgan  and  Edward  Morgan,  or  any  other 
son  or  sons  of  him  thereafter  to  be  born  as  aforesaid,  should 
happen  to  die  respectively  without  any  issue  male,  &c.  and  in 
such  case,  if  it  should  so  happen,  then  (he  adds)  I  give  and 
devise  (which  words  are  meant  to  be  operative,  and  to  pass  to 
the  devisees  what  is  intended  for  them)  the  remainder  of  all 
and  singular  my  messuages,  nianors,  &c.,  in  the  said  co,untie8 
of  Monmouth  and  Glamorgan,  not  hereinbefore  demised,  and 
the  reversion  and  reversions,  &c.  to  my  brother,"  &c» 

Now  it  is  plain  that,  the  words  which  come  subsequent  to  the 
word  '^forasmuch,"  90  far  as  that  part  of  the  clause  extends, 
are  only  used  by  the  testator  by  way  of  introduction,  and  as  a 
key  whereby  to  open  and  expound  his  intention;  the  devise 
itself,  under  which  the  estate  and  interest  are  intended  tq  pass 
and  be  transmitted,  stands  upon  the  subsequent  or  latter  part 
of  the  same  clause  which  contains  the  words  ^'and  in  case  if  it 
shall  so  happen,  Then  I  give  and  devise,'^  &c.  It  is  here,  and 
here  only,  that  these  lands  in  the  eounties  of  Monmouth  and 
Glamorgan  are  given  to  the  brother  Thomas  and  his  sons  who 
now  claim  to  be  entitled  to  these  premises. 

Thus  much  is  said  to  clecur  the  way  for  the  finding  oat  the  true 
meaning  of  the  testator. 

Now  the  subject  matter  upon  which  the  devise  contained  in  this 
clause  was  to  operate,  was  all  the  rest  and  residue  of  all  the 
lands  and  hereditaments  in  the  counties  of  Monmouth  and 
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Glamorgan,  to  which  the  testator  at  that  time  was  entitled  in 
possession,  reversion,  or  remainder,  other  than  those  which 
fell  within  the  description  of  being  lands,  &c.  purchased  since 
his  -marriage,  and  those  customary  or  copyhold  estates  in  the 
county  of  Monmouth,  which  the  testator  directed  his  son  Eld- 
ward  to  surrender  to  the  use  of  his  son  William  and  his  heirs. 
But  as  to  the  lands  which  had  been  comprised  in  the  testator's 
[  598  ]  marriage  settlement,  the  subject  matter  of  such  derise  was  the 

ultimate  reversion  in  fee  of  those  lands  in  which  there  had 
been,  by  that  settlement,  reserved  to  the  testator  an  estate  for 
life  in  possession,  with  remainder  (subject  to  a  jointure  rept  of 
2,000/.  per  annum  for  the  wife,  and  portions  for  younger  chil- 
dren) to  the  first  and  other  sons  of  the  marriage  successively  in 
tail  male. 

Immediately  after  the  marriage,  the  aforesaid  ultimate  reversion 
in  fee  became  a  fixed,  certain,  and  settled  estate,  divided  from 
the  possession,  and  capable  of  being  granted,  devised,  transfer- 
red, aliened,  settled,  conveyed,  and  disposed  of,*  like  any  other 
kind  of  real  property  in  lands;  but  it  was  necessary  that  e very- 
such  conveyance,  devise,  transfer,  alienation,  and  disposition 
should  be  framed  according  to  the  established  forms  and  roles 
of  law.  And  here  the  testator  has  attempted  to  make  a  dispo- 
sition by  his  will  of  this  reversion  in  fee  in  these  premises ;  but 
then  that  disposition  is  conceived  in  words  that  sound /u/ttre/y. 
and  that  declare  that  it  shall  not  take  eflfect  otherwise  than 
upon  certain  contingencies  happening,  therein  specified,  viz. 
the  events  of  certain  persons  therein  mentioned,  dying  without 
issue  male. 

Now  every  limitation  either  by  grant  or  devise  of  any  estate  or 
interest  in  lands  to  take  effect  in  futurt  must  be  so  penned  as 
to  be  made  to  pass  either  by  way  of  sxprkss  rsmaindbh,  or 
by  way  of  futitbe  or  springing  use  of  trust,  or  by  way  of 

SXECUTORT  devise. 

As  a  reversion  or  remainder  in  fee,  where  it  is  subsisting  and 
vested  under  some  prior  pr  former  settlement  or  othelr  act,  is  a 
'  fixed  and  settled  interest  (as  has  been  before  mentioned,)  it 
will  not  be  disputed  but  that  it  must  be  transferred,  aliened,  de- 
Tised  and  disposed  of  tiiuch  in  the  same  way  as  lands  in  posses- 
sion ;  and  though  such  reversion  wears  the  aspect  of  being  an 
interest  or  estate  to  commence yu/t^re/y,  yet  in  fact  it  is  9i present 
and  actual  interest,  as  appears  from  the  old  law  which  made 
the  attornment  of  the  tenant  in  possession  a  necessary  circum- 
stance to  render  the  grant  of  the  reversion  valid  and  effectual. 
[  599  ]       Now  in  limiting  of  remainders  by  grant  or  devise  of  lands,  no 

grant  or  devise  of  such  remainder  can  be  good,  unless  there  is 
a  precedent  particular  estate  capable '  of  supporting  such  re- 
mainder, and  unless  the  remainder  is  created  at  the  same  time 
with  such  particular  estate. 

It  is  the  same  with  respect  to  reversions. 

It  hath  been  held,  that  where  a  reversion  in  fee,  expectant  on  the 
determination  of  several  precedent  estates  of  inheritance,  was 
granted  by  lease  and  release,  habendum  to  the  releasees  and 
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their  Mrs/rom  and  after  the  determination  of  the  several 
precedent  uses  and  estates j  such  habendum  will  be  too  remote ; 
and  that  the  law  will  not  suspend  the  taking  effect  of  such  rever- 
sion for  so  long  a  time  as  during  the  continuance  of  the  several 
precedent  estates,  where  some  of  them  are  estates  of  inheritance; 
there  canAot  therefore  be  a  remainder  created  of  a  reversion  in 
without  a  fee  precedent  particular  estate  created  of  that  rever- 
sion capable  of  supporting  it,  and  without  such  remainder  being 
created  at  the  same  time  with  that  particular  estate. 

Now  here  the  testator,  without  limiting  any  precedent  particular 
estate  to  any  person  certain,  puts  off  or  prolongs  the  vesting  of 
this  reversion. to  a  remote  or  distant  day;  the  words  are,  *< In 
case  my  said  two  sons  now  living,  or  any  other  son  or  sons  of 
mine  lawfully  begotten,  hereafter  to  be.born^  should  die  with- 
out issue  male,&c.  and  in  such  case  jf  it  shall  so  happen,  I  give 
and  devise  the  remainder  of  all,  &c;  to  my  brother  Thomas 
Morgan  for  his  life,''  j&o?  Now  these  words  vest  no  present 
estate  at  all  in  any.  person  certain ;  they  say,  indeed,  that  in 
case  all  the  testator's  sons,  born  or  to  be  born,  shall  die  without 
issue  male,  the  brother  Thomas  and  his  sons  shall  have  the 
lands ;  but  who  shall  have  them  in  the  mean  time?  If  th^  tes- 
tator has  omitted  to  ascertain  who  shall  be  the  intermediate 
taker,  here  trill  be  a  remainder  created  without  a  particular 
estate:  and  that,  if  the  oldrules  of  law  are  to  be  aditered  to, 
will  be  an  incurable  defect,  and  it  will  not  be  possible  to  sup- 
port this  limitation  by  way  of  bemainder. 

Invention  indeed  is  so  fertile,  that  endeavours^  may  be  used  to       [  600  ] 

point  out  some  intended  or  implied  particular  estate  in  this 
.  case ;  but  we  hope  that  upon  examination  such  endeavours 
will  be  found  to  be  fruitless  and  of  no  avail. 

The  other  way  of  giving  legal  effect  to  the  disposition  made  by 
this  clause  of  this  reversion  in  fee,  is  to  consider  it  as  an  exe- 
ciTToaT  DEVisfe,  where  no  precedent  particular  estate  is  required 
to  support  it.  It  is  sufficient,  though  it  be  a  future  devise,  if 
the  future  estate  given  thereby  be  niade  to  take  effect  within 
the  compass  of  a  life  or  lives  in  beiirg;  ^nd  the  space  of  21 
years  afterwards ;  for  that  spade '  of  time  the  law  will  permit 
landed  property -to  be  unadienable ;  but  if  the  devise  be  not- 
made  to  take  effect  till  a  general  failure  of  issue  of  any  person 
or  persons,  there  the  law  will  not  permit  such  landed  property 
to  be  withheld  for  so  long,  because  a  failure  of  issue  msty  not 
happen  till  aft^r  the  tenth,  twelfth,  or  twentieth  generation,  or 
even  till  later. 

It  may  be  said,  that  there  is  a  way  of*  making  good  this  devise  Objection 
of  the  reversion  in  fee  by  way  of  ftEMAiNHBR,  if  we  suppose  Ist. 
that  there  are  precedent  particular  estates  of  inheritance  ne- 
cessarily implied  in  the  devise,  which  may  operate  as  particu- 
lar estates  for  supporting  this  devise  by  way  of  remainder ; 
that  is,  That  all  future  sons  of  the  testator  ty  any  after-taken 
.  wife,  cliould  necessarily  take  estates  tail  after  those  limited  by 
the  marriage  settlement,  precedent  to  the  taking  effect  of  the 
remainder  to  the  brother  Thomas  and  his  sons. 
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But  it  is  insisted)  that  the  admitting  such  an  implication  is  con- 
trary to  the  most  established  rules  and  tnaxims. 

If  there  is  a  devise  to  A.  B.  inde&iitely,  or  to  A.  B.  for  life  ex- 
pressly, and  then  follow  in  the  same  instrument,  words  that 
say,  that  if  the  said  .4.  B.  dies  without  issue  of  his  body,  the 
lands  shall  go  over  to  /  S.y  there  ^.  B.  the  first  devisee  shall 
take  an  estate  tail  by  necessary  implication,  because  in  both 
cases  he  has  a  precedent  estate  for  life,  and  then  the  subsequent 
words  enlarge  that  estate  to  an  estate  tail ;  but  if  there  are  no 
other  words  in  a  devise,  save  only,  that  if  a^.  B.  (a  stranger) 
dies  without  issue  of  his  body,  then  /.  S,  shall  have  the  lands, 
there  ^.  B.  shall  take  nothing  at  all  by  the  devise,  for  the  will 
carries  ho  expression  from  whence  necessarily  to  infer  that  •/?. 

B.  shall  take  any  estate  or  interest  in  the  land  whatsoever,  and 
then  this  is  a  devise  after  a  general  failure  of  issue  of  a  stran- 
ger, which  cannot  be  made  good  eitheir  by  way  of  BEMAiin>KR 
or  by  way  of  EXEcmroar  devise,  and  so  it  is  void.  Admit, 
for  argument  sake,  that  where  ^.  is,  under  a  former  settlement, 
tenant  in  tail,  with  remainder  to  B.  in  tail,  with  remainder  to 

C.  in  tail,  with  the  ultimate  reversion  in  fee  to  the  said  .^.^ 
there  if  Js.  devises,  that  in  case  neither  he  himself,  nor  B.  nor 

,  C.  shall  have  any  issue  male,  the  land  shall  go  over  to  I.S. 
and  his  heirs,  this, will  be  a  devise  of  the  reversion  upon  the 
failure  of  issue  male  of  the  testator,  and  of  the  said  C,  and  B. 
Be  it  so ;  this  will  not  warrant  the  going  further,  and  asserting 
that,  if  in  this  case  */l.  the  testator  should  devise,  that  if  he  hin^- 
-self  and  the  said  ^.  and  C.  and  likewise  D.  and  E,  two  stran- 
gerSy  should  all  die  without  issue  male,  then  the  lands  should 
go  over  to  /.  S»  and  his  heirs,  that  would  give  estates  tail  by 
implication  to  D.  and  E, ;  the  words,  if  D.  and  E.  die  without 
issue,  only  denote  tlie  event  upon  which  /.  S,  is  to  have  those 
lands ;  and  if  you  go  farther,  and  say  they  tacitly  imply  that 

D.  and  E.  are  first  to  have  estates  tail  in  the  lands,  it  is  con- 
trary to  all  the  rules,  which  expressly  say,  that,  under  the 
bare  words,  that  if  siich  an  one,  and  such  an  one  (being 
strangers)  shall  die  without  issue,  any  one  else  shall  have  the 
lands,  no  estate  at  all  shall  arise  by  implication  to  the  persons 
whose  issue  is  so  supposed  to  fail ;  there  must  be  some  prece- 
dent estate  capable  of  being  enlarged,  otherwise  the  words 
above  mentioned  will  give  nothing  at  all  to  such  strangers. 

The  words  here  are  as  geuerat  as  any  words  under  any  supposi- 
tion can  possibly  be,  <<  in  case  my  said  two  sons  now  living, 
or  any  other  son  or  sons  of  mine  lawfully  begotten,  hereafter 
to  be  bom,  should  die  without  issue  male,  &c.  and  in  such  case, 
if  it  shall  so  happen,  I  give  and  devise  the  remainder  of  all, 
&c  to  my  brother  Thomas  Morgan  for  his  Ufe,'^  &c. 

Great  abilities  and  great  fertility  of  invention  may  say,  that  this 
testator  had  not  the  sons  of  any  future  marriage  (that  is,  sons 
by  any  woman  taken  to  wife  after  the  death  of  Lady  Rachael) 
in  contemplation ;  which  is  in  a  manner  to  say,  that  he  had 
only  in  contemplation  the  sons  he  had  already  by  Lady  Ra- 
chael^ or  should  thereafter  have  by  her. 
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Where  is  there  one  single  syllable  in  this  will  that  so  far  abridges  Answer, 
the  expression,  any  son  or  swis  of  mine  hereafter  to  be  borny 
as  to  make  them  mean  only  son  or  sons  of  the  testator  there- 
after to  be  born  by  Lady  Rachael?  Let  every  clause,  let  every 
sentence,  let  every  word,  let  every  syllable  of  this  will  be  scan- 
ned and  examined  with  the  most  minute  and  critioal  attention; 
nay,  let  them  be  warped  into  every'shape,  and  tortured  in 
«very  mode  that  can  be  thought  of,  it  wilt  not  be  possible  to 
find  any  thing  that  can  favour  such  an  exposition. 

But  the  words  are  <<any  other  son  or  sons  of  mine  hereafter  to  be  Objection 
born  as  aforesaid:^*  And  how  was  it  before  said  that  the  sons  3d. 
(of  whom  it  was  predicated  before)  Were  to  be  begotten? 
Why,  It  was  predicated  of  those  sons  that  they  were  to  be  Answer. 
lawfully  begotten.     It  is  natural  that  the  testator  should  ex- 
clude all  sons  that  were  not  born  in  lawful  wedlock;  and 
therefore  he  could  mean  to  introduce  by  the  words  as  afore'- 
9atW,  nothing  else  than  lawfully  begotten. 

But  he  made  his  wife  guardian  of-  his  children  after  his  death,  Objection 
and  therefore  could  have  no  thoughts  of  surviving  her  so  as  to  4th. 
marry  a  second  wife;  and  he  knew  he  was  a  dying  man,  for 
he  died  in  three  weeks  after  the  date  of  his  will. 

He  made  his  wife,  with  four  other  persons  in  whom  he  had  eon-  Answer, 
fidence,  guardians  of  his  children.  A  guardianship  is  an 
authority  coupled  with  an  interest,  and  Will  therefore  survive. 
This  devise  therefore  amounts  to  this,  that  he  thereby  directs 
that  the  wife  and  the  -said  four  other  persons,  or  the  survivors 
or  survivor  of  them,  should  be  the  guardians  of  his  children, 
but  it  no  where  necessarily  imports  that  his  wife  should  be  one 
of  those  survivors;  he  must  know  that  she  had  the  same  [  60S  ] 
chance  of  dying  in  his  life-time  as  any  other  of  her  co-guardians 
had ;  and  if  she  had  died  either  in  the  life-time  of  the  testator, 
or  in  the  life-time  of  any  of  the  other  guardians,  the  appoint- 
ment would  have  stood  good  to  the  others,  and  the  guardian- 
ship would  have  survived,  and  the  children  would  have  be^n 
properly  taken  care  of;  so  the  inference  from  this  circumstance 
of  appointing  the  wife  a  co-guardian  with  other  persons,  affords 
not  the  least  argument  for  what  it  is  adduced  to  prove. 

Then  as  to  the  testator's  being  conscious  that  he  was  a  dying 
man ;  what  place  is  there  in  the  will  from  whence  it  can  be 
made  apparent  that  he  had  this  consciousness?  Or  from 
whence  does  it  appear  that  he  had  the  least  impression  upon 
his  mind  that  he  was  a  dying  man?  He  does  not  in  any  part 
of  his  will  say  that  he  was  languishing  in  his  health,  or  that  he 
was  infirm  in  his  body;  on  the  contrary,  he  says,  that  he  was 
of  sound  mind,  memory,  and  understanding ;  for  a  perfect  san- 
ity, a  firm  soundness  of  mind,  it  is  commonly  understood  that 
there  must  be  mens  sana  in  corpore  sano ;  and  here,  as  con- 
scious as  he  might  be  of  approaching  death,  he  supposes  that 
he  might  live  to  see  some  of  his  four  children  (all  then  infants 
under  six  years  of  age)  attain  thelage  of  21  years;  for  in  the 
appointment  so  made  by  him  of  guardians  for  his  children,  he 
says,  be  appoints  those  persons  guardians  ij/^^ticA  and  so  many 
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<{/*  his  children  aa  should  be  under  age<  ui  the  time  of  his 
deaths  which  undeniabljr  supposes,  that  he  thought  it  possible 
at  that  very  time  to  live  till  some  of  his  said  children  should 
attain  that  age;  thus  looking  forward,  as.  it  were,  to  a  period 
of  fourteen  or  fifteen  years  at  the  very  least. 
Objection  Tfa^e  brother,  Thomas  Morgan,  was  not,  by  the  will,  to  take  these 
5th.  estates  otherwise  than  subject  to  the  provisoes  contained  in  the 

marriage  settlement  of  1723;  therefore,  by  the  words  ^any 
other  son  or  sons  of  mine  hereafter  to  be  bom«''  the  testator 
must  mean  nothing  but  son  or  sons  of  him  by  Lady  Rachael, 
who  were  to  be  takers  by  that  settlement. 
[  604  ]  Here,  is  a  conclusion  not  contained  in  the  piremises,  and  here  are 
Answer.  premises  that  do  not  warrant  the  conclusion;  Thomas,  the 

brother,  was  to  .take  the  lands  in  reversion,  which  were  com- 
prised in  the  settlement  of  1723,  subject  to  the  provisoes  and 
payments  directed  or  contained  in  that  settlement,  but  not 
under  or  by  virtue  of  the  uses  or  limitations  therein  contained : 
If  Lady  Rachael  survived  the  testator,  then  Thomas,  the 
brother,  was  to  take  the  lands  subject  to  her  jointure  rent,  and 
to  the  powers  of  distress  and  entry  thereby  given  her  for  re- 
covery thereof,  and  subject  also  to  the  paying  of  the  m^nte- 
nances  and  portions  by  that  settlement  provided  for  the  younger 
children,  so  far  as  either  the  said  jointure  rent  or  portions 
should  be  demandable.  Does  that  necessarily  imply  that  Lady 
Rachael  should  survive  the  testator  ? — ^No,  no  more  than  it  ne- 
cessarily implies  that  the  younger  children  should  die  before 
their  portions  should  b6  demandable.  In  fact,  two  of  the 
younger  children  are  dead,  and  by  their  deaths,  the  porjtions 
are  in  part  discharged :  Wilt  the  respondents  say,  that  they  take 
.  these  estates  subject  to  such  part  of  the  portions  which  is  so 
discharged  ? — ^No,  so  much  is  sunk ;  and  if  Lady  Rachael  had 
died  before  the  testator,  would  not  her  jointure  have  sunk  in 
the  same  manner  ? 
There  is,  therefore,  nothing  in  these  words  that  necessarily 
imports  that  the  testator  conceived  that  he  was  to  die  in  the 
life  of  Lady  Rachael,  and  thai  the  words  *<any  other  son  or 
sons  of  mine  hereafter  to  be  born,'^  necessarily  meant  future 
sons  by  Lady  Rachael,  and  by  her  only  ^  they  are  clearly  and 
manifestly  applicable  to  every  son  and  all  sons  of  the  testator 
by  any  wife  whatsoever. 

The  following  are  the  Reasons,  in  the  printed  cases,  for  affirm- 
ing the  decree  on  the  point  in  question : — 

).  The  point  of  the  greatest  value  in  the  cause  is  that  which  the 
appellants,  Mr.  and  Mrs.  Jones,  have  brought  in  question  by 
their  appeal,  respecting  the  settlement  intended  to  be  made  by 
the  will,  of  the  reversion  of  the  estates  settled  by  Sir  William 
Morgan  to  the  uses  in  his  marriage  settlement,  (viz.)  whether 
[  605  ]  the  limitations  in  the  residuary  clause  in  Sir  William  Morgan's 

will,  in  favour  of  his  brothery  Thomas  Morgan,  and  his  sons 
successively,  and  their  issue,  are  well  created. 
The  respondents,  in  the  original  appeal,  are  in  posdestion  of 
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the  uoanimotis  opinion  of  the  Judges  of  the  King's  Bench  and 
of  the.  Lord  Chancellor,  that  these  limitations  were  good ;  and 
it  i^  conceived  these  opinions  are  well  founded. 

When  Sir  William  Morgan  made  <his  wilU  he  was  seised  in 
fee  of  the  reversion  of  all  these  estates,  subject  to  the  estales 
created  b7  his  marriage  settlement.  It  has  not  been  doubted, 
nor  can  it  be  doubled,  bnt  he  might  have  litnited  that  reversion 
in  fee  to  his  brother  and  his  sons,  and  their  issue,  for  such 
estates  as  are  mentioned  in  the  will.-^It  can  as  little  be  doubted, 
but. he  meant  so  to  limit  it;  for  that  was  apparently  a  main 
object  of  his  will. — He  was  capable  of  devising,  the  property 
was  subject  to  a  disposition  by  devise,  he  has  expressed  his, 
intention  to  devise,  and  the  parties  to  whom  he  meant  to  devise 
are  capable  of  taking. 
But  still  it  is  said,  the  limitations  in  the  will  cannot  take  place,  Objection, 
because  they  are  introduced  by  the  following  words:  *<  In  case 
my  said  two  sons  now  living,  or  any  other  son  or  sons  of  mine 
lawfully  begotten,  hereafter  to  be  bom,  should  die  without 
issue  male  of  their  bodies,  or  the  body  of  some  or  one  of  them, 
lawfully  to  be  begotten,  after  their  decease,  without  issue 
male,''  &c. 

These  words^  it  has  been  said,  postpone  the  time  for  the 
limitations  in  the  residuary  clause  to  take  effect,  till  a  general 
failure  of  issue  of  Sir  William  Morgan,  as  well  by  any  after- 
taken  wife  as  by  his  then  lady ;  and  tiiat  the  children  he  might 
have  by  any  after-taken  wife,  not  being  provided  for  by  the 
settlement,  the  limitations  in  question,  could  only  take  effect 
as  executory  devises;  and  that,  as  executory  devises,  they 
would  be  too  remote,  being  after  failure  of  issue  generally. 
It  is  conceived  that  these  limitations  do  not  take  effect  as  executory  Answer, 
devises,  but  as  immediate  devises  of  the  reversion  in  fee,  subject  [  606  ] 
to  the  estate  created  by  the  settlement — It  certainly  would  be 
so,  according  to  Lord  Holt's  opinion  in  Badger  v.  Llo3rd,  unless 
the  will  postpones  these  limitations  to  failure  of  issue  of  Sir 
William  by  a  second  marriage. — ^Tbe  question  then  arises,  liad 
he  a  second  marriage  in  view  ?  The  will  was  made  in  the  month 
in  which  he  died,  probably  when  he  lay  on  his>death*bed,  within 
eight  years  after  his  marriage,  when  he  had  four  children  livitig 
by  Lady  Rachad,  and  it  waanot  improbable  she  might  be  then 
with  child.  By  the  will,  he  gave  some  specific  things  to  Lady 
Raehael,  and  named  her  one  of  his  executors,  and  one  of  the 
goardians  of  s^h  and  so  many  of  his  children  as  should  be 
under  age  at  the  time  of  his  death,  and  she  is  still  living. 

These  observations,  drawn  from  the  will,  oust  every  pre- 
sumption that  Sir  William  had  in  view  a  future  marriage,  or 
any  children  not  provided  for  by  his  settlement  The  will 
was  adapted  to  the  thfen  circumstances  of  his  family ;  he  had 
such  children,  and  only  such  in  view  as  Lady  Raehael  might 
be  guardian  to;  if  the  situation  of  his  family  had  varied^  his 
will  was  subject  to  his  control,  and  would  have  been  varied 
also ;  he  knew  the  issue  male  of  his  marria:ge  were  provided 
for  by  the  settbaiaDt,  and  the  objects  to  whom  he  destined  his 
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large  and  ancient  family  estate^in  failure  o{  the  issue  male  then 
provided  for,  were  his  brother  and  his  sons,  who  would  then 
become  the  male  heirs  of  his  name  and  blood. — If  he  had  hap- 
pened to  outlive  Lady  Rachael,  and  had  married  again,  and 
had  issue,  such  subsequent  marriage,  and  having  issue,  would 
have  revoked  the  will,  and  consequently  the  children  of  a 
future  marriage  would  not  have  been  disinherited. 
II.  Supposing  that,  upon  the  fair  construction  of  the  will,  it  should 
be  taken,  that  the  residuary  devise  was  postponed  till  failure  of 
children  of  a  future  marriage,  still  it  is  conceived,  that  it  may 
well  take  place  as  a  disposition  of  the  reversion,  by  raising 
implied  limitations  in  favour  of  his  children  and  their  issue 
[  607  ]  male—- That  estates  may  be  raised  by  implication,  as  well  as 

by  express  words,  will  not  be  denied. — As  to  other  parts  of 
Sir  William's  property  not  included  in  the  settlement,  but  dis* 
posed  of  by  the  will,  he  limits  the  same  to  his  sons  and  their 
issue  in  tail  male  successively,  and  in  failure  thereof  to  his 
brother  Thomas  Morgan  and  his  sons,  and  their  issue  male. 
These  dispositions  show,  that  the  family  of  his  brother  were 
the  objects  he  meant  to  provide  for  in  default  of  his  own  issue 
male. 
The  powers  o(  jointuring,  portioning  younger  children,  and 
..  leasing,  extend  to  the*  testator's  sons  then  bom,  and  his  after- 
•   bom  sons.    These  powers  show  conclusively,  either  that  the 
-   sons  of  his  then  marri^e  were  the  only  sons  he  had  in  view,  or 
that  he  meant  to  give  estates  in  tail  by  implication  to  the -sons 
of  a  future  marriage;  for,  if  the  sons  to  whose  estates  he  post- 
poned the  limitations  to  his  brother  and  his  issue  male  were 
not  the  sons  provided  for  by  the  settlement,  or  sons  meant  to 
take  particular  estates  under  the  will,  all  such  powers  were 
'  nugarory,as  sons  to  take  neither  by  the  settlement  nor  the  will, 
must  have  taken  the  fee  simple,  and  therefore  wanted  no  such 
po wer.-^He  had  given  estates  tail  by  the  settlement  to  the 
sons  of  that  marriage ;  if  he  had  in  prospect  sons  of  another 
marriage,  he  meant  the  like  interest  for  them. — It  is  not  new  to 
construe  one  part  of  a  will  by  abother. — Noscitur  ex  sociis  is  a 
rule  of  construction  approved  of  and  used  by  Lord  Chief 
.  Justice  Hale. 
'   The  authority  relied  upon  on  this  part  of  the  case  by  the 
*  appellants,  Mr.  and  Mrs.  Jones,  is  that  of  Lady  Lanesborough 
and  Fox,  Cases  in  time  of  Lord  Talbot,  262 ;  but  it  is  conceived 
this  case  is  different.    In  that. case,  by  the  settlement  of  1676, 
James  Lane  had  an  express  estate  for  99  years  limited  to  him, 
with  remainder  to  the  use  of  the' heirs  male  of  the  body  of  James. 
By  the  will,  on  failure  of  issue  of  the  body  of  James  Lane, 
and  for  want  of  the  heirs  male  of  the  testator,  the  limitatton  is 
to  his  daughter  Frances  Lane :  The  opinion  of  the  Judges,  as 
[  608  ]  delivered,  was,  <<  That  Lord  James  had  by  the  settlement  but 

an  estate  of  99  years,  and  that  he  took  no  other  estate  by  the 
will;  neither  was  his  estate  for  99  years  any  ways  enlaced  by 
that  will :"  And  ^'  that  as  it  did  appear  by  the  express  words 
of  the  devise,  that  the  testator  did  not  mean  that  Fratices's 
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interest  should  commence  in  point  of  time  till  after  the  failure 
of  issue  of  the  body  of  Lord  James,  &&  it  was  a  void  devise  of 
the  reversion  to  her,  because  it  was  future  and  too  remote." 

There,  by  the  settlement,  the  estate  of  James  was  a  chattel 
interest  only  for  99  years.  An  express  limitation  in  the  will  to 
his' issue,  or  the  heirs  of  his  hpdy,  would  nothave  enlarged  that 
estate  for  years  to  an  estate  tail ;  and  if  it  could  not  have  been 
done  by  express  words,  certainly  it-  cannot  by  implication. — 
The  Judges  therefore  went  on  the  clearest  grounds,  when  they 
delivered  it  as.law  to  the  Lords,  that  Lord  James's  estate  for 
99  years  was  not  enlarged  by  the  words  of  the  will. 

The  words'of  the  will  could  not  operate  to  give  by  implica- 
tion a  different  estate  from  that  carved  out  of  the  setUement. — 
No  intention  appeared  to  give  the  heirs  general  of  James  es- 
tates as  purchasers ;  and  therefore,  as  they  could  not  take,  it 
was  of  consequence  that  Frances,  if  she  took  at  all,  must  take 
by  way  of  executory  devise,  and  as  an  executory  devise(ar)  {x)Her€  the 
the  estate  it  was  too  remote.  word  of, 

III.  It  is  also  conceived,  that  the  limitations  m  favour  of  Thomas  seenu  to  he 
Morgan  and  his  sons,  and  their  issue  male^  may  take  effect,  by  omiued  by 
considering  the  will  as  having  two  contingencies  in  prospect —  miMtake. 
If  the  testator  should  have  children  by  an  after-taken,  wife,  the 
estate  should  go  to  those  children — If  he  should  not  have  such 
children,  then  the  limitations  to  his  brother  and  sons  should 
take  effect    The  first  of  these  contingencies  not  having  hap- 
pened, nothing  stands  in  the  way  of  the  second. 

The  other  objection  in  the  original  appeal  of  Mr.  and  Mnt 
Jones  is,  as  to  the  copyhold  and  customary-hold  estate,  in 
the  county  of  Brecon,  which  they  insist  did  not  pass  by 
the  will. 

The  presumption  is,  that  the  party  who  niakes  his  will  does       [  609  ] 
not  mean  to  die  intestate  as  to  any  part  of  his  property. — ^But  Answer  to 
here  the  respondents  stand  in  need  of  no  presumption,  as  the  the  objection 
words  are  comprehensive  enough  to  include  this  property,  and  about  the 
the  appellants  can  only  found  their  hopes  of  silccess  in  the  customary 
words  being  narrowed  by  the  construction  put  upon  theto  from  ^^  Brecon 
their  general  import.  manor. 

The  words  are,  <<  All  my  manors,  royalties,  messuages,  farms, 
lands,  tenements,  and  hereditaments  whatsover,  situate  and 
being  within  the  county  ef  Brecon." — Not  only  the  words 
comprehend  this  disputed  property,  but  if  they  were  less  clear, 
the  more  reasonable  presumption  would  be,,  that  they  were  in- 
cluded, for  this  property  lies  in  the  manor  of  Brecon,  of  which 
the  testator  was  lord,  and  which  undoubtedly  passed  by  this 
devise,  and  is  intermixed  with  the  ancient  possessions  of  the 
fistmily. 

Die  LunaBy  2o  Ma\j\  1774. 

Counsel  being  fully  heard  in  this  cause,  the  following  question 
was  put  to  the  Judges  r — ^<  Whether  Thomas  Morgan,  the  brother 
of  the  testator,  and  Thomas  Morgan  the  younger,  and  Charles 
Morgan,  or  any  or  either  of  them,  took  any  and  what  estate  in 
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the  lands  in  the  couniies  of  Monmouth  and  Olamorgan,  by  the 
residaary  clause  in  the  will  ?" 

The  Lord  €hief  Jnstice  of  the  Court  of  Gomoion  Pleas  having 
conierred  with  the  rest  of  the  Judges  present,  delivered  their 
unanimous  opinion  upon  the  said  question,  ^  That  Thomas  Mor* 
gan  the  brother  took  an  estate  for  life  in  the  estates  in  Monmouth- 
shire and  Glamorganshire,  with  remainder  to  Thomas  Morgan 
the  youtiger  and  Charles  Morgan  in  tail  male.'' 
Whereupon, 

Ordered  and  adjudged.  That  the  original  appeal  be  dismissed, 
and  that  so  much  of  the  order  asis  therein  complained  of  be  af- 
firmed. And  it  is  further  ordered,  That  the  cross  appeal  be  dis- 
missed, and  that  so  much  of  the  order  as  is  ti{erein  complained 
of  be  affirmed. 
[  610  ]  The  reasons,  in  the  printed  case  of  the  Appellants  in  the  House 

of  Lords,  were  signed  by  Mr.  Thurlow'and  Mr.  Hill;  and  the 
Seasons,  in  the  printed  case  of  the  respondents,  by  Mr.  Wedder- 
.  burn  and  Mr.  Dunning. 

Other  points  of  great  importance  arose  in  this  cause.  See  anto 
IS4,and  I  Bro.  Cha.  Cas.  206,  and  the  printed  cases  in  the  House 
of  Lords  for  the  jrear  1784.  It  appears  from  Mr.  Brown's  re- 
port of  the  case,  1  Cas.  Cha«  819,  that  Lord  Thurlow  was  dissat- 
isfied with  the  judgment  of  the  House  of  Lords  on  the  validity 
of  the  residnary  devise. 


[  611  3  No.  IV.(a) 

The  following  observations  on  the  effect  of  a  lease  for  years,  to 
commence  after  the  decease  of  a  person  without  issue,  are  co- 

.  pied  from  a  MS.  in  the  possession  of  the  Editor.  He  does  not 
know  who  was  the  writer  of  it ;  but,  from  some  expressions  in 
other  parts  of  the  MS.  he  has  reason  to  believe  it  was  written 
by  one  of  his  Majesty's  Judges,  about  the  beginning  of  the 
last  century. 

Jt.  makes  a  lease  to  i^.  fbr  100  years,  to  commence  after  the  de- 
cease of  C.  without  issue.  C.  dies,  having  issue,  and  then  the 
issue  dies  isrithout  issue ;  whether  the  lease  shall  ever  commence, 
and  I  hold  it  shall  not. 

This  hath  been  a  point  that  hath  long  walked  in  Westminster 
Hail;  and  because  this  case  so  often  falls  out  in  all  the  great  set- 
tlements of  men's  estates,  (for  by  the  common  course  of  convey- 
ancing, these  leases  are  constantly  made  for  the  provision  of 
daughters  and  their  portions,)  therefore  I  have  now  made  it  a 
point  in  my  case. 

And  now  the  great  question  is,  when  this  term  for  years  ^all 


(a)  Referred  to  in  page  485. 
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commence,  either  from  the  immediate  death  of  C.,  or  from  the 
death  of  the  issue  of  C  with  issue  ? 

And  I  hold  that  it  must  (Commence  from  the  immediate  death 
of  C.  or  not  at  all.  Now,  it  cannot  commence  from  the  imme*- 
diate  death  of  C  because  C  had  issue  at  the  time  of  his  death; 
and  the  term  is  to  begin  after  the  decea^  of  C.  without  issue. 
And  because  that  did  never  happen,  therefore  the  lease  can  never 
commence  \  for  it  shall  be  construed  as  if  it  had  thus  been  limited 
to  commence  after  the  decease  of  C  if  he  die  without  issue  living 
at  the  time  of  his  decease.  But,  on  the  other  side,  if  it  shall  be 
construed  to  commence  after  the  decease  of  C.  and  also  all  his 
issue,  then  this  lease  for  100  years  will  be  well  extended,  which 
I  m^st  oppose. 

1.  I  do  agree  that  this  lease  is  good,  in  point  of  creation.  [  613  ] 

2.  I  do  agree  that  this  future  interest,  being  made  by  a  distinct 
lease,  is  not  to  be  cut  oiBf  by  any  common  recovery,  and  that  was 
agreed  by  all  the  Court, 

3.  It  shall  commence  from  the  immediate  death  of  C  or  not  at 
all,  for  these  reasons ;  because, 

1.  If  it  shall  commence  after  the  death  of  C.  and  the  issue, 
then  it  must  commence  upon  a  double  contingency :  for,  1.  It  is 
contingent  whether  C.  shall  have  issue  living  at  the  time  of  his 
decease.  2.  Whether  this  issue  shall  die  without  issue ;  and  in 
1  Co.  156.  b.  it  is  a  rule,  that  a  lease  shall  not  commence  upon. two 
possibilities ;  but  admit  in  our  case  Uiat  C.  doth  dx^yprivattmtnt 
enseintf  when  and  how  shall  this  lease  commence  ?  And  now 
the  law  will  fix  it  upon  the  nearest  contingency,  viz.  the  death  of 
C.  without  issue  living  at  the  time  of  his  decease,  because  that 
this  lease  shall  never  commence  unless  it  may  then  commence* 

2.  This  is  the  common  sense  and  meaning  of  the  vulgar^  viz. 
when  they  speak  of  the  death  of  a  man  without  issue,  this  is  to 
be  intended  of  the  death  of  him  without  issue  living  at  the  time 
of  his  death :  and  deeds  are  to  be  expounded  according  to  the  in- 
tention. Hob.  304.  And  therefore,  if  one  had  asked  a  country- 
men whether  C.  had  died  without  issue,  he  would  have  answered, 
**  No,"  (although  that  issue  died  afterwards,)  <<  because  he  had 

issue  living  at  the  time  of  his  death  *,"  and  that  expositions  are  to  ^  \/^„_, 
be  made  according  to  common  intendment.    Vide  1  Cro.  10.  2  j^^^J'^J^/: 
Strafibrd's  case  ;(a?)  Dyer,  361.  Yelverton,  149,  Poole  and  Need-  z*^^*,  ^;Jf 

ham's  case.  g  Rev*  78. 

And  admit  that  a  man  gives  lands  to  /.  N.  in  this  manner' ;.  if  ^^' 
J,  S.  dies  having  issue,  then  to  hold  to  him  for  50  years,  but  if 
he  die  without  issue,  then  to  hold  ta  him  for  100  years.  Now 
the  time  of  the  death  is  the  critical  time,  when  the  term  shall  be- 
gin ;  and  in  this  case  it  is  most  clear,  that  the  lease  shall  begin 
from  the  hour  of  his  death,  and  not  from  any  other  time ;  for,  if 
he  die  without  issue,  then  the  100  years  shall  begin  from  the 
death  of  him.  But  if  he  had  issue  at  the  time-of  his  death,  and 
after  this  issue  dies  without  issue,  yet  he  shall  have  the  lands  but 
for  50  years,  to  commence  from  the  death  of  C,  And  there  is  no  [  613  ] 
difference  between  this  case  and  our  case. 

3.  If  this  lease  shall  commence  after  the  death  of  C.  and  his 

54 
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kBne  without  issue,  then  perpetuities  will  be  erected  and  created ; 
for,  b7  the  same  reason  that  a  man  may  make  a  lease  for  lOD 
years,  he  may  make  a  lease  for  l,00a  years ;  and  by  this  way  a 
man  may  first  grant  a  lease  to  T.  S.  for  1,000  years  to  commence 
after  the  death  of  hi»  son,  in  tail  with  remainders  over,  and  by 
this  means  the  son  shall  never  have  any  power  by  any  way  to 
dock  this  lease,  for  no  recovery  <^n  possibly  do  it  2,  Purchasers 
shall  be  deceived  by  this  way,  for  they  see  nothing  but  an  estate 
tail  in  possession ;  and  they  believe  that  a  common  recovery  will 
bar  all  estates  expectant  after  this  estate  tail,  and  think  nothing 
of  this  lease  for  100  or  1,000  years,  which  cannot  be  barred  by 
such  recovery,  and  all  frauds  ought  to  be  suppressed. 

4.  These  leases  are  commonly  made  for  provision  for  dai^hters 
and  heirs  females  when  there  is  a  failure  of  issue  male.  Now, 
suppose  that  heirs  male  should  continue  6  or  7  descents^  perhaps 
SOO  years,  what  provision  can  this  then  be  for  daughters,  when 
those  daughters  and  perhaps  their  great  grandchildren  are  dead? 
2.  Shall  executors  have  the  benefit  of  this  term  after  a  great  re- 
moteness in  time?  This  was  never  the  intent  of  the  parties  to 
the  lease.  3.  Perhaps  this  lease  may  arise  1,000  years  hence,  for 
the  issue  may  contmue  20  or  40  descents,  and  then  the  corn** 
mencement  will  be  uncertain ;  and  therefore  it  is  good  to  make 
such  a  construction,  which  may  stand  with  the  rules  of  law,  and 
the  intention  of  the  parties. 

'  But  it  hath' and  may  be  objected,  that  when  a  man  speaketh 
of  the  death  of  J.  S,  without  issue^it  is  intended  of  the  death  both 
of  him  and  his  issue  without  issue,  and  this  is  the  legal  sense,  and 
therefore  in  all  formedoas  in  remainder,  the  entry,  is  ^et  qtim 
post  mortem  J.  S.  sine  exilu  de  corpore  stto  tegiiitne  proereato 
prm/aio  v?.  B.  remanere  debet*'  38  E.  3.  26  ;.  Dy.  14^  8  Co. 
88;  &c. 
There  is  a  great  diversity  between, 
[  614  ]  1-  The  limitation  of  remainder  after  the  decease  of  a  man 

and  the  heirs  of  his  body ;  for  there  both  he  and  his  issues 
miist  all  first  die  f^  for  so  are  both  the  words  of  the  deed,  and 
the  meaning  of  the  parties.    2.  J3.  distinctly  grants,  by  a  dis- 
tinct deed,  a  term  for  years,- to  commence  after  the  decease  of 
J.  S.  without  issue  x>r  heirs  of  his  body :  there,  the  meaning  of 
the  parties  is  not^to  be  interpreted,  that  the  lease  shall  com- 
mence after  the  decease  of  J.  &,  and  also  all  his  issues  which  ^ 
were  in  being  at  the- time  of  his  decease,  but  shall  commence 
in  case  he  die  having  no  issue  living  at  the  time  of  his  decease, 
and  the  great  reason  is  that  which  I  gave  before ;  because  that, 
in  the  case  of  a  remainder  limited  for  years  to  commence  after 
ah  estate  tail,  there  a  common  recovery  will  bar  this  remain- 
der for  years.    But,  in  our  case,  where  the  demise  is  by  origi- 
nal grant,  there  no  common  recovery  can  possibly  bar  it ;  and 
then  here  will  be  an  unavoidable  way  to  set  up  perpetuities, 
which  the  law  doth  abhor,  and  all  Judges  have  suppressed,  as 
being  destructive  to  the  commonwealth. 
For  authorities,  they  are  only  modern. 
And  first,  it  must  be  objected,  that  by  the  then  Chief  Justice 
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St.  Johns,  and  the  eourt  of  Comitiori  Pleas,  it  was  adjudged, 
that  the  term  should  ooxnmence  not  only  from  the  death  of  C, 
but  also  after  the'deaih  without  issue  of  all  those  issues,  which 
were  in  being  at  the  decease  of  C.    But  since  that  time,  it  hath 
been  twice  adjudged  iii  the  Court  of  King's  Bench  to  the'con- 
trary ;  1.  By  Rolles,  Nicholas,  and  Ask,  so  that  I  oppose  one  SeeGoodiar 
court  against  the  other ;  and  again,  since  the  King's  return,  by  v.  Clarke^ 
the  whole  court  of  King's  Bench,  between  Goodyeare  and  1  S^'  102; 
Gierke  upon  a  special  verdict,  1^  Car.  2.  Rol.  1043.  ^^^  ^'p* 

Aiid  this  very  case,  in  13  Car.  1.  in  Cane,  did  come  in  ques-  ??f*^''l** 
tion  between  Pilgrim  and  Brett  plaintiflfs,  and  Gold  defendants;  ClarkflLev. 
and  a  case  was  made  of  it,  and  it  was  referred  to  Jones,  Croke, 
and  Berkeley  for  their  opinions;  and  the  case  was  this: — A 
marriage  agreement  was  put  into  articles ;  and  in  this  it  was 
agreed  that,  if  the  woman  to  be  married  die  within  two  years 
then  following,  without  issue  of  her  body,  then  her  intended  .     [  615  ] 
husband  should  repay  500/.  to  the  father  of  the  wife ;  and  she 
died  within  the  two  years,  having  issue,  which  issue  afterwards 
died  within  the  two  years.    Yet  the  three  Judges  did  resolve 
that  the  500/.  should  not  be  repaid ;  and  that  the  words  should 
be  construed,  without  issue  living  at  the  time  of  his  death.  So, 
here  have  been  three  judgments  by  three  several  sorts  of 
Judges,  against  the  judgment  in  the  Common  Pleas;  and  then  Vide  I  Coh 
if  the  lease  for  years  is  become  void,  and  can  never  commence,  hctanea  Ju- 
then  the  extent  is  made  immediately  upon  an  infant,  and  there-  ridica^  214. 
fore  is  certainly  void. 


No.  V.  '  [  616  ] 

The  case  of  Phipps  v.  Kelynge,  referred  to  in  page  538 ;  from 
Mr.  Powell's  edition  of  Mr.  Fearue's  Executory  Devisee, 
page  84, 

Thb  Duchess  of  Buckinghamshire,  by  her  will,  gave  certain  Tide  2  Vee* 
leasehold  estates  to  her  son  in  trust,  from  time  to  time  dtiring  the  4*  -^*  ^'^^ 
term  of  years  therein,  to  lay  out  the  yearly  profits  in  the  pur-  »wtf  6. 
chase  of  lands  of  inheritance,  and  to  settle  the  same  to  the  lise  of  ^^^^^  <*« 

COM   of 

Phippe  9,  Kelynge  is  fiiUy  etaUdfram  the  Register's  book;  and  vide  ibid.  869,  n.  b. 

In  Lord  SotUkampton  v.  Marquis  of  Hertford,  2  Ves.  ^  B.  5A  to  65,  Sir  William 

.  Grants  M.  R,  observed  that,  "A€  had  examined  the  case  of  Phipps  v.  Kelynge,  and 

found  it  was  in  substance  as  stated  in  Feame's  Executory  Devises;  but  when  the 

drctunstances  were  attended  to,'*  {his  Honor  added,)  "  he  did  not  think,  it  would  be 

found  to  be  an  authority  for  the  proposition,  that,  a  Trust  for  accumulation  exceeding 

the  allowed  limits,  is  void  only  for  the  excessJ^ 

Indeed,  it  appears  to  be  now  settled,  that  a  Trust  for  accumulation  exceeding  the 
limits  allowed  for  executory  devises  in  general,  is  void  in  toto ;  but  that  a  trust  for 
accumulation,  merely  exceeding  the  restricted  limits  prescribed  for  that  purpose  by 
the  act  of  the  99  and  40  Geo.  8,  and  not  exceeding  the  limits  allowed  for  aeeumula' 
Hon  before  the  passing  of  the  same  Act,  may  be  apportioned,  so  that  part  of  the  trust 
may  be  sustained,  though  part  is  void,  as  contrary  to  the  statute.  Accord,  vide  fhe 
notes  rapm,  542,  and  tie  cases  there  cited. 
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Phippsy  during  his  life,  remainder  to  the  use  of  trustees  to  pre- 
serve contingent  remainders,  remainder  to  the  first  and  other  sons 
of  Phipps  successively  in  tail  male,  with  several  remainders  over. 
Phipps  had  a  son  who  attained  21  years  of  age ;  and  the  question 
was,  to  what  extent,  in  point  of  time,  the  accumulation,  and  in- 
vesting the  rents,  was  good  ? 

The  case  was  argued  before  Lord  Camden  on  Monday  the 
jeoth  of  July  1767.  -  His  Lordship  decreed,  that  the  trust  declared 
by  the  will  of  accumulating  the  rents  of  the  leasehold  estates,  to 
be  laid  out  in  the  purchase  of  lands  to  be  settled  as  therein  di- 
rected, ceased,  and  became  void  on  the  said  son's  attaining  21 
years  of  age,  the  law  not  permitting  a  leasehold  interest  to  be 
settled,  unalienably,  beyond  the  time  of  the  first  unborn  person 
entitled  thereto,  his  or  her  arriving  at  the  age  of  21  years. 


[  617  ]  No.  VL(a) 

CASE. 

Thomas  Hsnbaos,  Esq.  by  will,  dated  February  28, 1735,  de- 
vises his  real  estate, 

To  the  use  of  his  son  George  Fieachi  Heneage,  Esq.  for  life ; 
remainder 

To  trustees  to  preserve  contingent  remainders ;  remainder 

To  his  first  and  other  sons  in  tail  male ;  remainder 

To  testator's  son  Thomas  Heneage  for  life ;  remainder 

To  trustees  to  preserve  contingent  remainders ;  remainder. 

To  his  first  and  other  sons  in  tail  male; 

(Thomas  died  unmarried ;)  remainder 

To  the  third,  &c.  and  all  and  every  other  testator's  sons  in  tail 
male  respectively^  (testator  had  no  other  sons ;)  with  the  ultimate 
remainder  or  reversion  in  fee. 

To  testator's  own  right  heirs. 

And  in  the  ;5aid  will  is  contained  a  proviso  to  the  effect  and  in 
the  words  following : 

^  Provided  always,  and  my  will  expres3ly  is,  that  in  case  it 
shall  happen  that  my  said  son  George  Fieschi  Heneagey  or  any 
son  or  sons  cfhis^^io  whom  the  said  m&nors,  lands  and  heredita- 
ments hereinbefore  mentioned  are  limited  as  aforesaid,  shall  ever 
inherit  or  take  by  descent,  or  by  any  grant,  gift,  or  devise,  or 
otherwise  become  seised  in  possession  for  his  or  their  life  or  lives, 
or  for  any  greater  estate,  of  the  whole,  or  so  much  of  the  real 
estate  of  my  said  brother,  George  Heneage,  as  shall  exceed  the 
yearly  value  of  the  estate  by  this  my  will  limited  in  use  to  bim 
and  them,  by  100/.  by  the  year ;  that  then  and  from  such  time  as 
my  said  son  George  Fieschi  Heneage^  or  any  son  or  sons  ofhis^ 
shall  so  inherit  or  take  by  descent,  gift,  grant,  or  demise,  or  other- 
wise become  seised  and  in  possession  of  such  or  so  much  of  the 
— ■       ....  - 

(a)  Referred  to  in  page  265. 
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said  real  estate  of  my  said  brother  George  Heneage  as  aforesaid, 
for  the  term  of  his  or  their  life  or  lives,  or  for  any  greater  estate, 
all  and  every  the  use  and  uses^  limitations  and  estates  herein* 
before  created  and  declared  qf  and  concerning  the  said  manors^ 
lands,  tenements^  hereditaments^  adowsons  and  premises  here* 
inbefore  mentioned^  to  and  for  or  in  favour  of  my  said  son 
George  Fieschi  Henenge,  or  any  son  or  sons  of  his  so  coming 
into  possession  of  such  and  so  much  of  my  said  brother's  estate 
as  aforesaid  J  shall  cease  ^  deterrhine  and  be  utterly  void ;  and, 
in  such  casCf  my  wilt  and  tneaning  is,  that  the  next  in  remain'- 
derj  according  to  the  uses  of  this  my  will,  shall  succeed  to,  and 
have  and  enjoy  my  said  estate  hereby  devised,  as  if  my  said  son 
George  Fieschi  Heneage^  or  any  such  son  or  sons  of  his,  was  or 
were  respectively  dead^  any  thing  herein  to  the  contrary  there- 
qf  in  anywise  notwithstanding,'' 

Mr.  Fieschi  Heneage,  who  is  married,  and  has  several  sons, 
entered  into  and  received-  for  his  own  use  the  rents  and  profits  of 
his  late  father's  estate  tilt  he  come  into  possession  of  his  uncle's 
estate,  to  which  he  is  now  entitled  for  life,  without  impeachment 
of  waste,  with  remainder  to  his  first  and  other  sons  in  tail  male, 
under  and  by  virtue  of  the  limitation  contained  in  his  uncle's 
will. 

Since  Mr.  l^ieschi  Heneage  came  into  possession  of  his  uncle's 
estate,  he  has  received  the  rents  and  profits  of  bis  late  father's 
estate  for  the  use  of  his  eldest  son,  who  is  a  minor,  to  the  amount 
of  near  5,000/.,  upon  a  supposition  that  he  has  entitled  thereto, 
but  a  doubt  now  arises  whether  his  eldest  son  is  entitled  to 
receive  the  same  or  not.  Mr.  Thomas  Heneage  (the  second 
remainder-man  for  life)  died  unmarried,  and  btfore  his  brother, 
Mr.  Fieschi  Heneage,  came  into  possession  of  the  uncle's  estate. 

Q. — Under  the  several  circumstances  of  this  case,  do  you  ap- 
prehend, when  Mr.  Fieschi  Heneage  came  into  possession  of  his 
uncle's  estate,  that  his  eldest  son  immediately  became  seised  as 
tenant  in  tail  in  possession  of  the  testator  Mr.Thomas  Heneage's 
estate  ?  And  if  so,  must  he  forfeit  that  estate  to  his  brother  (the 
second  son  of  Mr.  Fieschi  Heneage)  as  the  next  in  remainder, 
when  he  comes  into  possession  of  Mr.  George  Heneage's  estate  ? 
Or,  by  the  before-mentioned  restrictive  clause,  is  both  Mr.  Fieschi  [  619  ] 
Heneage,  as  tenant  for  life,  and  all  his  sons  excluded,  and  who 
is  now  entitled  to  take  ?  Will  it  be  understood  that  upon  the 
death  of  Mr.  Thomas  Heneage,  (the  second  remainder-man  for 
life,)  his  brother,  the  said  Mr.  Fieschi  Heneage,  immediately 
became  seised  in  fee  in  possession  qfthe  reversion  of  his  father's 
estate,  as  his  heir  at  lawf  Or  will  the  said  restrictive  clause, 
which  affects  him  as  tenant  for  life,  extend  to  the  reversion,  and 
affect  him  also  as  tenant  in  fee?  And  in  what  latitude,  and 
under  what  restrictions,  are  the  words  of  the  proviso  to  be  taken? 
And  to  whom  (if  to  any  body)  is  Mr.  Fieschi  Heneage  account- 
able for  the  rents  and  profits  of  his  father's  estate  received  by  him 
since  he  came  into  possession  of  his  uncle's  estate. 
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Opinion. 

I  AM  of  opinion,  as  I  was  when  this  case  was  laid  before  me, 
that  upon  George  Fieschi  Heneage's  accepting  the  devise  under 
his  uncle's  will  of  an  estate  for  his  lifcy  exceeding  in  yearly 
value  the  lands  devised  to  him  by  his  father  by  more  than  100/., 
his  estate  for  life  in  his  father's  lands  determined,  by  virtue  of  the 
proviso  in  his  father's  will;  which  proviso,  I  conceive,  only 
defeats  the  estate  of  himself  or  sons  respectively  coming  inio  poa^ 
session  of  so  much  of  his  uncle's  estate  as  is  mentioned  in  the 
will,  and  could  not  affect  the  estate  of  any  one  of  his  sons  not  so 
coming  into  possession.  The  consequence,  I  apprehend,  would 
have  ^en,  if  there  had  been  no  estate  liinited  to  trustees  to  support 
contingent  remainders,  that.the  remainder  to  his  first  and  other 
sons,  not  being  vested  at  the  time  his  own  particular  estate  so 
determined,  must  have  failed,  unless  as  to  the  lands  limited  to  the 
testator's  widow  for  life  if  she  was  then  living,  because  a  contin- 
gent remainder,  if  it  cannot  become  vested  by  the  time  the  pre* 
ceding  particular. estates  determine,  can  never  take  effect  at  all; 
and  then  his  own  estate  for  life, and  the  contingent  remainders  to 
his  sons,  being  defeated,  the  reversion  in  fee,  which  descended  to 
him  from  his  father,  would  have  fallen  into  possession  in  him, 
and  be  would  thereby  have  become  seised  in  fee  simple ;  for  the 
reversion  limited  by  the  will  to  the  right  heirs  of  the  testator,  and 
which  accordingly  came  to  Mr.  George  Fieschi  Heneage  as  such 
[  620  ]  heir,  I  conceive,  was  not  affected  by  the  proviso  in  questioa, 
because,  as  I  observed  in  my  former  opinion,  the  only  estates 
expressly  made  void  by  the  proviso  are  all  and  every  the  use 
and  usesy  limitations  and  estates  thereinbtfore  created  and 
declared,  4^.  to  and  for  or  in  favour  of  the  testcttor^s  said  son 
George  JFHesehi  Heneage^  or  any  son  or  eons  of  his  so  coming 
into  possession.  Now,  the  limitation  to  the  testator's  right  heirs 
does  not  (as  I  said  in  my  former  opinion)  seem  to  fall  under  that 
description,  it  being  not  a  limitation  to  or  in  favour  of  the  said 
George  Fieschi  Heneage  or  his  sons,  but  a  limitation  to  the 
.testator's  right  heirs  in  general,  whoever  such  heirs  might  be, 
and  who  possibly  might  not  have  been  Oeorge  Fieschi  Heneage^ 
or  any  son  of  his,  seeing  he  might  have  died  in  his  father's  life- 
time without  leaving  any  son.  Besides,  this  limitation  (as  I  have 
before  observed)  is  totally  inoperative,  and  the  heir  takes  by 
descenif  and  not  by  such  limitation.  Again,  this  proviso  expressly 
declares,  that  upon  the  ceasing  of  the  said  estates  thereby  directed 
lo  oease,  the  next  in  remainder^  according  to  the  uses  of  the 
said  will,  should  succeed  and  enjoy  the  estates^  thereby  devised. 
Now,  there  was  not,  nor  could  not  be  any  remainder  subsequent  to 
the  said  reversion  in  fee,  nor  of  course  any  next  in  remainder  for 
to  suoceed  to  it.  But  though,  as  I  have  observed,  had  there  been 
no  estate  limited  to  trustees  to  support  contingent  remainders,  I 
should  have  thought  Mr.  Heneage  would  have  become  entitled 
in  fee,  yet,  as  there  was  a  limitation  to  trustees  during  his  life, 
that  estate,  I  conceive,  preserved  the  estates  to  Mr.  George 
Fieschi  Heneage's  first  and  other  sons  from  being  destroyed,  by 
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the  detennination  of  his  estate  for  life ;  for  the  trustees  were  next 
in  remainder,  and  the  proviso  did  not  reach  or  affect  their  estate ; 
it  consequently  still  subsisted  as  capable  of  supporting  the  con* 
tingent  estates,  as  it  was  before. 

But  then  the  question  arises,  to  whom  did  the  intermediate 
rents  and  profits,  from  the  accession  of  the  uncle's  estate  to  Mr. 
George  Fieschi  Heneage,  till  the  birth  of  his  first  son^  belong  ? 
The  trustees  themselves  clearly  acquired  no  right  to  it,  for  no  be* 
neficial  interest  at  all  was  intended  them.  Nor  do  I  see  how  any 
son  of  Mr.  Heneage  can  claim  these  rents,  for  the  estate  limited  [  621  J 
to  them,  I  conceive,  could  give  them  no  title  to  any  rents  accrued 
before  their  estates  commenced,  that  is,  before  their  birth.  I 
think  the  case  stands  upon  the  same  principle,  as  where  there  is 
an  executory  devise  of  a  real  estate  to  a  person  unborn,  and  no 
disposition  made  of  the  profits,  from  his  decease  to  the  birth  of 
the  intended  devisee ;  in  which  case,  it  has  been  several  times 
determined  that  the  rents  accruing,  until  some  person  becomes 
entitled  under  the  limitations  in  the  will,  must  go  to  the  heir  at 
law,  as  part  of  the  real  estate  undisposed  of;  though  a  residuary 
devise  of  all  the  rest  and  residue  of  the  real  estate  would  carry 
them  to  such  residuary  devisee.  Whether  there  is  such  a  residu- 
ary devise  in  the  present  case,  I  don't  know.  But,  if  there  were, 
I  think  that  residuary  devise  would  not  carry  the  said  interme- 
diate profits  in  this  case,  they  having  been  once  disposed  of  by 
the  testator's  will  in  the  estate  for  life  limited  to  his  son,  though 
that  disposition  afterwards  became  defeated.  So  that,  in  thb.  re- 
spect, I  consider  them  rather  in  the  nature  of  a  lapsed  .devise, 
than  of  an  interest  never  disposed  of  at  all.  Now,  in  the  case  of 
a  lapsed  devise  of  real  estate,  the  law  gives  the  land  to  the  heir 
at  law,  and  not  to  the  residuary  devisee.  There  may  be,  and  I 
think  are,  instances,  where,  in  the.case  of  an  estate  for  life  limit- 
ed to  an  heir  at  law,  with  remainders  over,  upon  his  abandoning 
that  estate  for  life,  by  claiming  an  interest  against  and  in  deroga- 
tion of  the  will,  in  part  of  the  lands  to  which  he  had  a  title  para^ 
mount  the  will,  the  rents  during,  his  life,  of  so  much  of  the  lands 
as  the  testator  had  a  right  to  devise,  have  been  directed  by  equity 
to  accumulate,  and  be  invested  in  ihe  purchase  of  other  lands  for 
the  benefit  of.  those  in-  remainder :  but  this  is  grounded  on  a  rule 
in  equity,  that  a  person  claiming  against  and  in  derogation  of  the 
will,  shall  be  entitled  to  no  benefit  under  it ;  and  likewise  pro- 
ceeds on  the  principle  of  making  the  qther  devisees  a  reoompensay 
as  far  as  possible,  for  the  loss  occasioned  them  by  the  claim  of 
the  person  so  opposing  the  will.  There  is  nothing  of  this  kind 
in  the  present  case :  Mr.  Heneage  does  not  claim,  or  set  up  any 
title  against  the  will ;  nor  do  I  see,  in  this  respect,  any  thing,  in 
the  case,  to  distinguish  it  from  the  case  of  a  lapsed  devise ;  and 
therefore,  considering  the  rents  from  the  determination  of  Mr.  [  622  ] 
Heneage's  estate,  until  the  birth  of  his  son,  as  part  of  the  testa- 
tor's real  estate,  not  disposed  of  by  him  in  the  event  which  has 
happened,  I  conceive  Mr.  Heneage  is  entitled  thereto,  as  heir  at 
law. 

We  may  view  the  case  in  another  light,  and  arrive  at  the  very 
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same  conclusion^  by  only  considering  Mr.  Greo.  Fiescbi  Heneage 
as  entitled  to  the  whole  estate,  subject  only  to  the  contingent 
estates  to  his  first  and  other  sons ;  which  he  certainly  would  have 
been  without  any  devise  at  all  to  him,  as  heir  at  law  to  the  testa- 
tor. Now  the  intermediate  rents  and  profits  are  part  of  that 
whole  estate,  and  yet  are  no  part  of  the  estates  limited  to  the 
first  and  other  sons.  The  consequence  is,  that,  if  he  is  entitled, 
except  only  so  much  as  was  devised  to  his  first  and  other  sons, 
he  must  be  entitled  to  them ;  they  are  not  given  to  Mr.  Heneage's 
sons  by  the  will ;  nor  does  he  claim  them  against  the  will,  so  as 
to  deprive  his  sons  of  any  thing  given  to  them  by  the  will,  for 
which  these  rents  might  be  decreed  them  as  a  recompense.  I 
therefore  cannot  see  how  they  can  be  entitled  to  them ;  if  not, 
they  must  of  necessity  belong  to  Mr.  Heneage  himself;  and  in 
whatever  light  I  view  the  case,  I  am  of  opinion  they  do  belong 
to  him. 

But,  from  the  birth  of  his  first  son,  I  conceive  his  title  to  the 
rents  and  profits  ceased,  and  that  such  son  became  entitled  to  the 
estate  upon  his  birth,  by  virtue  of  the  proviso,  as  next  in  remain- 
der, just  as  if  his  father  were  then  dead  ;  and  consequently,  from 
that  time,  I  conceive  that  he  is  accountable  to  such  first  son, — 
(and  should  he  die,  leaving  issue  male,  during  Mr.  Heneage's 
possession  of  the  same  estate,  then  from  his  death,  to  his  issue 
maleO — ^for  the  rents  and  profits  of  the  said  estate.  But,  if  that 
son  dies  without  issue  male  in  his  father's  lifetime,  and  during 
his  continuance  to  receive  the  rents  of  the .  said  estates,  and  he 
should  still  continue  to  receive  them,  I  conceive  he,  Mr.  Heneage, 
will,  from  the  death  of  his  said  first  son  without  issue  male,  be 
accountable  to  the  nextson,  or  his  issue  male,  as  entitled  to  the 
possession  from  the  death  of  his  first  son  without  issue,  and  so 
will, during  his  continuance  to  receive  the  rents  of  the  said  estate, 
[  683  ]  be  accountable  for  them,  to  such  of  his  sons  or  their  issue,  as 
shall  for  the  time  being  be  entitled  to  the  said  estate  in  possession 
under  the  said  will. 

But,  as  to  the  question,  whether  Mr.  Heneage's  eldest  son 
must  lose  his  grandfather's  estate,  upon  coming  into  possession 
of  his  uncle's,  that  is  a  point  of  further  consideration.  For,  al- 
though a  conditional  limitation  of  this  sort  may,  as  I  conceive, 
be  allowed  to  take  effect  within  the  period  of  a  life  in  being,  and 
81  years  after,  that  is,  within  the  Umits  to  which  the  law  confines 
executory  limitations,  and  future  or  springing  uses ;  yet,  I  take  it, 
the  effect  of  such  proviso  must  be  confined  to  those  limits,  and 
cannot  be  extended  to  be  of  force  during  the  life  of  a  person  un- 
born, unless  there  is  something  in  the  nature  of  the  case  that 
renders  the  effect  of  the  proviso  capable  of  being  barred  or  des- 
troyed within,  or  at  the  end  of  81  years  after  the  expiration  of 
the  first  life.  The  inconvenience  of  perpetuities,  is  the  reason 
for  confining  executory  limitations  and  future  uses  to  the  above- 
mentioned  limits.  Limitations  of  the  present  sort,  are  of  that 
kind,  and  equally  tend  to  create  perpetuities,  and  are  therefore 
equally  to  be  guarded  against  and  restrained  within  the  very 
same  limits.    But  the  effect  of  any  limitation  or  proviso  in  res- 
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pect  to  creating  ft  peirpet^iit jr,  ceasetbt  whenerer  nndb  li&iitatkMi 

or  ptorisQ  bi^cotoe^  subject  to  the  power  of  the  pet^on  on  whoso 

estate  it  13  to  operate ;  and  t!;te  mooq^nt  it  beeoolea  -  callable,  6( 

being  barred' or  destroyed  hy  him,  it  can' nOv  longer  be  said  to  iendt 

to  a  perpetuity,  any  more  than  an,  estate  tail^with  reinainders 

over  :do^ ;  which  estate^  and  the  remainders  qybi  are  capable  of 

being  barred  by  the  tenant  in  tail.  -  Now  it  is  established  beyond 

dispttte,^  tbia  dav,  that  all  eDAateratcoiidit}oiia(  IknitaHonb^UBd  . 

provisoes  annexcid  to  am- estaCe^are^^arfed  by  aoonmaon  rebfMrory 

of  a  tenant,  in  tail,  sniinred  hetosfi  tfe^o  coaditiMNior.eveti^  happen^ 

<m  which  4^e  proviso,  or  liDiiCMion  is4o  toice>idffi9ClL  "•  The  sons  o| 

Mr.' HooeagOy  in  this  case^  tako  estates  taUio  the  .lalids  to  which 

the  aboy#  proviso  is  ^[ii&exed  $  Uiereforo^a  leoovery.  auffered  b]f 

any  son  then  tenant  in  tl^l  in  pctoes^toabf  ihdsci  laMs^beliM^'^   . 

aCeemon  of  iiis  an6le's  eslafe  tabids  woiijd  bar  and  destroy  tHo 

^het  itf  that  proviso^ and  .prev^t  tlie  estate  frbm^oing^fromhkar.      [  M4  ^ 

to thonext in reqaaittfery  when  snob  a^csession  ai^Wards  hap* 

pens.    Bat  anjfsach  soql  might  sttfer  a  voc0very,  immodialety 

afteriiis'attaimntf  s'lyears-of  ag^i  and  oven  'th^  youngest  mi^ 

mqpposiog  Mr.Iieneage  to  .have  twaoiyrtnnst  attain  that  ago    . 

within  Uyeaia  after  me  docease  0f  his  mthoTi  whoso  Jifii  was  m/. 

being  at  tbo-  tiij^ when  tba. wHl.  took  ^^tyoconsequ^tly  th# 

offiBct  of  ^  this  proviso  coukL-not  at  fodttMt  ecmcittiio  so  in  &rco  te 

to  bo.incnaMo-t>f.j9eing  barri^y  beyond  the  peribd  of  a;lilb  ki 

beingf  and  21  yeaia-afiter  ^  because,  witbiii  that  period,  it  maM 

be  within  the  iKywor  cf.sonie'persQniin  pememiotkf  to  h$f  iho 

oonditionaL iinmationoveir.    A^d tho«i^  hn dionl^  not  tiso^tbisC 

power,  sttH  as  ho  possesses  k^tbe  liduialiqiny  whieb  is.  sntijeBt  te 

ityistiienoafoiihnoiBtDreasporpecuitjrtti^  . 

estato^lak  is,  when  the  tenant  in  taH  do^  no'  aet  toliiar  iit.-  9ct 

these  MisoQs  I  iMioe  to  the  opimon,  that  the  {kfovisa  in  qnestio^, 

willed  good  betwow  Mr.  Hon^igo's  stes^tiH  bfrmid  by  a  vo*  ^ 

oovory.;  that  ttio  £nt  soti  attaining  HI  .yo^xa  litf  ^^  and  ihofi  in 

posseatoon  of  bis.  gnrndfathof 's  ^stattf^r  o^mji  by  fitffering  a  loco^ . 

yrery  thereof^  bar  and  -destroy  |fao  pcoyiao  ontiro|y  1  biii  tf  he  do^ 

not,  thiM.  it  will,  upon  the  .aooession  io  him  t>T  hik  upcle^s  estates^ 

carry  Am  ^pdfanter^s  estates  to  th6  noxt  tnr  lomaindor ^  tlmt,  4i  '. 

conMi^nce,  if  Mn  6.  -F.  HoDoage's  eldest  soift  ahal)  booo^ie  eo^  . 

titled  ta.tho  possession  of  tusvuncto^s  estatesj^  beiore  the  attaining 

the  ago  of  a  l  y^ers»  ai|d  suffering  a.  recoveipy  of  ^bis  gmndfiuher'a        ' 

^Matesp  the:  latter  willf  upon  his  so  coming  into  pbiisosionof  tho  See  Doe  d. 

fcnmearftp  to  -the  next,  in  jrommndei ,'  by  viitne  -  tif  tho  proviani?  Heneage  v. 

^t  that,  if  ho  attains  hia  age  of  01  yeaia^  and  suisfri  a  reoovory  Htnewe^ 

of  his  gmndfather^s«statfis,.pioi4ott9  to  bis  coming  into  pdssos*,  4  T.  Jt  id. 

skm  of  hin  iiw^s,  tho  jprof  iso  wiU  tboacofbrtk  hav^  fko  opomtiosi 

at  an.'  .♦•'.'.-.'. 

'     ;  V  Chetrlea  FetffHA. 
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-       '  ,  No.  VIL 

On  the  Recovery  by  an  Equitabfe  Tenant  in  tail  after  his  pre- 
rious  alienation  of  the  Equitable  Freehold,  mentioned  at  tfve 
close  of  the  not«  beginning  at  page  58,  and  concluded  in  page 

61.  .  ^ 

.At  the  dose  of  the  note  beginning  at  page  ^,  and  ooncladed 
in  page  61,  notice  ia  taken W  a  p^int  which  coipes  f6r  considera- 
4ion  in  acase,  wkh  which  titles  are  frequently pefplexed,  and  a 
decision  upon  which  is  very  (|esifable.  ^  It  frequently  happens 
that  the  wbote  legaF  inheritiftnce  in  fee  siinple  is  vested  bx  trustees; 
that  the  equtt^bte  fee  is  limited  to  at  perspn  in  tail,  wfth  equitable 
remainders  over ;  that  The  eqnitaUe  tenant  In  tail  mietkes  an  eqat-* 
table  conveyance.,  to  a  person  aind-  bis  heira  by  way  of^mortgage, 
or  upon  such  trusts  as  leave  the  ultimate  beneficial  ownersdhtp  m 
bimseffy  and  then  suffers  a  recQTery,  without  the  concurr^ic^  of 
the  mortgagee  or  trustee  in  the  conveyance  to  the  tenant  to  the 
prsecipe,    H  is  admitted,  that,  wbere  the  estate  tail  and  remain- 

^  -  ddrs  over  are  equitable,  tbe  reooyery  of  (he  e^uitabte  tenatit  iii 
tail  has  the  same  effect  in  barring  the  entail  and  remainders  orer 
in  equity,  as  the  recovery  of  a  legal  tenant  in  tail  bas  in  baiting 
the  legal  estate  tail  ^m}  remainders  over  at  law;  it  is  tbeiefere 
contended,  that,  as  in  the  proposed  case,  the  grantor,  ajftet*  the 
atieiaation,  contimies  equttierble  tenant  in  tail  of  the  ^mty  of  re^ 
[  625  ]  demption  in  the  case  of  a  mortgage,  and  of  the  Ultitnate  bwefi- 
dal  ownership  where  sifeh  a  trust  as  Ims  -be6n:mentionia3  n 

,  '  created,:  hi9  recorery  has  all  tber  requisites  easeniial  fo  a  good 
equitable  recovery.  But  it  is  objected,  l8t^Tb8i2,^a8  in  cases 
where  ^  legahtenant  in  tail  aliens  in  fe^,  and  afteiwards  suifeni 

.  H  tecorery  without  the  concurrence,  of  the  alienee,  the  courts  of 
law  consider  tb^  recovery  to  be  void  in  law  for  want  of  li  legal 
tenant  to  the  prescipe .:  so  y^^ere  ah  equitable  tenant  ih  tqil  Aliens 
in  fee,' and^after wavds  staffers  a  ireebvery,  witbout  the  eoneor* 
rence  of  tbe  aliened,  courts  of  equity,  to  preserve  the  ainttogy 
which  is  always  wished  to  be  kept  up  between  leg^i  and  eqmta* 
ble- estates  and  assurances,  sbould  considier  the  reeov^ry  to  be 
Toid  in-equity,  (oi^  want  of  a  good  equitable  tenant  lo  theprsscipe; 
Sdly,  That  the  tenant  in  tail  has,  by  hls-aUenation,.  interposed  sin 
equitable  estate  of  freehold  between  the  legalfe^  of  the  mortgagee 
*  or  trustee,  and  bis  p  wn  equitable  flreehold,  and  therefore  removed 
b»  owni  equitable  freehold  to  a  degree  lower  ihan  that  of  the  per- 
sons in  renaainder.  Tb  tbe  first oCtheseobjectioos it  ie answered, 
that  the  analogy  between  the  effect  of  the  aliensLtion  of,a  legal 
tenant  m  tail^  and  the  alienation  of  an  equitable  tenant  in  tail>  can- 
not hold  in  the  proposed  case,  as,  after  the  alienation  of  tlbe  i^;al 
tenant  in  tail,  no  actual  legal  estate  remains  in  bim;  sothathe 
has  no  actual  legal  freehold  vested  in  him,  which  he  cair  convey 
to  tbe  tenant  to  tbe  praacipe ;  but  that,  after  sbch  alienation  as  has 
been  tnentioned,  of  the  equitable  tei^nt  Jn  tail,  an  sictiial  Cita- 
ble estate  of  freehold  remains  in  him,  wbich  he  can  cpnyey  to  the 
tenant  to  the  prsscipe^    To  the  second  of  these  obj^tions  it  is 
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^UBwereA,  Isf^  That  fbese  degrees  of  eqnitable  estates,  are  un- 
known to  coarts  of  eqnity;  and,  2d,  That  in  the  vieir  of  equity^ 
the  equitable  inherUance  is,  in  eases  like  the  present,  considered 
to  remaiti  in  the  tenant  in  taii,  his  former  alienations  being,  in 
the  Tiew  of  equity,  mere  charges  upon  his  estates* '  Upon  this 
point  great  opinions  have  didfered  and  still  continue  to  diffl^. 

In  Uie  case  of  Noiiaille  v.  Greenwood,  heard  in  Chancery  be- 
fore Lord  Eldon  on  the  S5th  November,  1892,  [Ttirher's  Reports, 
part  1,  page  26.1  a  doctrine  bearing  upon^the  point  to  whidi 
we  have  alluded  appears  to  liaye  engaged  his  Lordship's  atten*>  {  626*  ] 
tidn. .  From  ,the  terms  in  which  he  expressed  himself  npmi  this  - 
occaston,it  may  be  inferred  that,  in  his  Lordship's  opinion,  an 
equitable  recovery  #ould,  in  the  ease  proposed,  without  the  con- 
corrence  of  the  first  equitable  alienee,  be  good  in  equity,  and  bar 
the  equitable  ^tate  tail  and' the  equitable  remainders; 

The  attempts  which  are  now,  and  which  for  some  time  past 
have  beep>  made  to  amend  the  jurisprudence  of  ^this  country, 
reflectgreat  hbtiour  onthepersons^ngagedin  them.  Thereadi- 
neai  of  the  highest,  and  all  other  members  of  the  legal  profession 
to  co-operate,  in  tbi^  noble,  arduous  and  iaiutary  undertaking, 
deserves  the  thanks  of  their  fellow  subjects,  and  completely 
refutes  the  charge  very  inconsiderately  brought  against  tfaem^  of 
a  contrary  spirit..  .  .       • .  .     ,      ^ 

Sir  Robert  Peel's  Five  Acts  of  Parliament  (the  7  &  8  Geo.  IV. 
ch.  27,  28,  29,  30,  31,  and  Sir  Edward  BurtSnslia^  ISugden's 
Sit  Acts,  the  1st  William  IV.  ch.  36,  40, 46,  47,  60,  65,)  possess 
every  kind  of  legislative  merit.  All  persons  agree  that  by  these 
Acts  both  have  deserved  well,  of  their  country,  and  that  they 
will  continue  to  deserve  well  of  ber,  by  procuring  other  legis-    ^  " 

lative  Acts  equally  valuable.  ^  ^ 

We  are  ateo  indebted  to  Sir  Robert  Peel,  for  the  commissions 
on  the  Court  of  Chamer^y  on  the  Caurtrqf  Common  LaWj  and 
on  Beal  Prop^iy.    The  Report^  of  the  Chancery  and  Common  . 
Law  Commissioners  abound  with  useful  information,  and  suggejit 
most  beneficial  regulations.    Those  of  the  *  Refil  Property  Cohh.  " 
missioners^  are  entitled  to  the  same  praise.    To  these  the  atten^ 
tion  oi  the  Editor  has  been  particuhirly  directed.    After  seriously 
considering  them^  he  believes  they  do  not  contain  a  single  sim^-  . 
gestion  for  the  alteration  of  the  law,  which  would  not  tend  to  its 
amelioration. 

On  the  necessity,  expediency  and  practicability  of  a  General 
Begistration^  ^Xhe  subject  of  their  Second  Report,"  great  opin- 
ions are  known  to  differ.  With  due  deference  to  those  who 
oppose  it,  the  Editor  thinks  a  general  registration  necessary,  ez* 
pedient,  and  practicable.  Without  it,  the  security  of  titles  musT  :  '  [  627  } 
depend  on  their  protection  from  the  acquisition  of  outstanding 
estiates  and  interests.  Btit,  1st,  These  do  not  always  exist ;  Sdly* 
The  difficulty  of  ascertainifeig  the  pareels,  tracing  repreaentatioiMi, 
proving  the  extinctions- of  issuSf  survivorships,  and  other  circQtn<- 
stances  foriping  part  of  the  title,  fxeqoently  render  ihetti  ooavail* 
able,  and  involve  the  parties  in  endless  perplexi^  and  expense^ 
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ddy.  The  expanse  of  prooiritig  these  ooninBjrAnces^Dd  assign- 
meots  is  alwiijrs  greats  and  often  insupportable ;  4ih^  Queslioiis 
of  notice  frequently  arise  which  render  the  effect  of  tUem  doubt- 
fuly  and  involve  the.  parties  in  long  and  expensive  Ittigatioos;— ^ 
juadf  5ih,  The  late  cases  of  Doe  v.  Hilder,  2  Bame  vail  and  Alder- 
son,  '^82^  and  Doe  V.  Burdett,  ;2  Bamewall  and  Alderson/TlO, 
have  thr6>rn  the  whole  law  respecting  the  supposed  protectioa 
ilerived  from  outstandmg  estates  and  interests  into  the  greatest 
uncertainty. 

The  Editor,  in  his  Life  qftht  Chancellor  of  D^^Sgues^eaUy  p. 

60,  has  intimated  his  objection  to  attempts  to  improve  the  law  by 

.  what  is  now  termed  codification*    The  subject  >ed  him  to  ob* 

■'  ,  '        Betref  that  <'  if  it  were  desired  to  form  a  code  of  the,  law  qf  con* 

iing^ni  retnainders  and  executory*  deviteSf  it  could  not  perhaps 

be  done  better  than  by  a  statute  w4)ich^  would  p^pound,  JQ  the 

.-form  of  a  code,  all  the  principles  and  rules  of  law  laid  down  in  Mr/ 

Feame's  Elssay,  here  presented  to  the  Reader,  and  declare  that  it 

should  be  lawV  :   - 

The  Editor  then  a^  whether)  ^  to  acqiiire  a  knowledge  of  the 

.  code,  it  would  be  less  necessary  after  the  enactment  of  the  statute, 

to  etudy  tlie  essay  and  the  authorities  on  which  it  Is  founded,  and 

Co  advise  respecting  them  with  the  learned  and  experienced,  than 

.    it  was  before  the  statute  was  passed."    The  Editw  retains  his 

opinion  that  it  would  not. 


-    y~ 
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On  the  Protraction  of  the  Suspense  of  the  Absolut^  Vesting  of 
'    Property,  by  thj&  limitation  of  a  term  of  21  years,  without  re- 
ference to  Minority,  after  a  life  or  lives  ih  being. 

Whxthxr  such  a  term  for  years  thus  limited,  with^    See  §  70^- 
out  r^ferepce  to  minority,  be  a  lawful  protraction  of   ' 
ti^  absolute  vesting  of  property,  is  a  question  of  iniponanoe,  and 
i»t  yet  settled: 

TAe  point  was  first  formally  noticed  by  Lord  Al vanity,  io  the 
case  of  Tfiellus^n  and  Woodford,  4  Fra.  Vesey;  337.  It  was 
afterwcurds  elaborately  discussed  by  Sir  Edward  Buitenshaw 
Sugden,  in  a  note  inserted  by  him  in  his  valuable  edition  of  Baron 
Gilbert's  Treatise^  on  Uses  and  IVuste,  p.  MO,  3d  edition.  It  has 
since  been  a  subject  of  judicial  determination  in  thecases  of  Beard 
V.  We8teott,(5  TailiBt  392,}  and  Bengough  t;.  Edridg^,(l  Simons, 
.173.)  •-:  ...»  »  •  .•  -''^         i  •..  -  - 

*  In*  the  former  ease,  a  testator  \  gave  an  estate  to  his  grandson 
John  James  Beard  for  99  yelirs,  if  he  should  so  long  live,  and 
after  his  decease,  to  his  first  eoa  lawfully  to  bd  begotten,  for  a  like 
determinable  term  of  99  years^- f^ and  eo  on  in  tail  male  to. such 
first  son  lawfully  issuing  for  eyer,"  aiid>  ea  failure  of  issue  of  jraeh 
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first  son,  then  to  the  gr*iidfoti's  aeeond  and  other  soiis,  and  their  . 
iasne  male,  snccessirely,  in  like  manner;  and  in  case  there  shottid 
be  no  issue  male  of  the  grandson,  at  his  death,  or  ^in  case  there.-        '/ 
should  be  soch.  issue  male,  at  that  tune^  and  they  should  all  dk 
brfore  they  should  respectiyety  attain  31)  without  lawfnl  issue 
male/'  then  ta  Joseph  Beard^  for  a  iilte  determinable  term  of  d9 ' 
yearsy  and  wkh  vairioua  other .  limitations  pirer.    After  the  testae- 
tor's  death,  in  consequence. of  a  suit  having  been  instituted  in 
Chancery  by  the  grandson,  a  caise  Wai  sept  by  Sir  Witiiam  Orant  ; 
for  the  opittioti  of  the  CSourt  of  C.  P.  as  tb  the  interests  of  the  pari- 
ties under  the  will,  and  the  Judges  of  that  Court  certified  that  the     .^ 
grandson  and  his  fi^  son  took 'successive  estates  for  a  determina* 
ble  term  of  99  years,  and  that,  if  there  wete  no  issue  male  of  the       {  629^  ] 
body  of  the  grandson  living  at  bis  death,  or  there  being  such  issue   . 
male  at  that  time,  they  should  all  die  before  21,  without  issue; 
then  the  gift  to  Joseph  and  several  of  jthe 'other  limitation^  over 
were  valid;  but  that  all  the  other  devises  were  void.    The  Mas-  \^ 
ter  of  the  Rolls,  impi!essed  with  Lord  Alvanjey^s  didtum  m  Thel- 
lusson  V.  Woodford,  <<that  thd  period  of  21  years  had  never  been         ^ 
considered  as  a  term  that  might  at  alt  events  be  aldded  to  such  - 
executory  devise  or  trust,'^  doubted  whether  the  Court  had  not 
gone  tooftir  in  holding  the  limitations  over  good,  and  directed 
the  ease  to  be  returned  to  the 'Court  of  Common  Pleas^  when  that 
Court  again  certified  that  several  of  the  limitations  over  were 
good,  notwitfastanding,  die  cifeumstai^ice  that,  they  were  to  take 
-effect  at  th^  end  of  an  absolute  term  of  91  years  after  a  lift  in 
being,  without  reference  to  the  iDfiErncy  of  the  person  intended  to 
take.    In  182S,  the  same  case  was  sent  by  Lord  Eldon^  thmi  Lord 
Chancellor^  for  the  opinion  of  the  Court  of  K«  B.    The  Judges     . 
of  that  Court  certified,  that  ^all  the  limitations  subsequent  to  and       .     , 
expectant  upon  the  limitations  to  the  first  ^n  of  John  James ' 
Bratd,^'  were  void,  (a)    On  tb6  cansc  comin|p  on  ag^in  to  be . 
heard  before  the  Lord  Chancellor,  his  Lordship  declared  that  the 
inclination  of  his  opinion  was,  that  the  Court  of  King's  Bench 
was  right,  and  confirmed .  their  certifi€ate«(i) 

The  case  of  Bengough  v.  Edridge  aroise  in  consequence  of  a 
will,  wfadreby  a  testator  vested  all  the  estates  of  which  he  was 
tiien  seisd,  ancLalso  all  such  other  eetajtes  as  should  be  purchased  ^ 
with  their  produce  during  the  period  of  Zl  years  after  hts  de- 
cease, for  which  i\iii6  the  rents  of  the  entire  property  were  to  be 
-accumulated,  in  trustees,  in  fee  8imple,'and  directed  them  ^to  stand 
possessed  thereof  for  a  period  of.  120  yeara,  if  twenty •eighi  per- 
sons, or  any  of  them,  should  so.^ong  live,  and  also  for  a  further 
tAfoRUe  term  of  HO  years,  to  commence  on  the  determination  of 
tfie  120  years  term,  and,  during  such  terms,  to  pay  the  rents  to 
the  nephews  and  other  relations  of  the  testator  and  their  issue, 
successively;  for  a  term  of  99  years,  determinable  on  the  death  of  £  630  \' 
the  respective  taker  for  the  time  being.  On  the  determination  of 
the  two  terms  of  120  and  20  years,  the  testator  directed  the  fee 
of  the  estates  to  be  conveyed  to  such  person  as  would 


(a)  e  Bamw.  &  Aid.  801.  \h)\  Turn.  25. 
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hare  then  been  entitled  to  theniy  if  he'4iad  deyiaed  them  to  his 
nephews  and  other  lelations  in  strict  aettleiiient  in  the  usual  way. 
The  question  was^  whether  the  trusts  were  ndt  void  for  remote- 
ness. The  cause  was  very  fully  and  ably  argued  by  Mh  Pres-^ 
ton  and  Mr.  Wiibraham  in  support. of  the  limitation,  and  by  Sir 
Edward  Sogden  and  Mr«  Lynch  against  it,  iielbre  the  Vice  Chan- 
oellor,.  Sir  John  Leach:  his  Honour  decided  in  favour  of  the 
▼atidity  of  the  trusts.  The  decree  has  been  appealed  against  in 
the  House  of  Lords,  but  it  has  not  been  yet-heard  by  them. — ^We 
shall  liay  before  our  raiders  the  reasons  given  in  the  printed  cases, 
-  so  fiir  as  relates  to  the  point  now  under  conBideration.-»rOn.  be- 
half of  the  appelkint  it  is  urged— * 

That  the  whole  madiinery  of  the  will  is  a  fraud  on  the  rule  of 
law.  The  accumulation  is  laken  for  the  whole  term  of  31 
.  years,  allowed  by  the  Thellusson  Act,  and  without  reference 
to  any  minority^  <Mr  any  legitimate  object  of  Settlement,  and  it 
is  not  until  the  expiration  of  that  term  that  the  limitations  are 
made  to  commence.  Accumulaticm  and  executory'  limitations 
were  by  tl|e  law,  as  it  stood  before  the  Thellusson  Act.  co-«x- 

'  tensive  ;^  but  a  testator  could  not  first  aocumulate  for  fives  in 
being  and  21  years,  and  then  postpone  the  vesting  for  the  like 
fiurther  period.  This  is^  the  first  s/^;  Then  the  estates aro 
devised  to  trustees  for  ISO  years,  if  26  p^racHis,  or  any  or  either 
of  them,  shall  so  long  live.  The^  persons  a^e,  many  of  them^ 
unconnected,  with  the  trusts^  and  the  testator  was  ignorant  of 
their  names.  This  limitation,  however,  is  framed  in  order  to 
create  an  estate  determinable  with  existing  lives,  and  therefore 
,     .     '         has  no  tendency  to  a  perpetuity;  tmt  in  the  first  place  it  has 

never  been  decided  that  estates^  in  point  of  perpetuity,  can  be 

.   carved  out  of  auoh  an  estate  which  cannot  be  raised  nut  of  the 
[^  #31  J  inheritance,  «nd  there  are  powerful  reasons  against  such  a  do-. 

dsion;  and,  in  the  n^xt  place,  it  has  never  been  decided  that 
such  an  estate  can  be  carved  xmt  of  an  inheritance,  the.^hole 
interest  in  which  is  intended  to  be  dedicated'  to  the  same  uses 
for  the  direct  and  declared  purpose  of  creating  a  perpetuity ; 

'for  the  equitable  estates  carved  out  of  this  portion  of  the  inheri- 
tance do  not  unite  with  the  estates  created  in  the  reversion  of 
the  inheritance,  although,  ths  same  persons  are  to  take  in  every 
-:^  event.    This  is  the  seeondsiqi:  There  is  then  added -a  term 

in  gross  of  20  years  upon  Oie  same  trusts;  but  the  21  years 
allowed  by  the  rule  after  lives  in  being : were  admitted  for  the 

.  purposes  of  gestation  and  infancy,  and  were  never  allowed  as 
an  absolute  term.    Here  the  21  years  are  taken  as  an  indepen- 
dent term,  merely  because  that  term  falls  within  the  words  of 
the  rule,  altogether  disregarding  the  prineipks  ppon  which  it 
.  was  founded.     This  is  the  third  step.:  After  every  rule  has 

;   been  separately  resorted  to,  and  the  time  allowed  by  it  ex* 

:   hausted,  dien  comes  the  fawrth  and-  last  step^  a*  trust  for  the 

.  very  persons  who  would  be' entitled  to  tlm  freehold  and  inheri- 
tance, under  the  previous  trusts,  if  regular  trusts,  had  been 
declared  for  life  and  in  tail,  according  to  the.,  usual  form  of 
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settleitieiUs.    Wby  la  all  this  machinery  uaed?    The  answer  ia 
dbvions;  it  ia|9k.Taui  attempt  at  a  perpetuity.   .Look  at  the-      . 
whole  as  a  resutt  irom  the  combinatioA  of  the  seyera)  "parte,  and- 
it  will  be  found  ^at  the  entire  equitable  fe$  simple  is  dedi- 
cated to  the  partici|lar  uses  expressed  ia  the  will ;  but  thosei. 
uses  so  framed  as  io  ^stpope»  for  probably  a  vast  nuhiber  of 

.  years^  that  right  of  disposition  resulting  frojm  ownersbip»  which  '   "         - 
no  regular  limitations  knpwn  to  the  mw  can  effect    It  seems     ;  . 
a  sufficient  objection  to  the  wj^lt  in  question,  that  it  is  the  first 
attempt  of  the  kind^  and  that  the  consequences  ar^  obviously 
mischievous,. ^  When  iiord.  Nottingham  was  asked  wjiere  he    .  .'  ^ 
would  stop,  he  answered,  ^I  will  stop  every  where  when  any^ 
inconvenience  appears,  no^hei^  before.;  for  Whensoever  the,  s*  • 
bounds  o(  reason  or  convenience  are  es^eeded,  the.  Isiw  will^ 
quickly  be  known."     No Wy  therefore,  the  ,tiine  to  stop,  it  i4  r'^  ^ 

humbly  subjoniit^d,  has  arrived;  th^  bounds,  of  leasoa  ace  ex-*'     - 
60eiejiy  aiid  the  inconvenience  is  matiifest.   .    .  -       ^  -    \     ^  633  1 

On  the -other  side,  it  is  contended-^That^v^^  contingent  of    ^. 
future  interest  given  by  the  will  vi  so  limitM,  ^at  it  must  vest  ~ 
o£  fail  of  effect  Wiiliin  20  fbats  Irom  thd  death  of  the  survivor 
of  the  lives  in  being  at  the  date  of  the  wjll  y  and  that  the  ruto       - 
jof  law  against  per{>etutties  allows  of  a  suspense  of  the  time  of 
vesting,  for  a  life  or  lives  in  being,^nd^  forther  period  of  2% 
years^andin  sonse  cases' for  a  period, "ailid!  even  two  pericKls^of 

^'gestation.    That  as  the  rule  of  law.  Is^ne^thitisgressM,  but  its^ ' 
limits  are.  observed  by  tht»  testator,  and  he  has  in  all.  disposi-'^      ;        . 
tioiis  kept  i^ithin  the  limits  prescribed  by  the,  rule,  no  argu-   ' 
ment  of  fraud  on  4}ie  rule,  or  of  incQnven|eho%fidm  the  applica- 
tion of  the  rule,  is  entitled  to .  any  weight,  in  a  court  of  justice. 

.   TbBt  if,  is  the  province  of  the  legislature,  and  not  of  a  pourt  of 
justice,  to  reform  the  law  if  it  admite  of  an  inconv0niei£e. 


»    -. 


^  , 
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Notes  added  ia  the  ^f'st  Edition.        -^ 


NoTs  l—r(to  page  226). 

In  Doe  d.  Shelley  t;.  Edlin^  l4ord  Denman  observes:  ^  For  a 
great  number  of  years  past,  the  Courts  have  held,  that  trustees 
take  that  quantity  of  interest  which  the  purposes  of  the  trust  re*- 
quire;,  and  the  question  is  dot^  whether  me  maker  of  the  instru-. 
ment  has  used  words  of  limitation  or  expressions  adequate  te< 
convey  an  estate  of  inheritance,  bat  whether  the  exigencies  of  the 
trust  require  a  fee^,  or  can  be  satisfied  by  a  less  estate.^'  *  (4  Adol. 
&  £1.  58d:)  And  in  Doe  d.  Cadogan >.  Ewcert,  where  lands  were 
devised  ta  trustees  and  their  heirs,  in  tmst  to  apply  the  rents  to 
the  maintenance  o(J.  until  she'  shoidd  attain  25,  and  afterwards  in 
trust  for  J.  and  her  heirs  \  IiOrd  DemnaBrafter  quotiiig  what  bs  bad 
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Mtidinthe  precednif  caaeysaidj^  tbst  «the  hiCtr^t  the  tnislees 
took  before  J.  attiaii^;  her  age  ot^S  yeav^  %a^  only  en  eMite 
ftc  yeats  detdrnuiitiUe  oh,  her  atlatning  tbat  age  or  dying.befim.'^ 
(7  Adol.  t  El.  BW.)  . 

/   f^  NoTB  2«^(t0  page  240). 


V. 


It  i9  cnte  thai  a  liniHadoD  may  be  so  penn^,  a^  to  take  effect 
either  a$  a  eoiiditional  limitaHoh  or  aea  rfemaioder.   (See  §  675a) 
'  :  Bot  the  Tearped  Aqthor  appears  to  have  fallen  into  a  miscoiicep- 
.  tkm  in  regarding  theiimitatiofr  to  tte  fi^st  son  of  C  in  this  caae, 
as  a  conditional  limitation,  in  the  lipecifie  and  strict  sense  6f  the 
term,  as  it  is  used  in  opj^^ion  to' Aid  contradistinction  from  a 
retnaind^r.    (See  §  148/149.)    lle^ proviso. Aat  the  first  and 
jotber  eons  of  -  JB.  ebould  change  their  Qame,  waa  an  irregnlar  spe- 
cial or  collateral  limitatioo.  .  (See  §  ^.)    And  the  limitatioQ  to 
'  ihe  first  and  other  sons  of  C.  was  sitiq>Ly  a  r^iltiainder  expectant 
[  634  3     '  tipon  the  Bvpiratfon  of  4he  prepediog  interests  liiftdted  to  the  lint 
/  end  other  sons  of  ^^  whether  siidh  intM'esCd  stioald  ^^xpire  by 
.    ^fMsoQ  of  a  fkilQTe  <^  issue^  by  force  of  the  general  iimitation, 
^See  §  28))  or  \xk  oonsequenpe  of  the  neglect  to  tak^  ^the  testator's 
tnrmme,  by  fo^oeoif  the  special  or  coltetemliimitation^  i(Seej§d4.) 
.  Ibd  ihe  woids  <' provkied  that  tbey  sbeuld'take  the  testator's  snr- 

.  Mine/fbeen-oQutted^then^  the  subsequent  iiiemtatio^woid 
been  a  cpnditioiial  limitatfon,  and  not  merely  a  ^mainder :  be- 
cause, ft  w6ald  not' then  have  awaited  the'pi^riod  iftdien  the  pre- 
oeding  estates  ijf oold  regularly  expire)  aocprdifYgfo  the  terms  of 
'  \  their  original  liniitatiop,  hot  woidd  bave"  operated  ^;d^easalice 
of  suiich  pi^ceding  estates,  .before  thfoy  had  filled  4ip  the  mieasure 
.     aesigpoMid  4hem  by  the'tetms  of  their  cmatioo.     (jSee  f  «I49;  159, 

Note  3— (to  page  272).. 

-   /  V    ;   ,      '        *      ;  . '  -       ■  ^"  ^ 

\     The  preposilipn  ppntalned  in  this  pi^ragraph,  as  weH  «8  the 

: .    term  c0nditio0al  limitations  as  heie  njsed^  includes  what -are  de- 

.  '      ^     signat^  in  the  *^OriginaJ  Vi^w  of  Exe<$utory  Interests,?  speeial 

^     .or  collateral  l^pitations,  In  th6  original  sense  of  liixuts,  (See  f  24 — 

y ..  49)  and  also  that  kind  of  limitatibns  in  the  derivative  sense,  (See 

§  106i)  whi&h  are   sj^ecificaily  termed  conditional   limitations. 

($^e  §  148-^9.)  ^  And  among  theiUustiri^icfjtis  of  this  proposition, 

Ih^e  are  iSSM  of  lidiiatioas  of  springing  mtRestsv:(^e  §^t7 — 

S87%»  150,152,)  as  wiU  be  «eB  by  con^nldng  the  .relbrencea  in 
le  imiermaTgih.  ...*.,' 

XNoT^4 — (to pfi)ge 517).  '  \-  ,     >. 

^his  IS  oMy  th^  case  when,  the  subsequent  limitations  are  mere 
lOternative  iunitationa. '  Althdugh  tha  whole-  interest  under  a 
prior  limitattoo  may.  have  actually  vested)  yet  a  limitation  over 
.may  be  good,  if  it  la  made  by  wsy  of  cotaditiooai  limitation. 
See  the  rtSferenees  in  the  inner,  nouugin.  ^>    . 
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Abbtance, 

Not  of  the  freehold,  41.  n.  y. 

Not  where  there  is  a  feofTment  to  uses, 

863. 
Not  where  there  is  a  devise  for  life,  with 

remainder  in  contingeacy,  ib. 
Not  by  reason  of  a  devise  in  remainder 

in  fee  in  contingency,  354. 
A  possibility  remains  after  abeyance,  en- 
titling the  heir  of  the  devisor,  or  the 
grantor,  to  enter  for  a  forfeiture,  354-5. 
If  admitted,  should  be  to  preserve  a  re- 
mainder, and  not  to  destroy  it,  355. 
Whether  by  devise  to  trustees,  and  the 
heirs  of  the  survivor,  in  trust  to  sell, 
356. 
Vick  v«  Edwards. 
Not  sufficiently  considered  to  be  relied 
on  as  an  authority  against  the  de- 
scent of  the  inheritance  to  the  heir, 
in  such  a  case. 
The  opinion  of  Lord  Talbot  being  extra 
judicial,  and  opposed  by  a  series  of 
cases  to  the  contrary,  359. 
A  contingent  remainder  at  common  law. 
Different  opinions  whether  the  fee  is 
in  abeyance,  359.  n.  d. 
A  contingent  remainder  in  fee,  is  said  to 
be  in  abeyance,  or  in  nuhibua^  or  in 
grendo  legis,  360. 

But  how  can  it  pass  from  the  donor 
until  the  donee  exists  ? 
•  Alienation  resting  in  abeyance,  363. 
By  construing  a  limitation  into  an  exe- 
cutory devise,  378. 
See  more  concerning  Abeyance,  29,  ^0. 
85,  86,  87.  318.  353. 

ABSID6ME19T, 

Of  particular  estate,  17. 
Absolute  Fee,  13.  n.  A^. 
Absolute  IirrEREsr, 

Or  for  life  only  ?   See  Implieaiiony  51 8. 
Absubditt  (Apparent), 

Involved  in  the  application  of  a  rule  of 
law  to  a  particular  case,  wheftliar  less 
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AC 
Absurdity, 

than  the  absurdity  of  making  the  dis- 
cretion of  a  Judge  the  only  law  in  such 
a  case,  535.  n.  /. 
And  see  Discretion^  ib.  and  Executory 
devise^  535. 
Accruer, 

See  Surmvorshipi  552.  n.  g,  V. 
See  also  18. 
Accumulation, 

Directed  by  will,  during  the  lives  of  seve- 
ral persons,  and  the  lives  and  life  of 
the  survivors  and  survivor  of  them, 
434.  n.  I.  436.  n. 
See  National  debt^  434.  n.  L  437.  n. 
Directed  by  Mr.  Thullusson's  will. 
Objections  made  to  the  trusts,  &c.: — 

1.  That  the  will  was  morally  vi- 
cious, and  politically  mischiev- 
ous. 

2.  That  it  was  a  fraud,  in  being  an 
indirect  assumption  of  years,  un- 
der an  apparent  assumption  of 
lives,  434.  n.  L  438.  n. 

3.  That  most  of  the  lives  had  no 
immediate  connexion  with  the. 
person  benefited,  ib. 

4.  That  it  included  a  double  period 
for  gestation,  ib.  439.  n. 

5.  That  it  included  the  lives  of  per- 
sons who  might  be  in  the  womb 
at  the  testator's  decease ;  to  whom 
the  law  denies  existence  for  all 
purposes,  except  for  their  own 
benefit,  d^c.  434.  n.  L  440.  n. 

6.  That  it  was  not  confined  to  the 
lives  of  persons  born  in  the  testa- 
tor^s  life,  or  in  due  time  af^er,  ib. 

7.  That  it  exceeded  the  limits  pre- 
scribed by  law,  being  to  be  car- 
ried on  till  the  actual  completion 
of  the  purchases,  ib. 

8.  That  the  trusts  to  commence  at 
the  end  of  the  accumulation  were 
vague  and  uncertain,  ib.  441.  n. 
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The  general  purport  of  the  answers  to 
these  objections;  viz.  that  theaccu- 
mulation  directed,  not  only  did  not 
exceed,  but  fell  short  of  the  bound- 
ary then  allowed,  441.  n. 
The  case  of  Thellussm  v.  Woodford 
gave  rise  to  40  Geo.  3.  c.  98.  for  li- 
miting the  period  of  accumulation,434. 
n.  I.  442,  n. 
See  Use^  tpringing^  «^30.  ^. 
Of  the  profits,  or  produce  of  real,  or  per- 
sonal estate. 
Mr.  Preston's  obsenrations : — 
The  general  rule  for  executory 

devises,  637,  n.  x, 
Mr.  Thellusson's  will,  directed 
an  accumulation  so  enormous, 
that  it  was  considered  an  abuse 
of  the  rule  for  executory  de- 
vises, ib. 
The  act  of  40  Geo.  3.  c.  38,  for 
restraining  all  trusts  and  direc- 
tions, in  d^ds  or  wil  Is,  where- 
by the  profits  or  produceof  real 
or  personal  estate  shall  be  ac- 
cumulated, and  the  beneficial 
enjoyment  of  it  postponed  be- 
yond the  time  therein  limited, 

ib. 

Periods  (within  the  act)  dur- 
ing which  a  person,  B.y 
may  direct  an  accumula- 
tion, ib.  540.  n. 

1.  During  his,  ^.'s, 
own  life. 

2.  For  21  years  from 
his,jB.'s,  own  death. 

3.  Duringtheminority 
of  any  person  living 
at  his,  B.%  death, 
or  then  in  ventre  sa 
mere. 

4.  Duringtheminority 
of  any  person  who 
for  the  time  being 
would  be  entitled  to 
the  rents,  if  of  age, 
ib. 

Circumstances  un* 
der  which  main- 
tenance is  allow- 
ed, notwithstand- 
ing a  trust  for  ac- 
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AcCVMULATIOlf, 

cumulation,  540, 
in  mar. 
Other    excepticms, 
as  to  debts,  por- 
tions, and  timber, 
537.  n.  X,  541.  n. 
In  future,  care  should  be  taken  (o  keep 
within  the  periods  marked  by  the  sta- 
tute, 537.  n.  X,  542.  n. 
Where  several  periods  of  aooumulation 
are  fixed  on,  and  they  are  distinctly 
marked,  some  may  be  good  and  others 
void,  542.  n. 
Trust  (for  accumulation). 

Not  exceeding  the  limits  alkmed  be- 
fore the  statute,  may  bs  apportion- 
ed, ib.  and  in  mar. 
Exceeding  such  limits  is  void  im  Mo^ 
ib.  and  in  mar. 
See  ProJlUy  545-6.  dus. 
See  also  547. 
Aocavxs,  See  TVtctf ,  545.  n.  c. 
Act  of  PAsuAMxirr, 
See  Will,  120. 

Private  act,  See  Bitty  880.  a.  x. 
For  removing  a  doubt.  See  LegUkUwret 

ib. 
See  Condition,  426. 
Action, 
Right  of  action.  See  Remamder  conHn- 

geni,  286. 
Right  of  action  distingnished  from  a 

right  of  entry,  386,  n.  e. 
Possessory,  ib. 
The  gist,  ib. 
Of  trover,  410.  and  see  Heir  Ioosm,  415. 
At  law.  See  Heir  {oomt,  411. 
Right  of  action,  whether  devisable  or 
assignable,  371.  549.  in  mar. 

AdKINISTR  ATOBS, 

See  Heir  {oom#,  413.    FoZtmtocrs*  551. 
Remainders  coniingeHi9&62f  and  Ex- 
ectUory  devises  (as  being  transmissi- 
ble,) ib. 
Adhittancb, 

(To  copyhold)  of  particular  tenant  is 
admittance  of  those  is  remainder,  70. 

See  more  concerning  Admittance,  67* 
68.  69.  71. 

ADTAirCBlISlfT, 

Of  children.  See  Ptmett  552«  n.  g.  V. 
Adtovsok, 
Devised  to  the  first  son  of  7.  P.  that 
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AS 
Advowson, 

shoold  be  ia  lioly  coders,  &e.  i^ith  a 
devise  over  if  T.  P.  should  have  no 

such  SOD. 

Both  limitations  are  void  for  remote- 
ness, 508.  n.  k,  509.  u.  510.  n. 
See  Canons  of  the  churchy  ib.    Parti' 
tion,  527. 
Aoi, 

Of  21  years, 
Devise  to  one  until  another  attains 
twenty«one,  and  then  to  such  other 
and  his  heirs,  and  if  he  (the  latter) 
dies  before  twenty-one,  then  over 
to  another,  when  he  attains  twen- 
ty-one, 483. 
Devise  to  B,  in  fee,  until  C  attains 
twenty-one,  and  then  to  C^  in  fee, 
if  he  have  a  son  who  attains  twen- 
ty-one ;  but  if  C.  dies  without  a  son 
to  inherit,  then  to  B.  &c.  434,  n.  k. 
Double   allowance.  See  Executory 

dentseSf  484,  n.  I. 
See  Executory  demtey  477. 
Heirty  507. 
Enednty  510. 
Residucy  512. 
For  the  vesting  of  iuture  or  executory 
uses  or  trusts.  See  Drusts^  dz^c. 
514.  D.  I. 
Chattel  interest  till  age  of  twenty-one 

or  death,  587.  in  mar. 
Devise  to  A.  until  M,  attains  twenty- 
one,  and  then  to  M.  and  his  heirs, 
t^.  takes  only  a  chattel  interest, 
and  M.  a  vested  remainder  in 
fee,  547,  n.  d. 
Cases  in  which  M.  would  take  by 
executory  devise  on  attaining  twen- 
ty-one, ib. 
See  Legaei€9j  560. 
Heirey  561. 
Full  age  of  infant,  808. 
nrosi  ^^^^  )  (as  to  remoteness).  See 

Of  27  years  (as  to  remoteness),  See 

Ptrional  edaUy  508.  n.  h.  dec. 
Of  26  years.  See  Uee  apringittgy  580. 

AonnnfBjrr,  See  Abtiolbs,  112. 
To  woSsr  a  recovery.  See  Recoveryy 
256,  n./. 


AN 
Agrbbmbnt, 
See  Fuiute  (that  is,  afier-acquired)  pro* 

pertffy  550.  ^    ^ 

See  IrUereite  contingent  (as  being  as- 
signable in  equity  and  devisable,  550, 
dsc. 
See  Expectancy  of  an  heir^  dtc  551. 
and  Fine  leviedy  ib. 
Aid, 
Of  personal  estate.    See  JPse  detemdn- 
ablcy  450.  n.  1.    ExeeuUiry  devisey 
454.  n.  c. 
Alzbkation, 

Opposed  by  feudal  institutioos,  85. 
See  TaUy  174. 

Provisoes  against  alienation,  249.  n.  a* 
and  see    Tally   164.     Fine  ieviedy 
258-9. 
See  Condiiiony  256,  n.  id  man 

Eslatiiy  256-7. 
Restrained  until  the  age  of  thirty,  261. 
See  Baron  and  FtnUy  829.  n.  m. 
Tortious,  327. 
Resting  in  abeyance,  868. 
See  Executory  detdseiy  480. 
Perpettd^y  521. 
Settlementy  562.  n.  g. 
See  more  concerning  Alienation,  8  n.  c. 
1.  59.  n.  d.  or  62.  n.  86.  88.  n.  t. 
169.  249.  n.  a.  562.  n.  g.  car  564.  n. 
562.  n.  g.  III.  IV. 
Akbition  (laudable),  165, 
Akaloot, 
Kept  up  between  legal  and  e<|uitable 
estates  and  assurances,  59.  n.  cf.  or 
62.  n. 
See  Bide  in  8hMey*8  ease,  85. 
Of  construction  between  legal  estates 

and  trusu,  188-4. 
See  more  concerning  Analogy,  78, 
Akcbstob, 
See  Heirs,  196. 562.  n.  g.  568.  n. 
See  more  oonceming  Ancestor,  41 .  n.  y« 
Ani>, 
Made  disjunctive  by  Ofy  after  used,  19. 
In  a  will,  See  Or,  456. 
May  be  construed  as  if  or  had  been 
used,  and  nice  versAy  478.  and  ib.  n.  r. 
Construed  as  or,  506. 
Constmed  (in  a  similar  ease)  ia  its  na- 
tural  sense,  ib.  in  mar. 

AimfADVBBSZOK, 

By  Mr.  Douglas,  on  the  (Ustinction  be- 
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Anixadvibrsion, 

tween    conditional    limitations    and 
contingent  remainders,  15. 
ANNumr, 

Directed  to  cease,  if  aliened,  249.  n.  a. 
See  DUtresSy  537.  in  mar. 
Anomalt, 

In  the  law,  as  to  a  quan  entail,  82,  n.  p. 
Bagshaw  and  Spencer  is  an  anomalous 
case,  and  applicable  (if  at  all)  only 
to  its /oc  simile  in  specie  et  terminisy 
136. 
Akticjpation,  249.  n.  a. 
Antiquity, 

Remnants  of  ancient  strictness,  166. 

APPEAliy 

To  a  superior  court.  See  Titles^  172. 
See  more  concerning  Appeal,  100. 
Appointhbnt, 

Powers  of,  as  to  the  rule  in  Shelley^s 

case^  75. 
Power  of,  76.  and  ib.  n.  m. 
See  Articles,  105. 

Power  of  appointment  does  not  suspend 
the  vesting  of  limitations  in  default 
of  appointment,  though  a  contrary 
opinion  prevailed  in  some  instances, 
226.  But  see  532. 
Powers  of  appointment    distinguished 

from  contingent  remainders,  229. 
A  general  power  of  appointment,  until 
exercised,  no  more  amounts  to  a  limi- 
tation of  the  fee  than  it  does  of  an 
estate-tail,  for  life,  or  for  years,  280. 
Mr.  Fearne's  opinion,  that  there  is 
no  distinction  in  this  respect  be- 
tween a  general  power  of  ap- 
pointment cmd  a  power  confining 
the  appointment  to  the  fee,  alone, 
230-1-2. 
This  opinion  is  confirmed, — 1.  By 
Sir  William  Grant,  M.  R. ;  and, 
2.  By  the  Lord  Chancellor^  233. 
n.  e. 
How  the  power  of  appointment  in  the 
limitations  for  barring  dower  should 
be  framed,  347.  n.  *.  n.  f. 
See  Power,  352.  380.  n.  x. 

Leases  for  lives,  498. 499.  in  mar. 
Whether  a  power  of  appointment  after 
a  life-estate  suspends  the  vesting  of 
the  limitations  in  the  mean  time,  &c.; 
(10  Rep.  contra.)  or.  they  may  vest, 
subject  to  be  devested  by  an  appoint- 
ment, 532.  and  ib.  in  mar. 


A  R 
Appointment, 
Power  of  appointment  as  to  portions  and 

legacies,  552,  n.  g.  V. 
By  feme  covert.  See  TruM^  (of  personal 

estate),  560. 
See  more  concerning  appointment,  59. 
n.  d.  74.  251. 
Apportionkent, 

See  Accumulatiorit  537.  n.  x.  542.  o. 
&c. 
Abousndo,  cases  put,  30. 
Arks,  and  Name,  254.  n.  e. 
Art  (terms  of),  172. 
Articles^ 

Before  marriage  90. 
Marriage  articlefl. 
Enforced  by  bill  for  specific  perform- 
ance, 91. 
Said  to  be  stronger  against  the  rule  in 

Shelley^  s  case  than  a  will,  ib. 
See  Covenant^  92. 
Cannot  be  defeated  by  any  act  of  the 

father  or  the  trustees,  ib. 
Importing  an  estate-tail  in  the  hus- 
band, of  his  land,  are  to  be  exe- 
cuted in  strict  settlement,  ib. 
Importing  an  estate-tail  in  the  wife, 
of  her  land,  are  to  be  executed  in 
strict  settlement,  93. 
Importing  an  estate-tail  in  both  hus- 
band and  wife,  of  his  land,  are  to  be 
executed  in  strict  settlement,  93. 
See  Bond,  ib. . 

Importing  an  estate-tail  in  the  wife,  of 
land  moving  from  the  husband, 
need  not  be  executed  in  strict  set- 
tlement, 94. 
Whether  the  statute  1 1  H.  7.  c.  20. 
extends  to  gifts  by  the  husband's 
will,  ib.  in  mar. 
Power  for  baron  and  feme  to  bar  the 
issue  of  the  marriage  jointly,  is  not 
unreasonable,  94. 
Importing  an  estate-tail  in  the  wife, 
the  husband  surviving,  and  an  es- 
tate-tail in  the  husband,  the  wife 
surviving,  are  not  to  be  executed  in 
strict  settlement.  [Case  of  copyhold 
land  of  the  husband.]  95. 
Containing  two  sets  of  limitations, 
showing  a  distinction  between  a 
.    strict  settlement  on  the  issue  and 
an  entail  in  the  parent,  are  not  to 
be  be  executed  in  strict  settlement 
in  the  latter  respect,  96. 
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Articles, 

Marriage  articles — continued. 

With  a  settlement  f^fter  the  marriage, 
should  sometimes  be  distinguished 
from  articles  with  a  settlement  be^ 
fore  the  marriage,  98.  107. 

See  Settlement,  98. 

The  case  of  Burton  v.  Hustings  is 
done  away  with  by  subsequent 
cases,  99.  106. 

West  v.  Errisaey  is  to  be  distinguish- 
ed from  Powell  y.  Price,  100. 101- 
2-3. 

See  Evidence,  101. 
Heirs,  ib. 
Portions,  102. 

West  V.  Errissey,  and  PjowsU  v. 
Price^  are  not  dishing  authorities, 
103. 

How  far  modified  into  a  strict  settle- 
ment, 104. 

The  word  issue  comprehends  male 
and  female,  105. 

Power  of  appointment  in  the  husband 
does  not  prevent  articles  being  exe- 
cuted in  strict  settlement,  ib. 

Hart  V.  Middlehurst  differs  materi- 
ally from  Powell  v.  Price,  and 
rather  classes  with  West  v.  Erris" 
sey,  106. 

Construed  to  be  executed  in  strict  set- 
tlement, ib. 

See  Issue,  ib. 

Are  to  be  set  up  against  a  settlement 
made  after  marriage;  and  gene- 
rally not  against  a  settlement  made 
before  marriage,  107. 

This  general  rule  is  not  contra- 
dicted by  the  case  of  West  v. 
Errissey  J  &c.  107. 

General  doctrine  on  the  subject,  as  to 
the  settlement  to  be  made  in  pur- 
suance of  such  articles,  ib« 

The  terms  of  marriage  may  be  alter- 
ed before  marriage,  not  afterwards, 
108. 

Will  not  prevail  against  a  purchaser 
for  a  valuable  consideration,  and 
without  notice,  ib. 

Words  making  a  legal  estate-tail,  are 
not  construed  in  strict  settlement, 
without  articles,  109. 

Must  be  produced,  in  order  that  a  set- 
tlement may  be  rectified,  110. 


AU 
Abticles, 

Marriage  articles — continued. 
The  construction  depends  on  the  whole 

instrument,  ib. 
Distinguished  from  a  defective  settle- 
ment without  articles,  ib. 
General  principle  on  which  a  court  of 
equity  interposes  to  execute  mar- 
riage articles  by  a  strict  settlement, 
111.  112. 
Are  heads  of  agreement  to  provide  for 

the  issue,  &;c.  112. 
The  issue  claim  under  the  articles,  as 
purchasers  for  a  valuable  considera- 
tion, ib. 
Distinguished  from  wills,  as  to  the 

rule  in  Shelley*s  case,  ib. 
Are  stronger  than  a  will  against  the 

rule  in  Shelley^s  case,  113. 
See  Devise,  ib. 

The  issue  are  looked  upon  as  pur- 
chasers, 125. 
See  Rule  in  Shelley^ s  case,  185-6. 
Will,  457. 
Implication,  ib. 
Or  wills,  directing  a  conveyance,  are  to 
be  construed  according  to  the  intent, 
and  not  according  to  improper  or  in- 
formal expressions,  119. 
In  equity.  See  Leases  for  lives,  498-9. 
See  more  concerning  Articles,  and  Mar- 
riage Articles,  65.  90. 105. 187. 146. 
197.  338.  391. 
Aspect, 

Double,  See  Contingency,  267.     Fee, 
378. 

Contingency  with  a  double  aspect,  373. 
Assent, 
Of  executors.  See  Heir  looms,  410. 41 1 . 
To  a  legacy.  See  Interests  contingent 
(as  being  assignable  in  equity  and  de- 
visable), 650.  dec. 
Assignment, 

Of  contingent  interests.  See  Bankrupt, 
'  549.     Interests  contingent  (as  being 
assignable  in  equity  and  devisable), 
550.  &c. 
Attainder,  251.  282.  283. 
Attempt, 

To  suffer  a  recovery,  See  Recovery, 
256.  n./. 

ATTORNMENt,  256. 

Authorities,  17. 

AtTHORITY,  380.  n.  X. 
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AUTHOBS, 

Mr.  Douglas,  16. 

Mr.  VemoD,  25.  d.  h» 

Mr.  PrestoD,  on  the  rule  in  SkelUy^t 

eaaiy  28.  n.  I. 
Rolle,  80. 
Perkins,  81. 
Keble,  ib. 

^.  dec 
Award, 
Of  writ  of  seisin,  See  Recovery^  181. 


£. 


BAmLBUPT, 

Bankruptcy  of  husband,  249,  n.  a. 

See  Boron  and  femej  409. 

Assignment  of  contingent  interests  by 
the  commissioners  is  good,  649. 

See  more  conceruing  Bankrupt,  249, 
n*  a. 
Baux  Stock,  See  Exeeutorf  detiu^  484. 
Baboaik  and  Sale, 

An  indenture  with  words  of  bargain  and 
sale  only,  and  a  letter  of  attorney 
therein  to  make  livery,  may  be  a  feoff- 
ment, 274. 

See  DettrucHmt^  dec.  821-2.  n./. 

And  recovery,  form  one  conveyance, 
868. 

And  fine,  880.  n.  x* 

Enrolled,  See  Cofweyaneesj  410,  n.  a. 

Or  lease  for  a  year.  See  Conveyaneety  ib. 
Babon  and  Feme, 

Taking  estates  by  entireties,  80. 

moieties,  ib. 

Are  one  person  in  law,  40. 

Operation  of  a  grant  to  them,  ib. 

Their  heirs  may  mean  their  ekUdren^  ib. 

Trust  for  separate  use,  56* 

See  ArticUi,  94. 

Anticipation  of  her  separate  income,  202. 

See  Farftiturey  288. 

Bflfect  of  feofiinent  by  tenant  for  life, 
with  remainder  to  his  wife  for  life ; 
as  to  forfeiture,  289. 

Baron  and  Feme  in  her  right,  and  a 
stranger,  being  joint-tenants  for  life, 
the  stranger  surrenders  his  jnoiety  to 
the  banm  and  feme,  811. 

Taking  by  entireties  a  reversion  by  fine, 
her  life-estate  becomes  merged,  and 
a  contingent  remainder  d^royed, 
317-18. 


BO 
Babon  and  Fbmb, 
Alienation, 
By  women,  of  lands  movmg  from  their 
husbands,  is  prevented  by  11  H.  7, 
and  82  H.  8.  829.  n.  si. 
By  husbands  seised  in  right  of  their 
wives,  is  prevented  by  82  H.  8.  ib. 
The  wife's  fortune  may  be  settled  on 
her,  for  her  separate  use,  on  the  hus- 
band's failure,  409. 
See  Leiue$Jwr  Itves,  496. 
Fine  nor  ameeneruniy  497. 
Future  (that  is,  afler-acqoired)  jwo- 
pertffy  550. 
A  monied  fund,  in  which  the  wife  has 
a  future  life-interest,  cannot  be  ad- 
vauced  to  the  children  in  her  life- 
time, without  a. power  for  that  pur- 
pose in  the  settlement,  552.  n.  g.  V. 
See  Legacy^  559. 

Pariionsy  (as  being  transmissible), 
ib. 
Trust  (of  personal  estate)  for  the  sole 
and  separate  use  of  the  feme  alone, 
and  not  for  her  husband,  or  for  such 
person  as  she  should  appoint,  560. 
See  more  concerning  Baron  and  Feme, 
87-8.  55.  68. 65.  407. 
Bastabd,  not  tfi  esse,  249. 
Beneficial  intesest. 

See  Rfiie  in  SkeUefM  cam^  85. 
Bbcivests, 

Of  personal  estate.  See  Cyprei  dodrine^ 

208,  n. 
See  Execuiorp  demses^  dec.  421. 
Executory,  See  laying  withoui  tsftie, 

485. 
Residuary,  See  PrtjiU^  544. 
Liapsed,  or  otherwise  inefl^tual,  See 
/{fstdtie,  556.  in  mar. 
Bill, 
Prepared  for  removing  a  doubt  consi- 
dered as  unfbitoded,  respecting  the 
operation  of  a  fine,  was  not  albwed 
to  pass,  880.  n.  x. 
Filed  for  establishing  a  will,  and  direct- 
ing the  trusts  to  be  carried  into  exe- 
cution, 454.  n.  e.  455.  n. 
Of  review,  with  libertj  for  the  defend- 
ants to  plead  or  answer,  as  they  might 
be  advised,  465.  n. 
Bond, 

For  making  a  settlement,  is  equivalent 
to  articles,  and  importing  an  estate 
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CH 
Bond, 

tail  in  husband  and  wife  of  his  oopy* 
bold  iandy  is  to.  bo  performed  by  a 
strict  settlement,  98. 
BosouoH  E1VG1.UH9  245,  n.  g. 
Books, 
Settled  as  heir  looms,  See  Permnml  et* 
UUe,  521. 


C. 


Calculatioit,  20.  n«  t . 

CaMOHS  of  TBS  ohubch, 

No  person  can  be  a  deacon  before  twen- 
ty-three, nor  a  priest  before  twenty- 
fi>ur,  508,  n.  h.  600.  n.  510.  n. 

See  Adcwwn^  ib* 
Cafricb,  See  JHtertium^  dec  585.  n«  L 
Cass, 

Decided,  17. 

For  opinion  of  court,  66. 
Casus  omissus,  ^ 

No  direction  being  given  by  the  will, 
511. 

And  see  ImpUeoHonf  508-0. 
CEirruBr, 

See  AccumtdaHonf  484.  n.  L  488.  n. 
CEnrAiimr,  See  IntenHans^  450. 


Proviso  for  cesser  of  a  life  estate,  18.  n. 
A  proviso  for  cesser  may  make  it  pro- 
per that  there  should  be  a  limitation 
to  trustees  and  their  bein,  from  the 
cesser  and  during  the  suspense  of  the 
next  remainder ;  and  there  should  be 
some  disposition  of  the  rents  and  pro- 
fits, 221.  n.  c.  II.  222.  n. 
Of  preceding  estate,  252-8« 
See  Condition^  257-8. 
Tailj  526-7. 
EttaUBf  ib. 
RerU,  527-8. 
Of  an  estate  in  land  in  part,  and  vest- 
ing and  revesting.  See  Use  spHnging^ 
580-81. 
See  more  oonoeming  Cesser,  18.  n.  A*. 
18.  254. 
Csssar  Exbcutio,  See  Dow€rt  528. 
Cjutui  auB  Tbust, 
In  tail,  888. 

See  mon  oonoemuig  Ce$i¥i  fus  JVuH 
805.  n.  m.  and  TYuiis  genmlly. 
Cbamcbbt, 
Court  of,  156.    See  E^p. 


CH 
Chancbrt, 
The  opinion  of  a  court  may  become  ex- 
tra judicial  when  a  new  right  is  dis- 
cloaed  before  the  decree,  146. 
The  court  distinguishes  between  l^gal 
and  trust  estates,  as  to  the  rule  in 
Skelkp'M  cose,  154.     See   Wtute^ 
562. 
See  more  oonoeming  Chancery,  145. 
146. 
Chabox, 

In  equity,  50.  n.  d.  or  62.  n* 
Charobs,  See  Devue^  181. 
Chattbls, 
An  uncertain  interest  may  be  only  a 

chattel  interest,  127-8. 
Real 
Chattel  interest  or  fee  determinable  f 
Devise  to  trustees  and  their  heirs 
until  N,  attains  twenty-one ;  and 
when  N,  attains  twenty-cwe,  to  N. 
for  lift,  with  remainders  over,  226. 
n.  d. 
Term  of  years  tn  esse  devised  to  one 
for  part  of  the  unexpired  years, 
with  remainder  to  another,  4^*2.  in 
mar. 
limitations  ovex^  afler  a  devise  to  one 
for  life,  are  good,  ai  loto,  as  execu 
tory  devises,  404. 
See  ExectUary  devisee^  478.  n.  s.  476. 
n. 
Personal, 
Limitations  over,  after  a  deidae  to  one 
for  life,  are  good,  in  eqmty^  as  exe- 
cutory devises,  404. 
See  ExeetUoTf  devitee^  405,  406. 
ITetr  {<KHne,  418. 
Contingent  interests  devisable.  See  Per* 
Monal  estates  368. 
See  Heir  loomt,  408.  409. 
Frauds  400. 

Executory  demeee^  &c.  421. 
Personal  eetate^  463-4-5-6. 
Construction  of  dying  without  tssttf,  See 
Executory  devises^  All -2.    Lega- 
ciest  472. 
See  Dying  withoui  ieeucy  486-7. 

Rule  in  SheUey^e  eaee^  400. 
Executory  devises^  ix/c^  400.  n. 
a.  491.  n. 
Chattel  interest,  till  sge  of  twenty-one, 

or  death,  587.  in  mar. 
See  Age  of  twenty-onct  547.  n.  d. 
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CO 
Chattbls, 

'See  InUretU  eowUngetU  Tas 
being  assignable  in  equity 
anddevisable,)550.^cc.  Re- 
nuUnders  contingent^  552. 
&c.  and  Executorp  denises 
(as  being  transmissible),  ib. 
Childben, 

Children,  6^.  living  at  the  decease  of  the 

surviving  parent,  251.  n.  c. 
En  ventre  sa  merej 

See  Executory  deviseif  429.  n./l 
For  what  purposes  they  have  a  legal 
existence,  434.  n.  I,  440.  n. 
Unborn,  See  Perpetuity^  502. 
Not  in  eMe,  510. 

See  more  concerning  Children,  383. 
China,  See  Heir  loonuy  410. 
Civil  Law, 

See  LegacieMy  552.  n.  g.  Equity ^  ib.  11. 
Civil  List, 

See  AccumulaHon^  434,  n.  Z.  436.  n. 
Class, 
First,  of  contingent  remainders : 

The  nature  of  the  contingency,  19. 
Second,  of  contingent  remainders: 

The  nature  of  the  contingency,  6. 7. 8. 
Third,  of  contingent  remainders : ' 

Exception,  20.  and  ib.  n.  t. 
Fourth,  of  contingent  remainders: 

Exception,  28-9. 
See  Remainders  contingent  generally. 
Clause,  Shifting,  254.  n.  e. 
Collateral  Line, 

Where  the  succession  of  a  quasi  entail 
is  to  a  collateral  heir  or  relation  of  the 
last  or  only  previous  taker,  it  is  not 
strictly  a  descent,  81. 
Collusion,  See  Waste^  566. 

COHKSRCE, 

Opposed  by  feudal  institutions,  85. 

See  Executory  devises^  430. 

See  more  concerning  Commerce,  169. 

562.  n.  g.  IV.  564.  n. 
Common,  Tenancy  in,  311.     And  see  Te- 

nants  in  common  generally. 
Common  Law, 

Conveyance  cannot  make  the  grantor's 

heir  a  purchaser,  52. 
Conveyances,  63. 
See  Conveyances^  416.  n.  a.  Freehold^ 

537.  n.  x.  538.  n.     TruetSj  ib. 
See  more  concerning  Common  Law,  3. 

n.  c.  1.  15.  17.  88. 


CO 
Commons, 

And  rents  newly  created,  dififer  from 
lands,  because  the  latter  cannot  cease, 
vest,  and  revest;  and  if  they  could  it 
would  be  dangerous  to  the  pr€Bcipe  of 
a  stranger,  528. 
See  JR«ii^#,  627-8. 
Conclusion, 

To  sufier  a  recovery,  See  itecooey^,  256. 
n./. 
Condition, 

Broken,  3.  n.  c.  4. 

Precedent,  when  performed  by  the 
heir,  entitles  him  to  take  by  descent, 
32. 

Distinguished  from  the  time  of  vesting 
in  possession,  242. 

By  the  word  if,  246.  ib.  n.  h. 

Subsequent,  247. 

Defeating,  ike.  248. 

Repugnant  to  law,  &c,  ib. 

Contrariant,  &c.  ib. 

or  re-entry,  249.  n.  a. 

For  shifting  an  estate,  254,  n.  e. 

To  defeat  an  estate,  should  defeat  the 
whole  estate,  255. 

To  have  fee,  256. 

,  To  live  on  the  land,  is  good,  ib.  n.  in  mar. 

Not  to  alien,  except  to  particular  persons, 
seems  to  be  good,  ib.  n.  in  mar. 

Against  sufiering  a  recovery,  See  Rea>' 
veryy  256,  n./. 

For  cesser,  may  be  inconsistent,  &c.  and 
void,  257-8. 

See  Recovery y  258. 
Fine  letded,  ib^  259. 

Against  a  feoffinent  or  fine  at  common 
law,  266. 

Against  discontinuance,  ib. 

Not  to  alien  before  the  age  of  thirty, 
seems  to  be  good,  in  the  case  stated, 
261. 

Who  may  take  advantage  thereof.  See 
Maximy  ib. 

That  on  payment  of  20Z.  by  a  stranger, 
the  land  shall  remain  to  the  stranger, 
is  void,  as  a  condition,  262. 

By  the  words,  if,  6^,  then,  &c.  the  land 
shall  remain,  ^c.  may  not,  when  per- 
formed, avoid  the  particular  estate, 
but  only  vest  the  remainder  or  limita- 
tion over,  263. 

(Properly)  shortens  the  estate  before 
given,  264. 
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GO 
Condition, 

Cannot  be  taken  advantage  of  but  by  the 
lessor  and  his  heirs,  ib. 

To  enlarge  an  estate,  265. 

To  defeat  |t  preceding  estate^  and  give 
effect  to  a  subsequent  estate,  at  com- 
mon law,  distinguished  from  a  condi- 
ti<Hi  to  defeat  a  preceding  estate,  with- 
out relating  to  the  remainder  over, 
270. 

A  remainder  over,  at  common  law,  can- 
not be  defeated  by  a  condition  an- 
nexed to  the  particular  estate,  ib. 
271. 

Annexed  to  the  particular  estate,  See 
JZeeernon,  271. 

In  expression,  held  to  be  a  limitation  in 
efiect,  272. 

Annexed  to  a  preceding  estate,  with  a 
devise  over,  on  the  breach^  ^ec  ope- 
rates aff  an  executory  devise,  ib. 

Annexed  to  a  preceding  e^tOf  without 
an  express  devise  over,  on  the  breach, 
&c.^  is  not  always  construed  as  a  con- 
ditional limitation,  278-4. 

Exception  to  the  rule-  at  common  law, 
that  an  estate  limited  to  take  effect  on 
a  condition  which  is  to  ufSbci  the  par- 
ticular estate,  is  void ;  vis.  where  the 
particular  estate  is  be  to  enlarged  by 
the  condition,  279. 

To  enlarge  an  estate  at  common  law, 
ought  to  have  (bur  incidents,  ib. 

See  DtMcenij  ib. 

To  enlarge  an  estate,  may  lake  the  re- 
version out  of  the  king,  and  vest  it  in 
the  grantee^  without  petition,  or  mon- 
ffraiu  de  droits  or  other  circum- 
stances, 260, 
The  reason,  ib. 

Conditions  and  rents,  difl^r  from  uses  at 
cmnmon  law.  See  Privity,  200.  n.  A. 

To  enlarge  an  estate,  838. 

is  destroyed  by  an 
alteration  in  the  quality  of  the  estate 
to  be  enlarged,  389. 
The  reason  of  this  does  not  apply 
to  a  contingent  remainder,  ib. 
See  Ftafmeniy  849. 

Detiructiim   cf  eoniingeni  re- 

wutinder^  ib. 
Lessee  for  Ufe,  96(k 

Broken  and  reentry,  &c..  See  Foffei- 
turty  ib. 
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CO 
Condition, 

To  enlarge  ihe  estate  of  feoflee  for  years 
into  a  fee^  361. 

For  the  non-performance  of  a  condition 
only  the  donor  or  his  heirs  could  en- 
ter, 381.  n.  a.  382.  n. 

By  entry  for  breach,  the  first  estate  and 
-the  remainder  over  (if  any)  were 
equally  destroyed,  381.  n.  a.  383. 
n. 

Express  words  of  condition  (in  a  will) 
taken  to  be  a  limitation,  424. 

(Upon  aft  estate-tail)  to  take  a  testator^s 
surname  without  a  devise  over,  upon 
the  breach  of  the  conditioo  ;  held  not 
to  be  a  conditional  limitation,  blit 
either  a  condition  subsequent,  barred 
by  a  recovery,  or  a  mere  recommen- 
4lation  or  desire,  425. 

To  take  a  testator's  name,  requires  many 
acts  to  oblige  the  heirs  to  take  it, 
426. 

Subsequent,  upon  an  estate-tail,  is  nu- 
gatory, and  therefore  the  words  may 
only  operate  as  a  recommendation 
or  desire,  ib. 

In  appearance  only,  See  Refnainder 
cofUingentj  428. 

See  Recoverpj  ib: 

Apparent  words  of  condition  not  cm- 
rating  as  a  condition  precedent.  See 

'  Conditional  limitation^  608-9,  6cc. 
Executory  deviee^'  ib.  Remainder 
vested  or  eoniingeni^  ib. 

Or  proviso  to  determine  an  estate-tail 
as  to  a  particular  person  only,  is 
void,  626-7. 

See  Use  springing^  682. 

That  a  rent  shall  cease  during  a  mino- 
rity is  good,  See  Renty  527-8. 

See  Age  of  tweniy-oney  546,  n.  d. 

Supposed  to  be  performed  l^y  having 
issue.  Sec  Settlement,  562.  n.  g.  F.  2. 

See  more  concerning  Conditions,  3.  4. 
5.  15.  239.  252-3. 
Conditional  Deviss, 

To  take  cfiect  upon  a  contingent  event 
to  be  decided  at  or  before  the  testa- 
tor's decease,  458.  n.  d. 
Conditional  Fxxd, 

At  common  law,  introduced  as  estates 
upon  condition  ;  so  that  only  the  do- 
nor or  his  heirs  could  enter,  381.  n. 
a.  382.  n. 
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CONDITIONAI.  LUfllTATIONS, 

Distinguished  from  contingeDt  remaiB- 

ders  of  the  first  class,  9. 
Gieiieral  differeBce  between  them  and 
.   coDtingeot   remainders,   particularly 

those  of  the  first  sort,  10.  n.  &. 
Differ  from  contingent  remainders,  not 
only  in  the  framing  of  the  limitations, 
but  also  in  their  legal  construction, 
and  in  several  legal  consequences  of 
great  importance,  13.  n. 
Distinguished  from  ccmditions  and  from 

remainders,  15. 
After  a  life-estate,  treated  as  remain- 
*r  jders  by  Mr.  Douglass,  16« 
In  "wills,  are  reducible,  to  executory  de- 
vises or  contingent  remainders,  (Mr. 
Douglas,)  17. 
On  vested  estates-tail,  ar»  barrable  by 
the  recovery  of  tenant  in  tail,  ib. 
Other  eonditic^ai  limitations  can- 
not be  barred,  ib. 
Are  void  in  conveyances  at  common 

law,  18.      ' 
Are  good  in  wills,  as  executory  devises,ib. 
Remainders,  18,  19. 
•Not  remainders,  ib. 
In  wills, 

Contingent  remainders,  19. 
Executory  devises,  ib. 
See  Remainders  vested^  237-8. 
LimUatione  every  288. 
.  Over,  on  second  marriage^  239. 
See  Remaindersj  240. 
LimiUiHonSf  249. 
.   Over«  on  alienation  before  the  age  of 
thirty,  261. 
Reasons  assigned  against  the  validity 
of  conditional  limitations  at  common 
law,  265. 
Distinguished  from  remainders,  Se&JU' 

maindergy  267*8. 
See  CofMftfton,  272-3-4. 

Rule  in  Shdley*9  4?a«e,  276. 

U$e3  conditionaly  278. 

Fttiure  utatesy  &c.   381.  n.  a. 

988.  n.     '       . 
Useey  381.  n.  a.  3. 
Compared  with  remainders  and  titles  of 
entry  for  a  conditioB-  broken,  are  of 
a  mixed  nature,  381.  n.  o.  3. 
Are  either  secondary,  future,  springing, 
or  shifting  uses,  or  executory  cfe- 
vises,  ib. 


CO 

CoNDmONAL  LnCITATIONS, 

May  arise  by  an  execution  of  iT  power,  ib* 
Generally,  See  Extcuiorp  devueSy  ib. 
Do  they  disturb  the  whole  fee  before 
limited,  or  do  the  uses  -before  given 
open,  to  let  in  the  conditional  use? 
389.. 
See    Ueei  ^pfingingy  390. 

Executory  devisey  423-4. 
In  appearance,  only,  See  Remainder 
caniingeniy  428. 
.  See  Ueeey  440-41-42-43. 
By  way  of  use  or  trust,  limited  to  take 
effect  at  a  period  which  exceeds,  or 
appears  to  exceed,  the  boundary  of 
such  executory  limitations,  may  be 
good,  if  created  in  es^tes  or  interests, 
the  extent  or  duration  of  which  estates 
or  interests  does  not    exceed  that 
boundary,  500.  n.  e. 

But  it  is  necessary  to  incorporate 
the  continuance  of  the  lives  cw 
years  into  the  ulterior  limita- 
tion,.ib. 
The  clause,  requisite  to  be  under- 
stood or  expressed    for  intro- 
ducing such  ulterior  linutation* 
ib. 
Whether  the  supposed  words  must 
not    be    implied  .in  the    usual 
clause,  ib. 
Whether-  the  reascHi  of  this  con- 
struction   applies    to  leasehold 
property,  subject    to  a  tenant 
right  of  renewal,  500.  n.  e. 
See  Perpetuity y  502. 
To  take  effect  on  failure  of  ^  preceding 
limitati<Hi  (afler  it  shall  have  vested) 
in  a    certain  way  expressed, .  may 
take  efiect,  in  some  way  or  other, 
though    such    preceding    limitation 
fails  by  never  vesting,  and  notwith- 
standing the  deed  or  will  is  silent  on 
the  subject,  608-9:^1 0.  542-3. 
Whether  it  is  the  same  where  the  pre- 
ceding limitation  is  void  for  remote- 
ness, ib. 
See  Remoteneeey  622.  n.  m. 
Feoffment  to  the  use  of  A.  and  his  heirs, 
every  Monday,  and  of  B*  and  his 
heirs  every  Tuesday,  ^sc  527, 
These  limitations  are  voitf,  ib. 
Afler  an  estate  tail.  See  I7se«,  562.,  n. 
g.  II. 
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CO 
Conditional  Likitationb, 

See  more  ooocerning  Conditional  Limit- 
ations, 3.  n.  c.  1. 10.  n.  k,  or  13.  n. 
14.247. 
CoNjacnrBB,  173. 

CONSIDBSATION, 

(FeoiTroent  without)  and  with  notice, 
324. 

(Alienation  without)  or  with  notice,  be- 
fore the  statute  of  uses,  325. 

Valuable  or,  (or  money,  550 ;  and  see 
PoBsihiiity,  560. 

In  the  second  degree;  for  instance,  a 
provision  or  advancement  for  a 
younger  Child,  550. 

See  hUeresU  contingent  (m  being  as- 
signable in  equity  ana   devisable), 
550.  &c. 
CoNBTiTirnoN,  and  Tbmtbk,  dec. 

See  DisereHony  d^.  535.  n.  t. 

CoWBTBUCnONf 

Of  wills,  5.  n.  d.  or  7.  a.  129-30-31-32. 
146.  239.  337. 

contingency  expressed,  397. 

implied,  ib. 
difierently  from  the  letter,  508. 
n.  k,  509.  n. 
See  also,  as  to  the  construction  of 
wills,  Wilh,  115.  IdO.  170-1- 
2.    212.    344.     870-71.    387. 
RuU  in  Skelky'i  da$e,  171-2-3. 
Hein,   375.  467-8.     Implica- 
Iton,  377.  420.     Or,  456.   /n- 
testaey,  552.  n.  g,  I.  5thly. 
See  Rule  in  Skelley^g  case,  85.  172. 

ParentkeHs,  129. 
By  a  court  of  equity,  131. 
Of  informal  words  in  a  will)  135. 
Discretionary,  See  Titlti,  172. 
Of  the  word  Jkeir,  in  a  popular  sense, 

209.  n.  a. 
Of  devises,  in  event  of  second  marriage, 

262. 
Of  deeds,  263. 
See  Remainder  contingenij  389. 
Reverricn,  449. 
Remainder  vested,  608-9. 
ImplicaHan,  ib. 
Int^nHan  oftetMLtor,  272. 
See  iirimm,267. 

C<mditwn,  272-3-4. 
Devise,  537-8. 

Ressainder  CUemporarjf,  378. 
lAmitaJtums,  ib. 


CO 
Construction, 
Of  a  deed  of  settleihent,  See  Marriage, 

391-2. 
Executory  devise  or  a  remainder  ?  See 

Remainder^  395. 
Of  the  word  term,  in  wills,'  422. 

in  deeds,  423. 
0(  dying  mtkout  issue,  applied  to  per- 
sonal estate,  See  Executory  devises, 
471-2.  Legacies,  Ay2^ 

Ofj^J^   ^  473.  and  ib.  n.  r. 

Of  leaving  no  lawful  keir,  478.  n.  f. 
Of  leaving  no  iseue  bekind  kim.  See 

Executory  devise,  473.  n.  s,  474. 

h. 
Ofifke  kas  no  suck  keirs,  See  Ea^eeU" 

tory  detise,  ib.  475.  n. 
Of  leaving  no  keirs  of  tke  body.  See 

ExecuttStr^  devise,  ib.  47.6.  n. 
or  dying  untkout  issue.  See  Executory 

devise,  476. 
.  Of  dying    under    age,  and    tvitkout 

leaving'  any  lawful  issue,  See  Exe- 

eutory  devise,  477. 
Of  the  words,  dying  witkout  keirs  or 

iasue^  as  to  personal  estate.  See  Ex- 

ecutory  devise,  478. 
Words  in  a  subsequent  limitation  of  a 

will  should  be  construed  as  in  a  pre- 
ceding limitation  applied  to  the  ^me 

subject,  481. 
Dying  without    issue,  ex  vi  termini. 

See    Executory  devise  of  personal 

estate,  482. 
Of  dying  witkout  issue,  See  Executory 

devise  of  cows,  korses  &c.  ib. 
Of  the  words,  Dying  witkout  issue, 

and  dyifig  witkout  leaving  issue,  as 

to  personal  estate,  See  Distinction, 

483. 
(Grammatical),  See  Dying  witkout  t«- 

sue,  484.  n.  z. 
Of  the  words,  immediately  from  and 

after  the  decease,  &c.  491-2.  494. 
Of  the  words,  leaving  no  keirs  of  tke 

body,  applied  to  personal  estate^  494. 
See  Jnd,  506. 
Dying,  ib. 
Or,  ib. 
Of  the  expressions,  when,  &c.  tken, 

&c.  until,  d^.  and  tken,  4ic,  if,  Ace. 

tken,  &c.  547-8. 
And  see  ^ge  of  twenty-one,  547,  n.  d. 
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CO 

Of  the  words  tf,  Ufhen,  provided^  dec. 

See  Legacitt,  552.  n.  g. 
See  more  concerning  Coakniction,  13. 

n.  22.  23,  64.  184.  167. 188. 
CoNTiNOBNiotBSy  Concurrent,  378. 

CoifTIlfOBKCT, 

Whether  extending  to  all  the  subsequent 

remainders,  21. 
Or  abeyance,  29. 
With  a  double  aspect,  267.  873. 
See  Kemainders  contingent,  553,  &c. 

Executory  devues  (as  being  trans* 
missible),  ib. 
See  more  concerning  Contingency,  5. 

Must  necessarily  be  future, 
Some  are  remainders,  .     .     .  ^  386. 
Some  only  executory 
See  Personal  estate^  368. 
CoHTiNOEi«T  Limitations, 
Remainders, 
Not  remainders,  18. 
CoRTiirosNT  Rexaikobbs^ 
Defined,  3. 
Four  sorts,  5. 
1st,  On  a  contingent  determination 

of  the  particular  estate; 
2d.  On  an  independent  contingency; 
8d.  On  a  condition  certain  in  event ; 
4th.  To  a  person  not  ascertained,  or 
not  in  being',  ib. 
.  Of  the  1st  class : 
Examples,  ib; 

Expectant  on  an  estate  for  years ; 

for  life ; 
tail,  5.  n.  d. 
Distinguished  from  the  3d  class,  as 
to  the  nature  of  the  contingency, 
ib. 
Distinguished  from  conditional  limi- 
tations, 9. 
Of  the  2d  class: 

Examples,  6.  7.  6.  9. 
Distinguished  from  the  1st  class,  8. 
n.  e. 
Of  the  3d  class : 
Distinguished  from  the  Ist  and  2d 

classes,  8.  n.jT. 
As  to  the  time  of  vesting,  8.  n./. 
Exception,  20.  ib.  n.  t. 

Cases,  eighty  years,  21.  22. 
.  sixty  years,  22. 


C  0 
Contingent  Rbxaindbbs, 

Of  the  dd  chus — continued. 

Cases,  ninety-nine  years,  22. 
seventy  years,  25.  a.  k. 
three  thousuid  years,  25. 

Ofthe  4th  class: 
Examples,  9. 

Exception,  26-9.    See  Ruk  in  Shd- 
.  /ey*«  ease^  generally. 

Other  sorts  might  be  enuinerated,  9,  n.^. 

H6w  far  all  contingent  lemaindeiB.are 
reducible  under  one  head,  as  to  the 
event  on  which  their  vesting  depends, 
ib. 

Instance  of  a  remainder  depending  for 
its  vesting  on  the  happening  of  every 
kind  of  event  constituting  the  four 
sorts  of  remainders,  ib. 

Void  contingent  remainder  for  want  of 
a  freehold  to  support  it,  8. 

Distinguished  from  conditional  limita- 
tions, 10.  n.  h, 

from  a  mere  contingent 
'  right,  ib. 

The  difference  between  them  and  con- 
ditional limitations,  consists,  not  only 
in  the  different  framing  of  Uie  limita- 
tions, but  also  in  thdr  legal  construc- 
tion, and  in  several  legal  consequences 
of  great  importance,  13.  n. 

Destroyed  by  the  fine  or  feoffment  of  ten- 
ant for  life,  after  a  demise  for  ninety- 
nine  years,  in  trust  for  himself,  18. 

Whether  the  contingency  extends  to  ail 
the  subsequent  remainders,  81. 

In  copyhold,  65. 

Or  (by  the  rule  in  Shelley^B  case)  not? 
74. 

See  more  concerning  Contingent  Re- 
mainders, 4.  10.  n.  JL  or  13.  n.  83. 
84.  249.  n.  a.  And  see  Remainders 
contit^em^  generally. 

CONTINOBNT  RiGHT, 

Distinguished  from  a  contingent  re- 
mainder, 10.  11.  A. 

CONTB ABIBTT,  252. 
CONTBOVBBST, 

A  doctrine  (as  to  powers)  which  has 
long  since  transcended  the  limits  of 
controversy,  74. 

CoNVBNIBNCB, 

See  Rule  in  Shettey^s  case^  173. 

CONVBTANOBS, 

At  common  law,  63. 
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CoifVBTANCBS, 

Directed  by  articles  or  wilb.  See  Jlrii- 

du,  119. 
Tortious,  355. 
One  conveyance  by  deed  and  fine,  380. 

n.  X. 
At  oommoo  law,  so  far  as,  &c» : 

Feofiment,  \ 

Fine,        .  >  416.  n.  a. 

Recovery,  y 
By  the  statute  of  uses : 

Bai^ain  and  sale,  *  {  'k 

Covenant  to  stand  seised,  \  ^  ' 
Of  a  mixed  operation : 

Lease  and  release,  ^ 

FeofiSnent,     •    •    I  -u 

Pine,    ....    r^- 

Recovery,      .    .  J 

See  more  coooeming  Conveyances,  66. 
Coparcbhart,  154. 
CopAscBHBss,  See  PartUum^  5^. 
Co7T,  or  grant  ixom  the  lord»  67. 

CoPTHOLD, 

See  Rtde  in  SheUey^M  ease^  60. 

Sorrender  to  the  use  of  a  will,  63. 

Surrenders  are  construed  as  convey- 
ances at  common  law,  69. 

Descendible  to  youngest  son,  64. 

Covenant  to  surrender,  whether  execu- 
tory, 65. 

Efl^  of  a  surrender  by  a  copyholder 
to  the  use  of  his  heirs  general^  66. 
Distinction  taken  by  Coke,  between 

freehold  and  copyhold  land,ib. 
Conclusion,  that  the  dtstinctioa  is 
now  exploded,  67. 

As  to  the  reversion,  68.  60.  71.  n.  A. 

As  to  admittance,  70. 

Devised,  ib. 

See  TaU,  95. 

Surrender  which  would  have  barred  an 
entail  in  copyhold  if  well  settled,  bars 
the  right  to  the  entail  where  the  copy- 
hold is  not  so  settled,  111. 

The  statute  11  H.  7.  a  20.  does  not  ex- 
tend to  copyhold,  114.  n.  x. 

Copyhold  or  customary  land,  245.  n.  g. 

See  Uies  shifting^  dec.  276-7. 

Whether  there  niffht  be  a  geiMfal  occu- 
pant of  copyhokl,  Bl  1. 

Whether  springing  or  shiAing  uses  are 
good  in  surrenders  of  copyhold  es- 
tates, 315.  n./. 


C  O 

CoPTHOLn, 

Mr.  Sanders'  late  publication  is  in 

favour  of  their  validity,  315,  n./. 

Is  not  within  the  statute  de  donUf  hot 

may  be  entailed  by  custom,  819. 
The  ordinary  fee  is  in  the  lord ;  a  sub- 
ordinate fee  onfy  is  in  the  copyholder, 
ib. 
Remainder  contingent: 
Not  destroyed  by  tenant  fbr  life's 

acquiring  the  reversion,  820. 
Destroyed  by  enfranchisement,  ib. 
Remainder  contingent  expectant  on  a 
life  estate : 

Is  destroyed  by  the  death  of  the 
tenant  for  life  before  the  contin- 
gency happens,  though  not  by 
his  forfeiture  or  surrender,  ib. 
See  more  concerning  Copyhold*  61. 65. 
67.  319.  839. 

COVXNAITT, 

To  Stand  seised,  38,  41-2.  91.  282-8. 

See  Conteyonees,  416.  n.  a. 

To  stand  seised  admits  of  a  resulting 
use,  42. 

In  marriage  articles,  ibr  ever  snbeists, 
until  a  proper  settlement  is  made,  92. 

Against  suffering  a  recovery.  See  B^- 
covery^  256.  n./. 

By  a  feoffee,  in  the  very  deed  of  feoff- 
DMnt,  to  sioHd  Mtised  to  uses  on  a 
contingency,  seems  ao  more  than  a 
declaration  of  the  uses  of  the  feoff- 
ment, and  not  properly  a  covenant  to 
stand  seised,  274. 

To  stand -seised  does  not  admit  of  an 
estate  in  strangers  fbr  preserving  con- 
tingent remainders,  826. 

COUKTS, 

Of  justice,  17.  88. 

Of  law,      >  their  respective  province. 

Of  equity,  \      59. 

Of  law  can  only  pronounce  established 
laws,  89. 
See  Trutii^  96.  n.  p. 

Of  equity  are  not  tied  up  to  the  rules  of 
law  in  cases  of  executory  trusts,  117. 

Of  law,  145. 

Of  equity,  146. 

Of  chancery,  ib.  156. 

Of  law  and  equity.  See  RuU  in  Shel- 
ley^ 8  coiit  148. 

Sanction  of  a  court  of  justice,  See  7T- 
tle$,  172. 
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C  Y 

Ck>17KTl, 

See  more  conoerning  Coarts,  5.  n.  d,  or 
7.  n.  89. 
Cows, 
See  Exeeuiory  devUe  ofeowi^  6cc.  482. 

CmBBITOlM, 

Bimtfide^  See  Intereit  conHngent  (as 
being  assignable  in  equity  and  devisa- 
ble), 650.  &^. 
See  Fraud,  409.  Heir  loomi,  410.11- 

12. 
See  more  concerning  Creditors,  249.  A. 
a.  832-3-4.  408. 
Cboss  Rbmainders, 
In  a  deed: 
May  be  raised  by  general  words,  not 
by  im|i]ication,  450. 
In  a  will : 

May  be  implied,  even  among  more 
than  two,  &c.  ib. 
Cbown  (Thb), 

Cannot  stand  seised  to  a  use,  282-8. 
See  more  concerning  the  Crown,  288 ; 
and  see  King  (TAe),  generally. 

ClTBTBST,    -'  '  ,. 

Or  a  trust,  55. 

Not  inconsistent  with  a  trust  for  the 

wife's  separate  use  for  her  life,  ib. 
Descent  of  the  inheritance  on  the  tenant 

for  life,  does  not  cive  a  title  to  curtesy, 

unless  the  inheritance  is  eiecuted  in 

possession,  841-2. 
See  SeUlement,  562.  n.  g. 
See  more  concerning  Curtesy,  56. 
Cusi'OM, 

Of  manor,  65,^11. 

For  youngest  son  to  inherit,  245.  n.  g. 

Against  suffering  a  recovery,  256.  n./. 

See  Copyhold,  819. 

Of  devising  lands,  SeeFtdure  ttiates, 

&C.  381.  n.a.2. 
Chittomary  EHateg,  84. 
CiTSTOKABT  pRCBHOLDs,  819;  and  see 
'   Ckfpykold,  generally. 
CusTOMART  Land,  245.  n.  g. 

Ct  PBBS  DOCTRIIVB, 

See  Rule  in  SkelUy^s  ease,  204.  n. 

Will,  ib.  205.  n. 
Was  carried  to  the  utmost  verge  by  Pitt 

V.  Jackson,  208.  n. 
Is  not  applicable  to  bequests  of  personal 

estate,  ib. 
And  has  never  been  applied  to  a  deed, 

in  any  decided  case,  ib. 


t)B 
Ct  fbbs  doctbihb. 

Should  not  be  acted  upon  in  practice, 

without  great  consideration,  208.  n. 
See  Perpetuity,  502. 

D. 
Danobb, 

To  a  stranger's  pr4Beipe,  See  Commons, 
528. 
Dbacon, 

See  Canons  of  the  ehureh,  508.  n.  ib. 
&c. 
Dbath, 

Or  second  marriage,  5,  n.  d,  or  7.  n. 
See  Construction,  491-2.  494. 
Of  the  first  devisee  in  the  testator's  life- 
time, 510.  518. 

See  Lapsed  devise,  525. 
Of  legatee  before  the  legacy  becomes 
payable.  See  Legacies,  552.  n.  g. 
Maxims,  ib.  II. 
Of  legatee  before  the  making  of  the  will, 

556.  in  mar. 
— —  after,  and  in  the  life-time  of  the 

testator.  See  Residue,  ib. 
See  more  coacermng  Death,  5.  n.  d.  1 8. 
n.  254. 

DlBT, 

(The  national,)  486.  n.  1. 487.  n. 
Dbbts, 

See  Executory  demse,  122. 454.  n.  e. 
Use  for  paym^at  of  debts  may  absorb 
the  whole  fee,  and  therefore  carries 
the  fee,  186. 
See  JVotMl,  409. 

Heir  looms,  All'l2. 
Implication,  450.  n.  h. 
Fee  determinable,  ib.    ' 
Of  testator,  510. 

See  Accumulation,  587.  n.x,  &c. 
Interests  conHngent  (as  being  as- 
signable in  equity  and  devisable), 
550,  dsc. 
Dehitum  in  prmsenti  soltfendum  in  Ju- 

turo.  See  Maxims,  552.  n.  g.  11. 
See  more  concerning  Debts,  86.    125. 
143.  882-8.4.  408.  518.  547. 
DacmoNs,  jxtoicial,  89. 

See  Rules,  444.  n.  «. 
Dbclaration, 

Plain  or  necessary  implication,  126 ; 
and  see  In^eaHon,  generally. 
Dbcbbb, 
On  appeal  to  the  lords,  100. 
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Revened,  See  Term  ofyeari^  469. 
For  restitutioQ  of  value,  See  TFcufe, 

664.6-6. 
For  recovery,  See  Wasie^  567-8-9. 
See  more  conceraiog  a  Decree,  146. 
Dbbiw, 
Expression,  28.  n.  U 
Intenticm,  ib. 
Intention  of  grantor,  ib. 
Deed  and  fine,  43. 
Deed  to  lead  the  uses  of  a  fine.  See  Set- 

ilemenif  111. 
See  €y  pret  doctrine^  20S,  n. 

Remainder  contingent  for  yeare^ 
285. 
Deed  and  fine  levied,  forming  one  con- 
veyance, 380.  B.  or. 
See  Intention^  ib.  492-4. 

Rtmainder  amiingent,  889. 
Construction  of  a  legal  settlement,  exe- 
cuted very  imperfectly,  and  inaccu- 
rately penned,  391. 
Of  settlement ; 
Construction,  See  Jfarru^^,  391-2. 
-    Intention  of  the  parties,  391. 

The  legal  operation  and  efi^t  of  a  cer- 
tain deed,  ib. 
Deed  construed  by  reading  a  {Hrovisoas 
if  it  had  been  inserted  in  a  parenthesis 
or  exception  in  a  former  part  of  the 
*  deedi  ib. 
See  Equity,  392. 
Settlement,  408. 
Revereian,  449. 
Croee  remainders,  450. 
Showing  a  certain  intention,  by  a  void 

iimitation,  462. 
See  Term,  469. 
Concerning  personal  estate.  See  Ruk  in 

Shelley's  case,  490. 
See  Issue,  ib.  n.  a. 

Evideace  of  Intention,  493-4. 
Perpetuity,  502. 
Implication,  See  Remainder  f>ested,bOQ' 
9.  dec.    Implication,  ib. 
Dbpbasakcb,  16-17. 
DBFBCTivBSBTTiJBHBifT,  See  Settlement, 

111. 
Dbfiwitidit, 
Of  a  contingent  remainder,  3. 
Of  a  remainder,  3.  n.  c.  and  ib.  2.  8. 
Lord  Cokeys;      >  .g 
Noy^s  Maxims,  \ 
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Of  equitable  estates,  59.  n.  d.  or  62.  n. 
Dbmand,  See  Heir  Looms,  410. 
Dbmisb, 
For  ninety*nine  years,  in  trust  fi>r  tenant 

for  life,  18. 
Dbscbnt, 

See  ClandUion,  82. 
Performam  doni,  40.  181-2. 
Of  an  estate-tail. 

In  the  strict  legal  sense;  viz.  to  a 
lineal  heir,  46. 

Per  formam  doni,  to  a  collateral  heir, 
47. 
Formedpn  calling  the  devolution  of  a 

quasi  entail  toa  collateral  heir  or  rela- 
tion of  the  last  taker  a  descent,  47. 
Of  an  estate-tail  to  the  half  blood,  lb. 
Of  copyhold,  62. 

See  Rule  in  Shelley's  ease,  60. 
The  legal  course  of  descent  cannot  be 

altered,  64. 
Of  land  which  never  vested,  or  could 

vest  in  the  ancestor*  75. 
To  appointee,  as  heir  of  the(  appointor, 

may^  preclude  the  appointment,  76. 
The  devolution  of  a  quasi  entidh,  per 

formam  doni,  is  not  strictly  a  descent, 

nor  yet  a  purchase,  81. 
See  Collateral  line,  ib. 
Efiect  of  a  limitation  to  the  heirs  general 

of  a  person  taking  no  estate  in  the 

land,  192. 
Efiect  of  a  limitation  to  the  heirs  special 

of  a  person  taking  no  estate  in  the 

land,ib. 
See  Rule  in  Shelley's  case,  193. 
tj  •   (  Special,  >  SeeRulein  Shelley's 

^^  i  General,  \     case,  194. 
Alt  heirs,  taking  as  heirs,  must  take  by 

descent,  ib. 
See  Heirs,  196. 

Not  reconcileable  with  a  tenancy  in  com- 
mon, 197.  < 
Quodam  modo,  from  the  grantee  of  a 

particular  estate,  to  be  enlarged  upon 

condition,  to   his    heir,  though  the 

grantee  dies  before  the  enlaigement, 

279. 
Taking  away  entry,  266.  n.  e. 
Taking  away  a  right  of  entry. 

At  common  law,  ib. 

Since  32  H.  8.  c.  33.  ib. 
Tolling  entry,  287. 
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Gee  Merger,  Ml.  35S. 
Curtety^  941-3. 

Of  the  inheritance  on  the  particular 
tate,  does  not  merge  the  iatter,  where 
the  same  is  not  created  by  the  will  of 
the  ancestor  from  whom  the  inheri- 
tance immediately  descends,  843. 
It  is  otherwise,  where  there  is  such 
an  immediate  descent  of  the  in- 
hentanoe,  ib. 
Instances,  ib. 
Reasons  of  the  distinction,  ib. 

Of  vested  inheritance,  See  Remainder 
ciOUingetU  by  ictii,  343.4.  Willy  ib. 

Conditional  and  imperfect,  not  destroy- 
ing a  conttnfeat  remaind^,  844. 

Absolute  and  perfect,  destroying  a  con- 
tingent remainder,  ib. 

Of  v^ted  inherttaace  undl,  6oc.y  See 
Memainder  contingent  ^  351 . 

Subject  to  a  devise  in  contingency,  353. 

And  no  abeyance,  354. 

To  the  heir,  of  whatsoever  estate  is  not 
disposed  of  by  the  testator,  355. 

Contingent  interests  pass  to  the  real  or 
personal  rG9)resentativea,  dec.  except 
in  certain  cases,  364. 

Descendible  interests  are  devisaUe,  368. 

See  Utes  conHngent^  ike.  369. 

Contingent  or  executory  limitation  to  the 
right  heirs  of  J.  S  is  not  descoidible 
or  traosmisstble  from  any  porsoo  dur- 
ing ;the  life  of  J.  ^.371. 
^  The  reason,  ib. 

Subject  to  an  executory  devise  over,  399. 
n.  d. 

Notwithstanding  a  devise  to  a  son  (heir 
at  law)  and  his  heirs,  &C.401. 

Prevented  by  implymg  an  estate-tail  in 
the  testatcv^s  eldest  son,  without  any 
express  devise,  477-8. 

Descendible  freehold.  See  Leasea  far 
live$y  495-6.  and  n.  d.  there.  Taily 
497. 

0£  the  fee,  subject  to  an  executory  de- 
vise, 507. 

Of  freehold  and -inheritance,  subject  to 
certain  annuities  and  powers  of  dis- 
tress atid  sale,  and  also  subject  to  an 
executory  devise  over,  537.  in  mar. 

Or  purchase?  See  I)e$cent,  537.  in 
mar. 

Of  the  freehold  and  inheritance,  to  the 
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testator^s  heir  at  law,  in  the  mean  time 
and  until,  dec.  542.  And  see  Execu- 
tory deviee9y  537. 
All  contingent  and  executory  interests 
and  possibilities  which  are  deaoeodi- 
ble,  are  also  devisable.  See  Remau^ 
ders  corUingeaty  548.  n./.  &c 
See  Expeelancv  of  an  heiry  &c.  551. 

Une  levied^  ib. 
The  interest,  under  an  exeoutory  devise 
to  P.  in  fee,  does  not,  on  P.'s  death, 
so  attach  in  6r.,  heir  tp  P.,  as  to  go  to 
G.^9  heir,  not  being  heir  to  P.,  561. 
The  reason;  viz.  the  rule  of  descent 
from  the  first  purchaser  of  a  re- 
version or  remainder,  ib. 
Ex  parte  matemd^  562.  in  mar.    And 

see  Deecenty  561.  &c 
See  oaoxe  ocxicNniiig  Descent,  9. 18. 29. 
48-4.  65.6.  78.  80.  82.  ib.  n.  p.  84. 
86-7.  135.  153-4. 183-4. 194.  195-6. 
200. 209.  n.  a.  213.  310.  345,  506-7. 
Dbsirk,  See  Conditiony  426. 
Dbsbtbdction, 
See  Remaindere  eontingentt  293. 
Conditiony  381,  n.  a.  383  n. 
Of  contingent  remainders,  316. 

Remedy  of  ceWia  que  fise  against  feof- 
fees Cot  their  d^roying  contingent 
remainders,  296. 
For  want  of  privity  of  estate,  296. 
By  the  feoffinent  of  tenant  in  tail ;  but 

not  by  his  being  disseised,  317. 
By  the  feoffinent  of  tenant  for  life,  ib. 
By  fine,  ib. 
By  recovery,  ib. 

By  the  reversion  in  fee  being  convey- 
ed to  husband  and  wife  by  fine, 
whereby  the  life-estate  of  the  feme 
was  merged,  ib. 
By  surrender  of  tenant  for  life,  318. 
By  death  of  tenant  fer  life,ib. 
Equity  will  not  execute  the  estate  in 
law  to  tenant  for  life  of  a  trust,  to 
enable  him  tp  destroy  contingent 
remainders,  321. 
(In  particular  cases,  beii^  exceptions 
to  the  general  rule,)  by  the  bargain 
and  sale,  or  lease  and  release,  of  the 
tenant  for  life,  821.  322.j).j^. 
Not  (in  general)  by  the  bargpm  and 
sale  of  the  tenant  for  life;  nor  by 
his  lease  and  release,  822. 
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Of  contingent  remainders — eoniinued. 
Exceptions,  See  Dtttruction^^ic. 
a21-2,n./. 
Not  by  such  acts  of  forfeiture  by  ten- 
ant for  life  as,  devest  no  estate,  un- 
less advantage  is  taken  of  the  for- 
feiture, 829. 
Intertnediate  between  the  life-estate  of 
A,  and  the  remainder  in  fee  of  B, 
by  A,  and  ^.'s  joining  in  a  fine  to 
a  stranger,  ib. 
By  way  of  use,  is  effected  by  the  same 
means  as  that  of  contingent  remain- 
ders at  common  law,  d24« 
See  Merger  y  ib. 

By  trustees,  ^.    See  Truilets  for 
preserving  contingtfU  remaindera^ 
327.  ib.  n.  /. 
See  EqtAiy,  326-9. 
By  tenant  for  life,  829, 

Equity  will  not  interfere,  ib. 
With  the  concurrence  of  the  trustees 
to  preserve*  ^.  ib. 
In  some  cases,  equity  has  refused 
to  punish  the  trustees,  ib. 
Whether  in  eases  affected  by  1 1  H.  7. 
c.  20.  and  32  H.  8.  c.  36.  s.  3.  and 
32  H.  8.  e.  28.  s.  6.  329.  n.  m. 
By  truAees,  to  preserve,  &c.  330. 
Without  punishment.  See  Equity^ 
330. 
See  Voluntary  uUlementy  ib. 
By  the  trustees,  to  preserve,  ffisc  and 
the  tenant  for  life,  with  the  direction 
of  equity,  under  peculiar  circum- 
stanoes,  331. 
Instances,  381«-2,  &c. 
See  Eqiiiiyy  333.  336-7. 
Distinction  between  punisttios*  &c. 
and  compelling,  d^.    See  Trueteee 
for  preserving y  dtc.  385. 
Danger.  See  TVusieeSf  6sc.  837. 
Not  by,  &;c.     See  Joint-tenants,  338. 
Par^ton.  ib.     WUly^^A.    Z>e. 
steiUy  344. 
Not  by  an  alteration  of  the  quality 
merely,  of  the  particular  estate,  but 
only  by  an  alteratioo  in  its  quan- 
tity, 338. 
It  is  otherwiae  of  a  condition  to 
enlarge  an  estate*  ib. 
By  merger  <m  the  particukr  estate  in 
the  reversion,  840, 
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Of  contingent  remainders-p^eyttMueKl. 
Instance,  340. 
See  Merger,  ib. 
Descent,  342-3. 

By  a  feofiment  upon  condition  by  the 
tenant  for  life,  unless  he  enters  for 
thecoudition  broken  beforeihe  con- 
tingency happens,  &c.  349. 
Observations  on   the  contrary 
opinion  in  Bacon's  Abr.  ib. 
By  entry  for  forfeiture  (by  feoffment) 
before  the  contingency  happens,  ib. 
(By  will)  by  the  fine  of  the  testator's 
heir,  l>dng  the  tenant  for  life,  353-4. 
Whether  a  contingeat  remainder  in  fee 
to  the  survivoFof  trustees  of  the  free- 
hold,is  destroyed  by  their  fine,  356. 
In  fee,  by  merger,  &c.  See7't//ef,359. 
In  fee,  at  law,  by  the  lessor'a  recover- 
ing against  the  lessee  for  lift  in  a 
writ  Si  waste  with  execution,  802. 
By  fine  of  the  remainder«man.  See 

Fine  levied,  366. 

The  doctrine  includes  the  operation  of 

fines  and  recoveries,  dsc.  380)  o.  x. 

By  ientry  for  breach  of  condition,  881. 

n.  a.  383.  n. 

Ofpowers,  See  P(mfef«,  380.  n.  a;,  fine 

levied,  lb. 
Of  vested  or  contingent  remainders  in 
leasehold,  See  Z>eases/or/tve«»  498-9. 
Dbtebminabub  FeB)  13.  n.  h*^ 
Devise, 
To  wife  during  widowhood,  5.  n.  4.  or 

7.  n. 
Of  copyhold,  70. 

Devisees  as  such  are  volunteers,  112. 
Of  money  to  be  laid  out  in  land  to  be 
settled,  may  be  construed  as  an  im- 
mediate devise  of  the  land,  as  to  the 
rule  in  Shelley* s  ease,  ib. 
^  U  is  otherwise,  where  the  words  to 
be  settled  mean  by  a  conveyance, 
Hi. 
For  settling  land,  is  construed  different- 
ly from  marriage  articles,  as  to  the 
iiule  in  SheUey^s  ease,  113. 
In  trust,  is  construed  diflfefently  from 
marriage  articles,  as  to  the  rule  in 
Shdtey^s  case,  ib. 
In  trust  to  convey,  d^c.  is  conalnaed  as 
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marriage  articles,  as  to  the  ruie  in 
Shdley^s  eau^  116, 117. 

In  trusts  executed,  or  immediate  devises, 
the  construction  of  courts  of  taw  and 
equity  ought  to  be  the  same ;  9tcu»  of 
trusts  executory,  117. 

In  trust  to  convey,  is  construed  as  mar- 
riage articles,  yet  without  any  devia* 
tion  from  the  rule  in  SMUy^B  caae^ 
118. 

Legal  devises  distinguished  from  trusts 
executory,  124. 

For  payment  of  debts,  carries  the  legal 
fee,  125. 

See  Intention^  ib. 

To  trustees  and  their  heirs,  in  trust,  out 
of  the  rents  to  raise  certain  sums  of 
money,  may  carry  the  legal  fee,  not- 
withstanding ulterior  limitations  by 
the  word  ti«e,  128. 

To  trustees  in  fee,for  payment  of  charges, 
may  carry  the  legal  fee,  131. 

Of  money  to  trustees,  in  trust,  to  be  laid 
out  in  lands,  and  to  be  settled  on  B, 
for  life,  ^c.  may  create  an  executory 
trust,  145. 

Over,  See  Marriage^  240.  Conditiany 
272-3-4.     IrUtnlion  ofiesUUor^  272. 

In  event  of  a  second  marriage,  262. 

To  trustees,  may  pass  a  fee  without 
words  of  limitation,  &c.  304. 

With  contingent  remainder; — the  inheri- 
tance de^nds  until,  d^.  See  Re- 
nunnderB  contingent^  351. 

In  contingency.  See  Descenty  353. 

To  trustees  and  the  survivor,  in  trust,  to 
sell,  366-7. 

To  trustees  and  the  survivor  and  his 
heirs,  seems  to  be  included  in  a  devise 
to  the  trustees  and  their  heirs;  for  the 
survivor  equally  takes,  357-8. 

(Indefinite)  upon  a  trust  reaching  the 
whole  fee,  passes  the  fee,  ib. 

To  trustees  and  the  survivor,  in  trust, 
to  sell)  eleariy  passes  the  equitable 
(if  not  the  legal)  estate,  358.  n.  c. 

To  three,  and  the  survivor  and  survi- 
vors, and  the  heirs,  &c.  of  the  sur- 
vivor, held  to  give  a  life  estate,  with 
a  contingent  remainder  to  the  survi- 
vor, ib. 

See  Jotnt-tenanis^  358. 

(Beneficially)  to  two  ibr  life,  with  con- 
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tingeot  remainder  in  fee  to  the  sur- 
vivor, 358-9. 

In  this  case,  the  concurrence  of 
the  heir  precludes  the  oocasioa 
of  a  fine,  ib. 
Contingent  remainders  were  formerly 

held  not  devisable,  366. 
Contingent  and  executory  descendible 
interests  are  devisable^  by  modem 
decisions,  368. 
By  tenant  in  tail  in  remainder,  after 
making  (with  tenant  for  life)  a  tenant 
to  the  prmdpey  by  bargain  and  sale, 
and  before  the  return  of  the  writ  of 
entry,  is  good,  on  either  of  the  two 
grounds  stated;  ib. 
See  Uges  contingent^  360. 
PoBBibilityy  371. 
Implication  t  tSTJ. 
How  devises  are  affected  by  the  statute 

of^ises,  416.  n.  a. 
See  Age  of  tiffenttf^ne  yearsy  433. 
To  an  infant  in  ventre  $a  mere  ; 
Said  to  be, 

Good  as  a  future  devise ;  but 
Not    as    a    devise   in  prisienlt, 
447. 
See  Crota  renudnderBy  450. 
Executory,  See  TermB  of  yeargy  488. 

and  Executory  deviaeBy  generally. 
See  Leaaeafor  hvcBy  490,  n.  d. 

Perpetuity y  502. 
Preceding,  felling  by  never  vestmg  or 

attaching,  See  Fcnture^  OOd-O^  ^. 
Lspsed,  513. 

Residuary,  See  ProfiiBy  544. 
General,  See  ProfiiBy  544-5. 
See  Intereata  eontingenty  550.  6sc. 
Lapsed,  or --otherwise  ineflfectual.  See 
jReaiduCy  556.  in  mar. 

DlFFBRBNCB, 

In  framing  limitations,  10.  n.  A. or  IS.  n. 
DioivmBs, 

Not  previously  subsisting  in  fee,  may 

be  granted  by  the  king  to  oommence 

in  futuroy  530. 

DiSCOlfTIinTAlffCB, 

Of  remainder,  256. 
See  Fine  /med,  258-9. 
May  be  restramed  by  condition,  260. 
Feoffment,  >  distinguished  as    to  des- 
Disseisin,     \     troying,  or  not,  a  con- 
tingent remainder,  288. 
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See  more  conoerniiig  DiBcontinuaoce, 
86.  317.  340. 
DnosBnoir, 
Of  a  judge.  See  Rule  in  ShdUy*9  ca«e» 
170.  WUk,  ib.    Titln,  172* 
Whether  making  the  fscrstion  of 
a  judge  the  only  law  in  particu- 
lar cases,  to  which  a  general 
rule  of  law  cannot  be  applied 
without  some  apparent  absurdi- 
ty, is  not  a  more  important  ab- 
surdity, and  a  greater  mischief? 
535.  n.  /. 
Lord  Camden^s  statement,  what 
the  discretion  of  a  judge  is,  ib. 
And  see  JSxeeuioni  devUeSt 
ib. 
Of  trustees,  386. 
DissBisrif, 

Of  tenant  for  life  devests,  but  does  not 
destroy,  a  contingent  remainder,  287. 
Distinguished  from  a  feoffinent  or  other 
discontinuance,  as  to  destroying,  or 
not,  a  contingent  remainder,  288. 
Of  trustee  by  cestui  que  trusty  321. 
Cannot  be  of  mortgagee  by  the  mortga- 
gor, ib. 
Acquires  a  tortious  fee-simple,  825, 
See  more  concerning  Disseisin,  286,  n.  I 
e.  808;  317. 
DisxiHcnoir, 

Taken  by  Rolle,  30. 
See  Tail,  89. 

Between  a  limitation  to  the  right  heirs 
of  baron  and  feme,  and  the  right 
heirs,   &c.    of  two    other  persons, 
40. 
Without  a  difference,  120. 
Between  dying  without  issue  and  with- 
out leaving  issue,  and  other  almost 
imperceptible  shades  of  distinction, 
in  cases  of  executory  bequests  of  per- 
sonal estate,  488. 
See  Dying  wiihout  i$$ue,  485. 
See  more  concerning  Distinction,  10.  n. 
h.  or  18.  n.  14. 15. 17. 18. 

DiSTXBSS, 

(Powder  of,)  See  Deicenl,  587.  in  mar. 
DOVBLS  PsmioD, 

See  JSeeumtilatum,  484.  n.  /.  489.  n. 
Doubts, 

See  Recovery,  59.  n.  d.    Fine  levied , 
880.  n.  X.    Legidaiurtj  ib.    JSare- 
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cuiorp  devieeifor  2tfe,&c.  488.  in  mar. 
^  See  also,  10. 

DOWBB, 

It  has  been  a  question,  whether  a  re- 
mainder or  revisrsion,  executed  only 
mf6  modo,  may  entitle  a  wife  to  dow- 
er, 346. 
Mode  of  preventing  its  attaching  on 
purchased  lands,  847,  n,  *. 
Mr,  Peame's  form,  ib. 
Mr.  Butler's  form,  ib.  n.  f. 
And  his  observation,  that  it  is  suf- 
ficient that  the  power  should 
be  to  appoint,  by  deed  le^lly 
executed,  without    requiring 
any  specified  number  of  wit- 
nesses, and  without  extend- 
'    ing  the  power  to  appointments 
by  will,  ib. 
A   purchaser's  wife  is  not  entitled  to 
dower  during  the  life  of  the  vendor 
^the  tenant  for  life)  where  the  ven- 
dor's trustee,  to  prevent  dower,  does 
not  join  in  the  conveyance,  ib. 
Is  prevented  by  a  limitation  to  a  trustee 
and  his  heirs  duruig  the  life  of  tenant 
for  life,  such  limitation  being  a  vested 
remainder,  848-9. 
See  Tail,  497. 

Recovered  by  the  feme  of  the  grantee 
of  a  rent,  &c.  against  the  ter-tenant, 
with  eeuei  executio,  till  the  full  age 
of  the  heir  of  such  grantee,  528. 
See  SetUement,  562.  n.  g. 
See  more  concerning  Dower,  843. 
Dyiko, 

Without  issue, 
See  Executory  depieesj  468. 
How  construed  when  applied  to  chat- 
tels, See  Executory  devieesj  471  -2. 
3.  476.  &c.     Legacies,  472. 
See  Survivorij  481. 
Construed  dying  without  issue   then 
living,  See  Executory  devisee  of 
cows,  horses,  A<i.  482. 
Devise  over  thereon,  See  Personal 

provieion,  483. 
Or  without  leavingissue,  as  to  perso- 
nal estate,  See  DietincHon,  ib. 
The  grammatical  construction  is  at  the 
time  of  the  death ;  and  that  is  the 
sense  in  general  of  those  who  use 
the  words,  484.  n.  «. 
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D  Y 
DnifGy 

Without  issue — conikimed* 

Obserrations  of  Lord  Thurlow>  in  a 
case  where  he  held  the  words  (as 
applied  to  personal  estate)  to  mean 
an  indefinite  failure  of  issue,  ib. 
Distinction  to  be  collected  from  all 
the  cases  of  an  executory  devise 
over  of  personal  estate,  on  a  dying 
without  issue,  465. 
Whether  an    exeootory   bequest  of 
personal  estate  (after  an  express 
estate  for  life)  on  a  dying  without 
issue,  enlarges  the  express  estate 
for  life  by  implication,  unless,  486. 
Such  a  bequest  is,  in  general, 

void  as  a  limitation  over,  ib. 
And  is  said  to  difier  from  an  exe- 
cutory bequest  over  (after  a 
devise  to  one  indefinitely)  on 
a  dying  without  issue,  in  this, 
that  in  the  latter  case  the 
whole  vests  in  the  first  de- 
visee, unless,  d^.  whereas 
in  the  former  it  might  per- 
haps  {ted  vide  Boden  v.  Wat- 
son) return  to  the  executors, 
&c.  after  the  death  of  the 
tenant  for  life,  487. 
See  Executory  dexittn  for  life^  &c. 
488. 

TVftff  (of  a  term  for  ninety-nine 
years,  if  A.  should  so  long 
Live),  489. 
Without  issue  generally.  See  Executory 
devises^  444.  460. 
No  limitation  of  a  personal  thing  can 
be  admitted  on  such  a  contingency. 
But,  dec.  523. 
Without    )ieirs.    See    Executory    de* 
vUea^  466-7.  Heirtf  466-7 -6.  IssuCj 
467. 
Without  issue  then  living,  470. 

Then  not  referred  to  the  nearest  an- 
tecedent in  the  case  stated^  ib. 
Without  heirs  or  issue,  478.  489. 
As  to  personal  estate,  See  Executory 
devises,  41S. 
Without  issue,  ex  vi  termini^  See  Exe- 
cutory  devises  of  personal  estate, 
482. 

« 

Without  leaving  issue,  483. 
As  to  personal  estate.  See  Distinct 
Itofi,  ib. 


EN 
Dtthg,  . 
Before  twenty-one  and  (conatnied  ^) 

without  issue,  506. 
Under  twenty-one  or  (constnied  ami) 

without  issue,  ib.  in  mar. 
In  the  testator's  life-time,  510.  518. 
See  Lapsed  devise,  535. 


E. 


EcCLVSIASnOAI.  COUSTS, 

See  Equity,  553.  n.  g,  II.  Legacies,  ib. 
Education,  See  Profits,  543.  545.  n.  c. 

EjBCTHBUT, 

Relating  to  copyhold,  65-6.  60. 
Eldsst  Heib,  dec. 

See  RuU  in  Shelley's  ease,  179. 
Elbction,  105. 

EKFBANCHISBnnT, 

Destroys  contingent  remainders  in  copy- 
hold or  customary  land,  830. 
Enjotmbrt, 

(Peaceful)  under  titles.  See  Maxim,  171. 
Enlasobjuivt, 
Of  estate,  368. 
By  condition,  379'. 
Ensbint, 
With  child. 
Devise  over  on  the  child's  death  under 
twenty-one,  may  be  good,  though 
the  child  is  never  bom,  510, 
Entaik,  See  Tail  generally. 
Entails, 
Strict,  See  Executory  devises,  444.  n«  a. 
445.  n. 
Entirbtijbb,  36.  40. 
Entbt, 
For  a  condition  broken,  8.  n.  c  4. 
For  forfeiture,  5.  n.  d,  or  8.  n. 
Right  of  entry; 
The  usual  limitation  to  trustees  for 
preserving  contingent  remainders 
is  a  legal  estate,  and  not  merely  a 
right  of  entry,  321. 
On    condition    broken.    See   Maxim, 

361. 
Right  of  entxT  may  be  taken  away  by 

office  found,  383. 
Right  of  entry  is  not  taken  away  by  a 

special  office  found,  ib. 
Right  of  entry,  See  Remmndtrs  con- 
tingent, 386.  388. 
Right  of  entry  distinguished  from  a  right 
of  action,  386.  n.  e. 
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ToU«d  by.  descent,  287. 

Right  of  entry  may  be  taken  away. 

By  descent)  286.  n.  e. 

By  other  acts,  ib^ 
To  lestore  or  nvest  contingent  uses, 

296w  n.  I. 
There  must  be  a  present  right  of  entry, 

or  a  particular  estate  tfi  eae^  when 

the  contingency  happens,  or  else  the 

remainder  will  never  arise,  although 

the  particular   estate  be  after    re- 

pWced;  only,  dec.  815. 
See  JRighi  of  Entry ^  827.  n.l 

fbrfeUure,  350. 
Right  df  entry.  See  fbrfdturey  860. 
Writ  of  entry  in  a  recovery,  868. 
Right  of  entry,  whether  devisable,  871. 
Right  of  ei^try  on  breach  of  eondition, 

881.  n.  a.  882.  n. 
See  Execuiory  devi9€$  or  b9pie$t8  in 

ehatteis,  42a. 
Right  of  entry,  whether  devisable  or 

assignable,  549.  in  mar. 
See  more  concerning  Entry  and  Right 

of  Entry,  288.  294.  298. 816. 
EfttTiTABUB  ComniiasiiT  Rbkaindsr, 
804. 

EaurtAnJB  ElTATB, 

Or  legal?  128. 

Passing,  (if  not  the  legal  estate).  See 
Bevuet  858.  n.  c. 
EaviTABLB  Fbkbhold,  legal  remainder, 
52. 

EHUITT, 

Rules  of  equity,  59* 

See  Jlrtieiei,  104.  dec. 

Aiding  a  defective  settlement.  See  M' 

ilemera^  111. 
See  Courts,  117. 

Executory  7Vti«/«,  118. 
In  deviating  from  the  rule  in  Shelley'i 
eate,  does  not  depart  at  all  (torn  any 
rule  of  law  by  which  it  was  ever 
bounden,  124. 

Yet,  in  SagMhaw  v.  SperiMtf  equi' 

.   ty  departed  from  it  as  its  own 

adopted  rule  to  be  observed  if  not 

against  manifest  intention,  ib. 

Rule  of  equity  adhered  to,  126. 

Courts  of  equity,  See  Rule  in  Shdley*$ 

ca$0^  148. 
See  Dottruetion  of  funHngmU  remain' 
dert,  821. 


EQ 
EaviTv, 

Decrees  all  parties  to  join  in  restoring 
contingent  remainders  destroyed  at 
law  by  the  conveyance  from  the 
trustees  to  preserve  to  a  third  person, 
with  notice,  828-9. 

See  Maxim,  829. 

Destruction,  dsc.  ib. 
Volunlary  Settienient,  380. 

Will  not  jpunish  trustees  for  concurring 
with  ji.  and  his  eldest  son^in  destroy- 
ing a  contingent  remainder  to  the 
heirs  of  the  body  of  ./^.where  the  bill  is 
filed  iut^.'-s  life-time  by  his  second  son 
^the  eldest  being  then  dead,  s.  p.).ib. 
Because  (he  second  son  may  never 
be  the  heir  of  his  fsther,  ib. 

Directing  the  destruction  of  contingent 
remainders,  see  Dutruction^  dec.  881 .' 

Has  repeatedly  refused  to  direct  trustees 
to  concur  in  destroying  contingent 
remainders,  in  cases  where  no  pecu- 
liar circumstanoes  called  for  such  in- 
terposition, 888. 

Will  not  decree  the  destruction  of  con- 
tingent remamders  where,  dec..  See 
Tnuieeefor  preeermng,  6^.  884. 

Reason  of  the  cases  in  which  equity  has 
interfered  or  not,  on  a  bill  filed  asainst 
a  trustee  to  compel  him  to  join  m  de- 
stroying contingent  remainders,  886. 

Though  it  may  not  interfere,  yet  views 
the  destruction  of  contingent  remain- 
ders in  the  light  of  a  wrong,  which  it 
is  anxious  to  prevent,  887. . 

See  Support,  die.  838. 

Contingent  interests  are  assignable  ia' 
equity,  866. 

Must  determine  according  to  the  legal 
operation  of  a  settlement  (executed 
and  not  executory)  though  the  eldest 
son  may  (by  subsequent  acts)  be  dis- 
inherited, and  left  wholly  unprovided 
for,  892. 

See  Chaiteh  pergonal,  404. 
Heir  loome,  411. 

Jurisdictiou,  See  Heir  looms,  418. 

As  analogous  to  law.  See  Exeeuiary  de* 
vises,  429.  n.f. 

See  Aceumulaiion,  484.  n.  L  488.  n. 

Articles  in  equity.  See  Leases  for  Hoes, 
498-9. 

See  Future,  (that  is,  after-acquired)  pro* 
petty,  550. 
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IfUeruia  cantingeni  (as  being  as* 
signable  in  equity  and  devisa- 
ble), ib.  dec 
Courts  of  equity: 
Legacies  payable  out  of  personal  es- 
tate; 

Anciently  were  solely  under  tbe 
jurisdiction  of  the  ecclesiasti- 
cal courts. 
By  degrees,  courts  of  equity  took 
cognizance  of  them,  and  with 
a  view  to  uniformity  of  deci- 
sion, adopted  the  rules  of  the 
eoclesiastical  courts,  552.  n. 
g.ll. 
See  LegaeitBt  552.  n.  g. 
See  Walt,  562. 

See  more  of  Equity,  59.  n.  d.  or  62.  n. 
145-6. 
EoviTocAL  Worm, 

Whether  in  default  theraf^  relate  to  the 
children  of  M.  or  the  heirs  of  such 
children,  378. 
Bbasvsb  of  words  in  a  will,  494. 
Escheat,  See  diet  condUianali  278.  J?e- 
verier,  881.  n.  a. 


By  purchase,  28.  n.  L 
By  descent,  ib.    . 
Executed  wb  modo^  36-7. 
for  a  moiety,  39. 
Old  estate,  67.  . 
New  estate,  ib. 

Estate  for  life,  or  in  tail?  121-2^ 
Legal,  See  Legal  .Eitatet  generally* 

Legal,  1 145 
Trust  5  ^*^- 

May  mean  only  the  thing  devised,  and 
not  the  interest  therein,  163. 

Have  incidents  and  qualities  which  can- 
not be  restrained  or  prohibited  by  any 
proviso,  6m^  4256-7. 

Pur  auier  viej  See  Lea$e9^  far  Kves, 
495-6.     Tail,  497. 

In  land  cannot  be  determined  in  part 
only,  and  continue  as  to  the  residue, 
or  vest,  and  thton  cease,  and  again  re- 
vest, 526-7.  ' 

See  Utet  springing,  532. 

EsTOPPBIt, 

See  Fine  levied,  220.  357.  551. 


BX 

EsTOPPBL, 

By  fine  levied  of  a  contingent  remainder, 

856. 
(By  fine)  binding  the  heir  of  a  contin- 
gent remainder-man,  865. 
Lease  by  way  of.  See  JLeaser,  ib. 
See  Remainders  coniingeni,  866. 
Expeetamey  afoM  heir,  dee.  551. 
EvBRT,  illegal,  249. 

EviDSIfCB, 

That  a  strict  settlement  was  intended. 

101. 
See  Recitahf  1 14,  n.  x. 

Heir  locmM,  415. 
Of  intention  that  the  words  heirs  of  the 

body,  in  a  settlement  of  personal  es- 

tate,  should  be  words  of  purchase, 

493-4. 
Of  testator's  intention.  See  Execuiary 

deviseSf  5^. 
See  more  of  Evidence,  159. 

BXCBFTION, 

From  3d  class  of  contingent  remainders, 

20.  ib.  n.  f . 
To  the  4th  class  of  contingent  remain- 
ders, 28,  29. 
Referring  to  a  subsequent  proviso.  See 
Deeds,  S9\. 
EzcHAiros,  See  Powers,  562.  n.  g.  565.  n. 
Exclusion,  16*   . 

EZBCITTBD, 

Sub  modo,  31.  36-7.  846. 

Until  contingent  remainders  arise,  37. 

Quodam  modo,  37. 

For  a  moiety,  39. 

In  possession.  See  (Juries^,  Ml -2. 

ix^«|E"-™.  See  £,«V.  398. 

Execution, 
On  a  writ  of  waste,  362. 
Upon  a  judgment  for  debt,  408. 
See  Heir  looms,  410. 

EXBCUTOBS, 

Effect  of  their  assent,  dec    See  Heir 

looms,  410. 
Assent,  See  Heir  looms,  411. 
Devises  of  cows,  horses,  dec.   See  JESse- 

eutory  devises  of  cows,  dec  482. 
Personal  trustees,  S^  Legacy,  483. 
See  Exeeuiory  debises,  488. 
Volunteers,  551. 

Remainders  contingent,  552,  dec 
-    Executory  devisee  (as  being  trans- 
missible), ib. 
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EX 
ExscirroBY  Bsquxstb, 

Or  other  executory  diBpontions,  See 
Heir  honu,  413. 

EXSCUTOBT  DsVUEfli 

An  executory  devise  for  the  isflue,  is  as 
strong  as  nuurriage  articles,  against 
the  rale  in  Shelley^  9  ease:  it  is  other- 
wise of  an  actual  devise,  115. 

An  executory  devise,  after  all  dehts  in- 
definitely paid,  is  too  iremote  at  law, 
but  may  be  good  as  a  trust  in  equity, 

122; 

See  Remainders  eoniingenlf.2Zl-S. 
Maxim,  267. 
Condiium,  272. 
JhUe  in  Skelky'e  eoMe,  276. 
•   Executory  devise  cuad  not  a  remainder, 
302. 
Executory,  devise  being  such,  because  a 
preceding  limitation  could  not  operate 
as  a  remainder  in  tail,  303. 
Per  verba  depr»»erUi,  304. 
For  life,  vesting  and  making  the  subae- 
quent  limitations  contingent  remain- 
ders, 306. 
Giving  a  title  to  one  person^  and  after 
opening  and  admitting  others,  315. 
n./. 
Executory  devises,  dec.  with  reference 

to  Mogg  v.  Maggy  ib. 
Executory  devises  after  a  fee-simple 
were  in  former  ages  unknown^  373. 
Not  where,  dz«.    S^  Bemamdere  eon- 

Hngentf  374-5. 
Executory  devise,  or  remainder?    See 
lAmUatume,  378. 
See  Hevre^  473.  n.  t. 
Execotory  devise,  or  contingent  remain- 
der !    380. 
See  Future  intereei,  886. 
The  definition  commonly  given,  381. 
See  Fitiure  EsiaUBf  381.  n.  a.  383^  n. 
The  part  of  Mr.  Feame^s  work  on  exe- 
cuKHry  devises  is  referrible  to  all  con- 
ditioinl  limitations  generally,  381.  n. 
a.  3. 
The  common  d^nition  of  an  executory 
devise  is  too  general,  385.  n.  b. 
The  strict  definition :      ^ 
Executory  devises  arecontrary  to 
the  rules  of  limitation  in  con- 
veyances at  common  law,  ib. 
This  gives  rise  to  two  rules 
of  Qdnstruction: 


EX 
ExBcirroBr  Dsvisbs, 

1st.  A  fiiture  interest, 
capable  of  taking  ef- 
fect as  a  contingent 
remainder,  shall  ne- 
ver take  efiect  as  an 
executory  devise,  ib. 
2d.  (Understood)  a  fu- 
ture interest,  not  ca- 
pable of  taking  eA 
feet  as  a  ccMitingent 
remainder,  may  take 
effect  as  an  execu- 
tory devise  if  it  falls 
within  the  limits 
'  prescribed  for  exe- 
cutory estates,  ib. 
Executory  bequests. 

Of  lands  or  chattels  real,  386. 
Of  chattels  personal,  ib. 
The  definition  auch  as  it  should  strictly 

be,  ib. 
Are  admitted   only  when  ~  the  devise 
cannot  take  eflect  any  other  way, 
387. 
Do  executory  devises  disturb  the  whole 
fee  before  limited  in  every  case,  or  do 
the  uses  before  limited  open,  in  some 
cases,  to  let  in  the  executoKy  use? 
389. 
See  Utes  epringing,  890. 

LimUattona^  ib. 
The  purpose  of  the  introduction  of  exe- 
cutory devises,  392. 
Distinguished  from  a  fee  upon  a  fee, 

ib. 
See  Remainderij  893-4-5. 
Limitations  good  as  executory  devises, 

Gee  UmitaiionSf  395,  dzic. 
See  Remainders  contingent,  397. 

Limitaiionsj  398. 
Generally  distinguished  into  three  kinds, 
399. 
Two  relative  to  real  estate,  ib. 
1st  sort,  To  arise  at  a  future  time 
after  a  mesne  departing  with 
the  whole  fee-simple,  399. 
The  event  may  be  certain  or 
uncertain,  ib.  n.  d. 
'  3d  sort.  To  arise  at  a  future 
time  without  any  mesne  dis- 
position of  the  fee,  400. 
The  event  may  be  certain 
or  uncertain,  399.  n.  d. 
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EX 

BzBCtJTOBT  DbTDBI, 

More  extended  description 
of  the  second  sort,  400. 
Tlie  third  sort  relates  to  chattels, 
401. 

Of  these  a  deyise  over  after  a 
devise  for  life  was  void  at 
oommon  law,  aod  the  whole 
property  vested  in  the  devisee 
for  liie,  402. 
Distinction  taken  between  a  devise 
of  the  use  of  a  personal  thing, 
and  of  the  thing  itself,  ib. 
Such  limitations  over  are  now 
held  good  in  a  will  or  by 
way  of  trust,  ib. 
See  Dreehold^  400. 

Executory  devise,  because  a  devise  to  a 
SQfU  (heir  at  law)  and  hit  heirs,  ^c.  is 
inoperative  as  a  devise,  and  the  son 
takes  by  descent,  401. 
See  Ttmu  of  years,  408. 

Good  \  *^  ^^'      I  ^^   CkMtU    real 
\  in  equity,  \    and  permnMUt  404. 
Of  chattels  personal : 

Distinc(ion  between  a  bequest  of  the 
use  of  a  thing  and  of  the  thing  itself, 
405. 
This  distindion  modified  in  certain 
cases,  ib. 
Yet  in  these  cases  the  legatee 
ibr  life  was  the  executrix, 
406. 
Thedistinction  removed  eDdrsly,  ib. 
By  the  old  rule  of  the  court,  a  bill 
might  be  exhibited  against  the  le- 
gatee for  life  to  give  security,  dec.  ib. 
The  later  practice  is  ibr  an  in- 
ventory to  be  signed  by  the 
devisee  lor  life,  &c.  to  be  de- 
posited with  the  Master,  dtc. 
40T. 
As  to  the  degree  or  quality  of  the 
property  acquired  by  the  persons 
taking  the  limited  or  restricted 
iQterest  for  life,  dsc.  ib. 
The  essential  differeiioe  between  an  exe- 
cutory devise  and  a  contingent  re- 
mainder, 416. 
1st.  In  the  subject  or  modes  of  such 

interests,  418. 
9d.  In  the  consequential  natures  or 
qualities   of  the  estates   when 
created,  418. 


EX 

EXBCCTOBT  DSVISBS. 

After  a  devise  in  fee, 

Whether  barrable  by  fine  and  non- 
claim,  ib.  D.  in  mar. 
An  executory  Revise  (after  a  devise  in 
fee)  is  not  barrable  by  recovery,  un- 
less the  executory  devisee  comes  in  as 
vouchee,  419. 
An  executory  devise  (after  a  devise  to 
T.  in  fee)  on  T.'s  death  without  issue 
living,  IF.,  passes  only  a  collateral 
and  mere  possibility  durii^  the  joint 
lives  of  T.  and  IT.,  ib. 
Executory  bequests  in  chatteb  areequal- 
ly  secure  as  in  real  estates  against 
the  dispositions  of  the  first  devisees 
or  legatees,  dec.  421. 
Elxecutory  bcMjuests  in  chattels. 

Not  destroyed  by  the  merger  of  the 

life  interest,  ib. 
Nor  by  the  feioffment  or  other  for- 
feiture of  the  fiM  devisee  or  le- 
gatee, ib. 
Nor  by  entry  for  the  ferfeituze,  428. 
May  be  discharged  by  release  from 
the  executory  devisee  unto  the 
first  taker,  ib. 
See  Terms,  422,  429. 
An  executory  devise  or  conditionai  limi- 
tation made  upon  an  estate  tail,  may 
be  baired  by  a  recovery  sufieiod  by 
the  tenant  in  tall,  .428-4. 
See  OmdUionj  424. 
Their  privilege,  exeraptinff  them  from 
being  barred  or  destroyed,  is  the  foun- 
dation of  the  rule  against  perpetuities, 
429. 
Mr.  Hai^^ve's  statement  of  the  princi- 
ples on  which  the  limits  against  per- 
petuity were  fixed,  ib.  n./. 
May  be  to  a  devisee  uncertain^  titl  the 
very  instant  appointed  for  the  rising 
of  the  executory  estate,  ib. 
May  be  nnbarraUe  by  fine<Mr  recovery ,  ib. 
Thus  unbarrable  and  thus  unoer- 
"^       tain  would  have  been  a  shelter 
lor  a  perpetuity  if  sdme  limit  had 
not  been  prescuribed,  ib. 

This  limit  was  fixed  at  law  by 
'    the  judges,  ib. 
Hie  courts  of  equity  followed 
thto  coofts  of  law,  ib. 
Statement  of  this  rule  against  per- 
petuity, lb. 
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Bxecutory  bequests  in  ciialteis* 

So  far  as  they  go,  cre^  a  perpetuity  or 

an  estate  untenable,  till,  Ckc.  480. 
Of  freehoid  estates: 

By  the  time  of  vesting  (as  to  the 
rule  against  perpetuity)  is  meant 
the  time  of  vesting  of  the  free- 
hold, and  not  the  time  of  vesting 
in  possession,  481. 
An  executory  devise  over  (by  th^  word 
remain)  may  determine  a  remainder 
in  fee,  without  afiecting  the  life  estate, 

Are  good,  if  to  vest,         . 
Within  a  life  in  being,  481-3. 
Or  within  the  compass  of  several  lives 

in  being*  ib. 
Or  within  a  short  time  after,  as  twelve 

months,  &c.  482. 
Or  within  twenty-one  years  after  a 
life  in  being,  ib. 
See  JSge  of  twtnJty-'One  year$y  488. 
Carrying  the  whole  interest,  ib. 
Devise  to  ^.  in  fee,  ^nd  if  W.  dies 
under  age,  then  to  T.  in  fee,  and 
if  T.  dies  under  age,  then  to  X 
when  he  attains  twenty*one«     T, 
dies  under  age  in  fF.'s  life-time; 
then  W.  dies  under  age,  and  after 
X  attains' twenty-one,  ib. 
Of  money,  &c.  and  bank  stock,  may  be 
good  by  way  of  trust,  for  such  of  Jl.  's 
children  as  shall  attain  twenty-one, 
484. 
See  Jige  of  twenty-one  yeart^  ib.  n.  k. 
Two  cases  of  great  importance  de- 
cided since  the  publication  of  Mr. 
Feame^s  Essay. 

1.  Double  allowance  for  the  case 
of  a  posthumous  son  (leasehold 
for  years,  ib.  n.  /. 

2.  Accumulation 4u ring  the  lives  of 
of  several  persons,  and  the  lives 
aiid  life  of  the  survivors  and 
survivor  of  them,  6cc,  ib. 

See  JlccunudaHonj  ib.  486.  n. 

An  executory  devise,  either  of  a  real  or 
personal  estate,  which  must,  in  the 
nature  of  the  limitation,  vest  within 
twenty-one  3rear8  after  a  life  in  being, 
is  good,  437-6. 

As  to  their  limits,  439. 
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,Mr.  Hargrave's  three  arguments  refer- 
red to ;  as  to  the 

Introduction  of  executory  devise, 

434.  n. 7.  442  n. 
Gradual  settlement  of  its  limits, 

442.  n. 
Principles  of  law  }>y  which  it  is 
regulated,  ib. 
.    It  was  doubted  whether  the  period  of 
twenty-one  years  and  a  few  months, 
after  lives  in  being,  was  allowable, 
when  it  did  not  refer  to  the  life  c^  an 
infant,  &c.  ib. 
This  doubt  is  now  removed  by  a 
late  case,  in  which  it  was  held, 
that,   an    executory  devke    is 
good,  though  not  to  take  efiect 
till  the  end  of  an  absolute  term 
of  twenty-one  years  after  a  life 
in  being,  ^.,  without  referetice 
to  the  infancy  of  the  person  in- 
tended to  take,  484.  n.  /•  448. 
n. 
An  executory  devise  of  a  real  estate, 
To  take  eftect  afler  a  dying  with- 
out heirs,  or  without  issue,  is 
void,  because  too  remote,  444. 
Cannot  be  barred  by  fine,  ib.  n.  a. 

The  reason,  ib. 
Cannot  (unless  limited  upon  an 
estate  tail)  be  barred  by  a  re- 
covery, ib. 
The  reason,  ib. 
Of  personal  estate, 

Cannot  be  barred,  by  the  first  taker, 
ib. 
See  Tail,  444.  n.  a. 
The  limits  of  executory  devises  were 
settled  by  analogy  to  the  case  of  strict 
entails,  444.  n.  a.  445.  n. 
Too  remote  at  law. 

Are  wholly  void ;'  and  not  good  so 
far  as  they  do  not  exceed  the  line 
prescribed,  ib. 
If  it  were  res  iniegrOf  it  might  be 
a  sufficient  and  more  just  check 
to  hold  such  devises  void  for  the 
excess  only,  ib. 
See  Revertioth  447. 

Jmplioatum^  458. 
On  ftiilure  of  issue  male  of  the  testator's 
body,  454.  n.  c. 
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Held  void  by  Lord  Northiogton,  as 

too  remote^  and 
80  considered  by  Lord  Thtirlow,  lb. 
Held  good  by  Lord  Lougbborough, 
on  the  ground  of  iinplyinff  the 
words  living  at  the  tegtatars  de» 
cease,  the  devise  being  in  trust 
for  payment  of  debts  and  lega- 
cies, in  aid  of  the  personal  es- 
tate, ib. 

See  ImjplicMion^  450.  n.  6. 
In  verbU  de  pra§eniij  Uy  a  person  not 

in  e««e,  467. 
Distinguished  from  conditional  devises, 
to  take  efiect  upon  a  contingent  event, 
to  be  decided  at  or  before  the  testa- 
tor's decease,  458.  n.  d. 
Distinction  between  an  executory  devise 
to  j9.'8  issue  in  tail  void  in  its  crea- 
ation,  and  such  an  .executory  devise 
which  may  become  void  in  event 
only;  viz. 

In  the  former  case,  the  devise  over 

is  void  as  too  remote,  458*9. 
In  the  latter  case,  the  devise  over  is 
good  as  a  remainder  expectant 
on  the  estate  tail,  if  that  takes 
eSect ;  and  if  it  does  not,  then 
as  an  executory  devise  to  take 
efl^t  on  B,*B  decease,  ib. 
'  The  same  limitation  may  be  a  remain- 
der in  one  event,  and  an  executory 
devise  in  another  event,'  ib.    / 
The  distinction  between  an  executory 
limitation  to^a  person  not  in  esse 
when  made  per  verba  de  pre$enHj 
and  when  made  per  verba  de  future^ 
18  no  longer  attended  to,  459-60. 
Of  personal  estate,  after  a  dying  with- 
out issue  generally,  is  also  too  re- 
mote, 460. 
After  a  dying  without  heirs,  is  in  gen- 
eral void,  466. 
Exception  in  certain  cases,  where 
the  devisee  over  is  capable  of 
being  collateral  heir  to  the  first 
devisee,  ib. 
Further  exception,  where  the  limi- 
tation over  is  to  the  heirs  of  the 
testator  himself,  if  such  heirs 
must  also  be  hehrs  to  the  first 
devisee,  467. 
Void,  See  Heira,  467-8. 
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An  executory  devise  over  (after  a  de- 
vise to  on^  and  his'  heirs)  may  be 
good,  if  limited  to  take  place  on  an 
event  which  must -happ^i  within  the 
compass  of  a  life  jn  beiog,  468. 
An  executory  devise  to  vest  on  a  dying 
without  issue,  within  aiife  in  being, 
is  good,  ib. 
An  executory  devise. 
Of  a  term  of  years,       >  governed  by 
Of  the  trusts  of  a  term,  ^     the   same 

rules,  470. 
Executory  devise  over  of  a  term  in  case 
A.  should  die  before^he  expiratkm  of 
/  the  said  term,  not  having  issue  of  his 
body  then  living. 
Held  good,  by  referring  the  words, 
then  livings  to  the  time  of  the 
death,   and    not   to   the   other 
words,  before  the  expiration  of 
the  term,  ib. 
An  executory  devise  over  is  good,  if  to 
take  efliM^t  on  a  dying  without  issue 
within  twenty-one  years  after  a  life 
in  being,  470-71. 
Of  terms  of  years  01  other  personal 
estates,  471-2. 

The  Court  of  Chancery  has  very 
>  much  inclined  to  lay  hold  of  any 
words  in  a  will  to  confine  dying 
without  issue  to  dying  without 
issue  living  at  the  person's  de- 
cease, ib. 

See  Legacies^  ib. 
See  Survivor  J  472. 
Of  personal  estate,  473. 

Then  after  her  decease,  construed 
immediately  after  her  decease, 
though  preceded  by  the  words  if 
she  should  die  without  issue, 
dec.  ib. 
Of  a  chattel  interest,  ib.  n.  «. 
Leaving  no  lawful  heur,  construed 
leaving  no  issue  at  the  Hme  of 
death f  ib. 
Of  real  estate,  ib.  474.  n. 
Leaving^  no  ieeve  behind  him,  re- 
ferred to  the  decease,  dsc.  ib. 
Of  personal  estate,  475,  n.  «.  475.  n. 
^  he  hae  no  eueh  heire,  construed  in 
default  of  heirs  of  the  body,  ib. 
Of  chattels  real,  478.  n.  s.  476.  n. 
Leaving  no  heirs  of  the  body,  refer- 
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red  to  the  decease,  dz^.  473.  n.  «. 
476.  n. 
Executory  devhe  of  real  estate,  or  re- 
mainder? ib. 

Leaving  no  issuer  construed  as 
qualifying  heirs,  to  heirs  of  the 
body,  ib. 
No  dirtincti(Hi  between  a  devise  of  the 
interest  of  money,  and  of  the  money 
itself,  to  one  for  life,  474-5. 
Of  real  estate,  476. 

The  words  dying  wiihout  inue  are 
generally  construed  in  the  general 
sense  of  the  words,  ib. 
The  same  words,  viz.  dying  withotd 
t««tie,  taken  in  two  different  senses, 
being  applied  to  both  real  and  per- 
sonal estate,  476-7. 
And  this  against  Lord  Kenyon's 
opinion,  but  not  against  Lord 
Eidon's  opinion,  477.  n.  tu 
In  case  of  the  death  of  a  person  under 
age,  and  without  leaving  any  law- 
ful issue,  477. 
Executory  devise,  or  remainder?  ib. 
Ofpersonal  estate,  478. 

On  a  dying  without  heirs  or  issue, 
may  be  restrained  as  before  men- 
tioned, whether  the  limitattoa  to 
the  first  devisee  or  legatee  is  inde- 
finitely, or  for  life  expressly,  or 
to  such  legatee  and  his  heirs,  or 
heirs  of  his  body,  or  issue  or  chil- 
dren, 478. 
Distinction  taken  in  some  insjtancesbe- 
tweena  limitation  of  a  term  by  such 
words,  as  in  the  case  of  a  real  estate, 
would  give  an  express  estate  tail ; 
and  a  limitation  of  the  same  by  such 
words,  as  in  the  case  of  a  real  estate, 
would  only  gi3Fe  an  estate  tail  by  im« 
plication,  479. 

The  grounds  of  this  distinction,ib. 
Authorities  directly  overturning 
thedistinction  in  both  its  points; 
viz.  as  well  in  respect  to  the  va- 
lidity of  the  subsequent  limita- 
tion over,  as  in  regard  to  the 
whole  not  vesting  in  the  first 
devisee  or  legatee,  481. 
On  a  dying  without  issue,  See  5tir- 

vivoTi^  tb. 
The  expression  c^tTijr  tcA  Ami/ i«n/e. 
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Of  personal  estate, 

cannot  ex  vt  termini^  be  confined 

to  a:  dying  without  issue  living  at 

the  death  of  the  first  taker,  482. 

Of  cows,  horses  and  other  personal  es« 

tate  to  the  testator's  executors,  on  a 

dying  without  issue,  to  be  by  them 

distributed,  construed  to  be  on  a  dying 

without  issue  (hen  livii^,  ib. 

Ofpersonal  estate.  See  Per$onal prof>i' 

sionj  483.    DiiOneiion^  ib.. 
Executory  bequests  of  personal  estate^ 

See  Lulinetion^  ib. 
Executory  bequest,  See  Dying  without 

%9iuej  484.  n.  s.  485-6-7. 
See  Term  of  year e^  488. 
Fbr  life  to  one  in  et«e,to  take  place  after 
a  dying  without  issue  generally,  may, 
it  has  been  held,  be  good,  ib. 
The  reason,  ib. 

The  soundness  of  this  d^ision 
_  seems  to  be  doubted,  ib.  in  mar. 
Of  chattels,  490.  n.  a.  401.  n. 

By  words  Which  would  imply  an  es- 
tate  tail  in  real  property,  ib. 
See  A tti«,  495. 

Executory  bequest.  See  Terme^  ib. 
See  LeoMeefor  JtDes,  495-6. 
To  take  eflbct  at  a  period  which  exceeds, 
or  appears  to  exceed  the  prescribed 
boumkiry,  may  be  good,  if  czeaied  in 
leasehold  for  lives,  or  in  leasehold  fbr 
twenty-one  years,   See  Condilional 
Umiatkmj  500.  n.  e. 
See  Perpehdiy^  502. 
Whenever  one  limitation  of  a  devise  is 
taken  to  be  executory,  all  subsequent 
limitations  must  likewise  be  so  taken, 
508. 

Explanation  of  this  rule,  ib. 
Questions  frequently  arise  in  prac- 
tice which  turn  on  this  point,  504. 
Yet  a  subsequent  limitation  may  be 
so  limited  as  to  take  eflfect  either 
in  defeult  of  the  preceding  limi- 
tation taking  eflect  at  all,  or  by 
way  of  remainder  after  it,  if  that 
should  take  eflect^  506. 
JSxectttory  bequest  afler  a  bequest  for 

life.  See  Terms  of  ysors,  504. 
Every  executory  devise  is 
Either  a  limitation  after  the  freehold 
has  been  disposed  of,  dec. 
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Or  a  freehold  to  oommenoe  infuiuro^ 
604. 

EzpiaoatioD  oftjie  text,  ib.  n.  A. 
See  /Mng,  &c.  506.  in  mftr. 
Imny  507. 
Dtseeni^  ib. 
ImpHcaHon,  608-0. 
To  take  efiect,  as  such,  on  failure  of  a 
pnBceding  limitatioD  after  it  shall  havQ 
Tested,  may  take  efiect  in  some  way 
or  other,  though  such  preceding  limi- 
tation fiul  by  never  vesting,  and  not- 
withstanding the  will  is  silent  on  the 
subject,  508-0-10.  642-3, 

Whether  it  ia  the  same,  where  the 
preceding  limitation  is  void  for 
remoteness,  608.  n.  k,  600.  n. 
.     610.  n. 
As  to  remoteness, 

Ageof  23,  >  seejlilpotrwm,  608,  n.  k. 

27  r  See  PerMonal  etiaiej  ib. 
Preceding. 
Failing  by  never  vesting  or  attaching, 
See  FttUurej  608-9.  &c. 
As  to  limitations  over.  See  Whole  in- 

Urett^  614.  &c. 
See  fiemoteniM^  622.  n.  m. 
An  executory  devise  to  the  heirs  male  of 
the  body  of  C.  is  good,  624.  n.  ft*,  the 
text  in  page  624  being  imperfect. 
A  contingent  remainder  supported  by.  a 
freehold  once  vested,  cannot  by  any 
subsequent  accident  enure  as  an  exe-' 
ciitory  devise,  ^26.  See  Lapsed  De- 
me,  625. 
To  A,  and  his  hein  every  Monday,  and 
to  B.  and  his  heirs  every  Tuesday, &c. 
See  Conditional  timitaHonSf  627. 
An  executory  devise  per  verba  de  prx^ 
tisrUi,  632-3. 

Whether  good  where  the  devisee  is 
not  a  person  capable  at  the  death  * 
of  the  devisor,  632-8. 
No  case  appears  to  have  been  deter- 
mined-upon  this  distinction  between 
,  verba  de  prmseiUi  and  verba  de 
fmtwrOybSS.    . 
To  an  iniant  tit  venire  sa  mere  is  at 
this  day  clearly  good,  though  he 
be  bom  after  the  testator's  death, 
685. 
Certain  cases  which  only  this  distinc- 
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tion  can  now  aflfect;  viz.  where  do 
intention  of  any  thing  else  than  an 
immediate  devise  to  take  efiect  im 
prmeemi  can  be  collected,  533.  n. 
9.  536-7. 

Yet  some  lines  to  this  efiect  were 
expunged  by  Mr.  Feame  in 
his  copy,  536.  n.  «.  and  see 
xxxi. 
In  the  in&ncy  of  executory  devises 
there  is  no  wonder  that  a  distinc- 
tion between  verba  de  prxsenti  and 
verba  deJtUuro  should  have  been 
taken,  and  that  it  should  have  pre- 
vailed to  a  kind  of  rigid  absurdity, 
636. 
The  distinction  appears  to  have  been 
grounded  upon  some  supposed,  or 
upon  the  want  of  some  required, 
evidence  of  the  testator's  intention, 
ib. 
See  DitcreHmi  of  ajudge^  ib.  n.  I. 
Void  originally. 

In  event  only,  634.  in  mar. 
The  vested  freehold  and  inheritance  not 
being  in  the  meantime  disposed  oC 
descend  to  the  testator's  heir  at  law, 
637. 
See  pages  642-3.  and  Execuior^ 
devisee,  603-4.  5a8-d-10. 
Executory  devise  over,  See  />e«e€ii/, 

637,  in  mar. 
In  tail. 

Whether  banrable  by  a  recovery  suf- 
fered by  the  person  entitled  to  such 
contingent  interests.  See  Tat/,  637. 
n.x. 
As toaccumulation.  See  Freekold, 637, 

n.  X.  638.  n^     Trusts^  ib. 
Executory  devise  over-  (of  real  estate) 
after  a  preceding  limitation,  643. 
In  this  case  the  intermediate  pro6ts 
between  the  determination  of  the 
first  estate  and  the  vesting  of  the 
limitation  over  will  go  to  the  heir 
at  law ,  if  not  otherwise  disposed 
of,  643. 
See  Pro/b«,  644. 

To  a  person  on  his  attaining  twenty-one, 
647.  n.  d. 

Cases  in  which  such  a  devisee  takes 
a  vested  remainder  in  fee,  imme- 
mediately,  to  come  into  posses- 
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sion  on  his  attaining  tweiity-one» 
547.  n.  d.  ' 

An  executory  inlerestf  whether  in  real 
'  or  personal  estate,  is  transmissible  to 
the  representative  of  the  devisee,  when 
such  devisee  dies  before  the  contin- 
gency happens ;  and  if  not  before  dis- 
posed of,  will  vest  ill  such  represen- 
tative when  the  contingency  happens, 
652-3-4-5. 
Application  of  this  doctiine  to  lega- 
cies, 552.  n.  g. 
See  Legacies^  ib. 
See  Descent y  561. 

Wattt^  562. 
See  more  of  Executory  Devises,  18. 23. 
247. 

BxBCinX>ST  ESTATBS, 

See  Recovery^  428. 

EXBCUTOBY  ImTBKSSTS, 

Descendible  are  devisable,  368.. 

All  contingent  and  executory  interests 

and  possibilities  which  are  descendible 

are  also  devisable.    See  Remainders 

eoniingenif  548.  n./.  ^ec. 
ExBciTTOKr  LniiTATioirs,  17. 

See  Condiiianal  HmUaHonM^  500.  n.  e. 
EzBCUTomY  Tamrrs, 

In  wills  (no.  lees  than  in  articles)  may 

be  modelled  in  equity,  118. 
Are  well  understood,  139. 
See  mote  of  Executory  Truato,  113-14. 

107.  891.    And  see  TVuiU  exicuiary 

generally. 
ExBCirroBT  Usbs,  dec 
Or  future  uses  or  trusts.  See  TVvjte,  51 4. 

n.  /.    U$eif  dec. 

BxPBCTAirCT. 

Of  an  heir  in  the  life  of  his  ancestor, 
though  less  than  a  possibilily,jnay  be 
bound  in -equity  by  an  agreement,  and 
in  law  by  a  fine  levied  by  the  heir ; 
and  the  fineoperales  by  estoppel  after 
the  descent,  551. 

EXPBMSB, 

rfcf  i;Kj>».i?---L_nLji-iirBiiinMin  fimiiiiin  ■■  »»ro 
y^  iiK^auon  ana  qwuuiu  iu  xim  iivmg.,!  /  o. 

EXPBBSSION, 

Ofadeed,  28.  n.  2. 

Plain,  or  necessary  implicatioD«  126. 

ExTBlfT,  85. 

F. 
Failubb, 

In  the  world,  249,  n.  a. 


FB 
Failubb, 
Of  a  preceding  limitation,  by  a  way  not 
taken  in  by  the  introductory  words  of 
an  executory  or  other  limitation  over, 
viz.  by  never  vesting  or  attaching  at 
all,  does  not  prevent  the  limitation 
over  from  taking  effect,  508-9.  510. 
542-3. 
Favob, 

Shown  to  the  heir  at  law,  476,  511. 
Which  the  law  shows  to  the  owner  of 
the  inheritance,  552,  n.  gk  II. 
Fbb, 
The  whole  fee  being  first  limited  leaves 
no    remnant    to    be   limited    oVer, 
12. 
Determioable,  13.  n.  A.*. 
Legal  See  Devise^  125. 
Legal  or  equitable?  131. 
Fee  determinable,  or  chattel  interest? 
226.  n.  d. 
Devise  to  trustees  and  their  heirs 
until  N.  attains  twenty-one,  and 
when  JY.  attains  twentj-one,  to  N, 
fer  life,  with  remainifors  over,  ib. 
Fee  or  not  t    See  DetUe,  304. 
Fee-simple  conditioQal,  319. 
Fee  or  tail?  352.  379.  418-19L 
See  Heirs,  395-6.  466.  507. 
ExeaUory  devisest  466-7. 
Aitie^  467. 

Remainder  or  exeeulory,  devise  ? 
dtc.  473.  n.  s.  476.  n.. 
Tail.  477-8. 
Fee-simple  conditional  at  common  law, 

355. 
Fee  or  life-estiste  ?    Devise  in  trust  to 

seU»  356-7. 
A  fee  passes,  by  a. devise  upon  a  trust 

reaching  the  whole  fee,  357-9. 
A  fee  cannot  at  common  law  be  mount- 
ed on  a  fee ;  and  this  in  three  sets  of 
cases,  372»n. «. 
First  set: 
Fee  simple  qualified  or  determin- 
able, with  a  limitation  over, 
on  its  regular  expiration,  ib. 
Secobd  set: 

,  Fee-simple  absolute,  with  a  limi- 
tation over  on  a  general  Mure 
of  heirs,  ib.   . 
Third  set: 
Fee^imple  limited,  with  a  limita- 
tion over,  if  a  particular  event 
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happens  within  a  Itmited  time, 
872.  n.  a. 
These  aecs  of  Umitationa  do  not  in- 
clude lioiitattona  to  one  and  his 
faehrs,  either  pur  auter  vie  or  re- 
duced by  implication  to  an  estate 
tail,  ib. 
A  fee  cannot  at  common  law  be  limited 

on  a  fee,  872-8. 
A  base  and  determinable  fee  as  a  limi- 
tation to  one  and  his  heirs,  so  long  as 
J.  S.  has  issue,  378* 
A  fee  limited  on  a  fee,  may  at  this  day 
be  good  in  a  will  or  by  way  of  use,  ib. 
Two  or  more  several  contingent  fees 
may  be  limited  as  substitutes  or  alter- 
natives one  for  the  other,  ib. 
Fee  in  children,  or  tail  in  father?   375. 
Fte  with  a  double  aspect,  878. 
Base  fee,  See  Fine  levied^  880.  n.  x. 
Conditional,  See  CcndUicinalfieMj  881. 

n.  a.  882.  n,  '      '        ' 
Pee  determinable  on. payment  of  debts 
and  funeralezp^nses  out  of  the  rents, 
dz;c.  in  aid  of  the  personal  estate,  450. 
n.  b. 
Fee  determinable  with  lives,  See  Lia$e9 

for  Uvesj  498-9. 
Fee  simple,  See  RemoteneUy  622*  n.m. 
Legal  fee  in  trustees.  See  Support^  d^. 

526.  ^ 
See  more  coneerning  a  Pee,  8.  n.  c.  1. 
18.  ib.n.^  ♦.14. 

FcttB  COVBRT, 

See  Fine  «iir  concesserunt^  497. 

pBOFPJfBNT, 

By  tenant  for  life  after  a  demise  for 
ninety-nine  years,  in  trust  for  himself, 
18. 

Use  resulting,  42. 

See  Fine  levied,  220. 

Feoffment  or  fine  at  common  law,  may 
be  restrained  by  condition,  260. 

Peoffrnent  by  indenture,  with  words  of 
bargain  and  sale  only,  with  a  letter  of 
attorney  therein  to  make  livery,  with 
covenant  in  the  same  indenture  by  the 
bargainee  or  feoffee,  to  stand  eeietd 
to  certain  uses  :-^these  uses  were 
held  to  be  raised  upon  the  contin- 
gency, according  to  the  limitation, 
274. 

A  feoffment  or  other  act  working  a  dis- 
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PBOPFKBIfT, 

continuance,  may  destroy  a  contin- 
gent remainder  where  a  diaseiain 
would  not,  287-8. 

See  Foffntttre,  288. 

By  tenant  for  life,  being  the  person 
having  the  seisin  supposed  requisite  to 
serve  the  contingent  remainders^  has 
been  considered  to  destroy  the  oon- 
tingent  reqiainders,  ib. 

By  tenant  for  life,  not  being  such  person, 
may,  or  may  not,  destroy  the  contin- 
gent remainders,  according  to  circum- 
stances, ib. 

See  Baron  and  Feme,  289. 

A  feoffment  by  tenant  for  lifef  though 
with  notice,  dsc.  devests  all  estates, 
and  destroys  privity  of  estate,  297. 

Peofinaent  of  cestui  que  trust  for  life, 
where  the  legal  estate  is  created  by 
one  deed,  and  the  trust  by  another, 
321.  n.  e. 

Feoffment  being  a  forfeiture,  324. 

A  feoffment  on  condition  by  tenant  for 
life,  may,  or  may  not,  destroy  a  con- 
tingent remainder,  849. 

A  feoffment  to  the  use  of  a  will,  851. 

A  feoffment  to  uses,  853. 

Feoffment  to  one  for  years,  with  condi- 
tion to  have  fee,  361. 

Feoffment  divesting  op  disturbing  estates, 
380.  n.  X. 

See  Conveyances,  416.  n.  a. 
.  Executory  devises^  6&c.  in  chattels, 
421. 

See  more  of  Feoffments,  6.  21.  298. 
817.  821.  328.  827.  n.  /.  852. 
Fbtoal, 

Burthens,  84. 

Institutions  opposed  alimation  and  com- 
merce, 85. 

Principles,  ib.  807. 

Tenures,  87. 

Restraints^  88.  n.  s. 

Polity,  See  SettUmeht,  562,  n.  k. 
Fbuds, 

Ancient  rules  of  property  are  of  fsudal 
tincture,  88. 
Fiction, 

Of  descent.  See  Rule  in  Shelley's  esse, 
193. 

See  also,  194. 
FiNB  Lbvibd^ 

By  tenant  for  life  after  a  demise  for 
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ninoty-niae  years,  in  trust  for  himself, 
18. 

See  7W,  84.     Tru8t9,  ib. 

Use  resulting,  42. 

A  deed  to  lead  the  uses  of  a  fine,  is  not 
to  be  considered  as  marriage  articles, 
See  SeUlemerU^  111. 

A  line  to  mahe  a  tenant  to  the  Pradpe 
may  operate  by  estoppel  without  ac- 
quiring the  freehold,  as:  a  feoffment 
would  have  done,  220.  * 

A  fine  (by  statute)  of  an  estate  tail  can- 
not be  restrained  by  condition,  258. 

A  fine  (at  common  law)  being  a  discon- 
tinuance, may  be  restrained  by  con- 
dition, 259. 

A  fine  with  proclamations,  ib*  . 

A  fine  at  common,  law,  or  a  feofiinent, 
may  be  restrained  by  condition,  260. 

A  fine  by  the  reversioner,  and  five  years 
non-claim,  may  bar  a  contingent  re- 
mainder for  years  expectant  on  a  term 
of  years,  285. 

Fine  and  non-Claim,  286. 

A  fine  by  the  reversioner  does  not  dis- 
turb a  term  of  years,  in  trust  for  him, 
See  Rettrticn^  ib.    . 

The  reversal  (by  act  of  parliament)  of  a 
fine  will  restore  a  contingent  remain- 
der destroyed  by  the  fine^  815. 
A  reversal  for  error  will  not,  ib. 

A  fine  accepted  by  tenant  for  life, 
823. 

Fine  by  toiant.  for  life  and  remainder- 
man in  fee,  See  DeBtruciicn^  ib. 

A  fine  by  tenant  for  life  and  remainder- 
man in  tail)  is  no  discontinuance,  340. 

A  fine  accepted  from  a  stranger  by  les- 
see for  life  is  a  forfeiture,  &c.  850. 

See  Destrucium^  &c.  353-4. 

Fine  good  by  estoppel,  356. 

Fine  levied  by  trustees,  and  intended  to 
bind  a  contingent  interest  on  them  by 
estoppel,  857. 

Effect  of  such  a  fine,  ib. 

Heir  concurring  and  precluding  the  oc- 
casion of  a  fine.  See  2>ett«e,  858-9. 

Effect  of  a  fine  by  devisees  for  lifo,  with 
a  limitation  in  fee  to  the  survivor, 
858.  n.  c. 

Fine  passing  a  contingent  remainder  by 
estoppel,  865. 

Fine  in  fee  by  contingent  remainder* 


FI 
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man,  operates  -  as  the  fine  of  a  dis- 
seisee to  a  stranger,  866. 
A  fine  by  a  person  having  the  particular 
estate,  as  well  as  the  contingent  re- 
mainder, destroys  (not  passes)  the 
contingent  remainder,  ib. 
A  fine  operating  by  estoppel,  See  Re- 

fiuMderi  contingent^  ih. 
Fines  divesting  or  disturbing  estates, 

S80.  n.  X. 
See  PawerSj  380* «.  x. 
Fine  or  recovery,  whether  it  necessarily 
operates  at  common  law  as  a  forfeit- 
ure of  a  life-estate  and  a  destruction 
of  the  powers,  ib. 
A  fine  directed  to  confirm  uses  pre- 
viously  limited,  does,  confirm 
them,  iU 
The  divesting  operation  of  a  fine 
may  be  controuled  by  the  pre- 
vious agreement  of  the  parties,  ih. 
AVhether  controulable  by  H 
subsequent  agreementi  ib. 
Fine  and  deed  forming  one  oon« 

veyance,  ib. 
Fine  enlarging  (or  confirming)  an 
estate  tail  conveyed  by  bargain 
and  sale  into  a  base  fee,  ib. 
Fine  levied  by  tenant  in  tail,  con- 
firms prior  charges  or  incum- 
-  brances,  as  leases  not  warranted 
by  the  statute,  judgments,  mort- 
gases,  &c.  ib. 
Why  should  not  a  fine  levied 
bv  tenant  for  life  with  re- 
version  to  him  in  lee,  ope- 
rate as  a  fine  by  tenant  in 
tail?  ib. 
Fine  and  a  deed,  See  Powers^  ib. 
Fine  and  a  deed  executed  ten  days 
afler,  held  not  to  destroy  a  pow- 
er of  revocdtion  which  the  fine 
singly  would  have  destroyed,  ib. 
Fine  levied  by  tenant  for  life  for 
confirming  a  lease,  does  not  de- 
stroy a  power  of  revocation,  ib. 
Case  in  which  the  doubt  founded 
on  the  supposed  unavoidable  ef- 
fect of  a  fine  in  divesting  estates, 
&C.,  was  much  considered  and 
treated,  as  without  any  substan- 
tial ground,  ib. 
Doubt,  see  Billy  ib. 
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PiKS  Lbvisd, 
See  CoMwyiMoef,  416.  n.  a. 

Exeeuiarp  demst$j  418.  n.  in  mar. 

439.  ilN  n./. 
Lea§eM  for  lives^  496-6. 

By  a  feme  ooveit  for  oooreyiiig  her 
interest  in  leasehold  for  lives,  497. 

See  Expeetaney  ^an  ktir^  <dEc.  651. 

FfaMS  pass  at  law  by  estoppel,  not  only 
contingent  remainders,  but  also  any 
other  future  or  executory  interest  in 
lands  ef  inheritance,  ib. 

See  SeUUmtfU^  662.  n.  h,  II. 

A  fine  cannot  be  eflectually  levied  by  a 
minor,  ib. 

See  more  of  a  Fine  levied,  6.  d8.49. 51. 
930.  366.  817.  827.  n.  I.  852.  562. 
n.  g,  ib.  II.  664.  a. 
FkRST  Hns,  dEC. 

See  Rule  inSheliep^s  ea«e,  179. 
FixTtrBBS,  See  Heir  loamty  410. 
FoLLT,  See  Diecreticnj  dec.  685«  n.  I. 
FospsmrBs, 

Is  one  of  the  regular  modes  of  determi- 
nation incident  to  an  estate  for  life,  16. 

Ofa  life  estate,  84. 

By  discontinuance,  260. 

For  treason,  282.  288. 

Feoffment  by  tenant  for  life,  with  re- 
mainder to  his  wife  for  life,  is  a  for- 
feiture of  his  life  estate  and  of  his 
wife's  estate  in  remainder,  during  the 
..caV^rture,  288. 

See  Bqlnm  and  feme,  289. 

Forfeiture  not  divesting  any  estate,  See 

•    Detihiciim,  &c.  828. 

Forfeiture  by  tenant  for  life's  accepting 
a  fine,  ib.        /  * 

Forfeiture  bytfeoflfment,  824. 

Forfeiture  by  4enant  for  life,  826. 

Forfeiture  of  particular  estate,  345. 
•.  Forfeiture  by  feoffment  of  tenant  for  life, 
on  condition,  849. 

Forfeiture  ,b5^  tenant  for  life's  accepting 
a  fine^frorii  a  stranger,  850. 

Re-entry  for  condition  j^roken  after  a 
feoffment  on  the  condition,  reduces 
the  reversion  to  the  lessor,  and  the 
estate  for  life  to  the  feoffor ;  but  the 
right  of  entry  for  the  forfeiture  re- 
mains, ib. 

Forfeiture  by  levying  a  fine,  352.  866. 
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Forfeiture  by  lessee  lor  life  with  contin- 
gent remainder  over,  863. 

Whether  the  lessor  may  enter  T  ib. 
See  Abeyaneey  364-5. 
Forfeiture  by  sufifering  a  reoovery,  855. 
Forfeiture  by  feofluieat  by  tenant  for 

life  with  contingent  remainder  in  fee 

at  common  law,  360. 

Whether  the  grantor  can  enter,  ib. 
Forfeiture  by  tenant  for  life,  See  F%ne 

leviedj  880.  n.  a?. 
Not  by  recovery  by  tenant  for  life  with 

a  mediate  remainder  to  him  in  tail,  lb. 
See  Exeeuiorp  demees,  4^.  tn  ekaUeU^ 

421. 
See  more  of  Forfeiture,  6.  n.  d.  or  8.  n. 

16.  48. 

FoBMBDOir, 

In  dieeender,  82.  n.  p. 
In  remainder,  862. 
See  more  of  FormedoB,  47.  82. 

FBABXTBlfBlCBirT,  80. 

Fbaud, 

On  tenure,  87. 
See  U9e$  conditioma,  287. 
A  marriage  settlement  of  cfaattebas  heir 
looms  is  not  fraudulent,  merely  be- 
cause the  husband  is  in  debt  at  the 
time,  and  continues  in  possession  as 
the  teuant  for  life ;  particularly  if  the 
lady  is  a  ward  of  QuiBoery,  and  the 
settlement  is  approved  by  the  Master, 
d^c.  409. 
It  cannot  be  left  to  the  jury  in  such 
a  case  to  find  the  settlement 
fraudulent,  ib. 
See  Aeeumulatiany  484.  n.  L  488.  n. 
See  more  of  Fraud,  83. 
Fbbbbbnch,  246.  n.  g. 
Fbebhold, 
To  support  a  contingent  remainder,  8. 
To  commence  infuiuro  is  allowed  in  a 
will,  28. 

is  void  as  a  re- 
mainder, 24.  41.' n.  y. 
Commencing  tn  prmeetUi  and  not  tn 

fuiuroy  ib. 
To  commence  tnykftiro,  26.27. 42.  49. 

861. 
Resulting  freehold,  27, 

In  what  cases,  4U  n.  y. 
Whether  in  case  of  a  term  of  years 
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ezpvMsly  limited  to  the  ancestor, 
ib.  42.8. 
Not  where  the  use  is  expressly  limi- 
ted away  to  a  stranger  during 
the  life  of  the  grantor,  43. . 
Fr^hold  intrust,  remainder  to  the  hi^irs, 
dtc  of  the  freeholder.    See  Rule  in 
Shelley^B  aue^  35,  &c. 
Freehold  by  implication^  40^  41 .  n.  y.  IZ. 
The  freehold  cannot  bie  in  abeyance, 

41.  n.  y. 
A  freehold  by  implication  supports  a  re- 
mainder over,  42. 
To  support,' &c.  49. 
FreeholdiB  to  baron  and  /erne  succes- 
sively, remainder  to  their  heirs,  d^. 
68. 
Freehold  by  one  deed,  ^c.  with  a  limita- 
tion to  the  heirs,  &c.  of  the  freeholde^r, 
by  another  deed»  dec.  71. 
The  freehold  is  a  portion  of  the  inherit- 
ance ;  and  the  rule  in  Shtlley*^  cote 
only  prevents  apportioning  the  inher 
,ritance  between  the  ancestor  and  his 
successors,  dsc.  196. 
Freehold  requisite  to  support  contingent 

remainders,  281.  304. 
The  freehold  cannot  be  in  expectancy ; 
and  yet  may  pass  by  an  executory 
devise,  400. 
Vesting,  See  ExeaUorp  devises,  431. 
Desce^ible  freehold.  See  Leases  for 
Uves,  495.  n.  d.  495-6.     Tail,  497. 
See  Perpetuitjfj  502. 
Freehold  to  commence  in  futuroy  See 
Executory  devises,  M4..  Rent,  629, 
.&c.    Oj/ices,  530.    Digniiies,  ib. 
Freehold  descending  to  the  heir,  See 

Remainders  contingent,  505. 
Freehold  estates,  511;  and  see /n^pZioa- 

iian,  508-9.  dec. 
The  freehold  (in  land)  or  a  rent  in  esse, 
cannot  be  granted  to  commence  in 
fiOwro,  529. 

It  is  otherwise  of  a  rent  de  novo, 
See  Rent,  ib. 
The  freehold. 

At  common  law, 

Gould  never  be  in  suspense, 
537.  n.  «.  538.  n^ 
In  equity. 

May  be  suspended  by  a  trust 
for  accumulation,  ib. 
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Frbbhold, 
Freeholdand  inheritance,  542 ;  and  see 
Descent,  537.  >  Executory ^  demse^^ 
ib.  dec.     ProJUs,  543-4. 
See  also,  13.  308. 
Fbbshoum,  Customabt,  31 9^    ^ 
fvnseal  expsnsbs,    , 

See  Fee  determinable,  450,  n.  b. 

Household,  407. 
See  Heir  looms,  410. 
Settled  as  heir  looms.  See  Permmal 
esMe,  521. 
FuTUftB    Estates    and    IimsBBSTs    in 
RsAL  Property. 

1.  By  the  common  law,  381.,  n.  a. 
Reverter,  ib.  382.  n. 
Possibility  of  reverter,  ib.  " 
Escheat,  ib. 

Reversion,  ib. 

Remainder,  ib. 

Right  to  enter  on  breach  of  cob* 
dition,  ib. 

Before  the  statute  of  uses,  exe- 
cutory devises  generally,  and 
other  ccmditional  limitations, 
would  not  have  been  allowed 

.  by  the  courts  of  law,  -381.  n. 
a.  383.  n.     « 

2.  Conditional  limitations,  as  trusts 

in  equity  and  in  legal  devises, 
381.  a.  a. 
Void  at  law  before  the  statute  of 
uses,  and  good  an  trusts  in 
equity,  ib.  2. 
Good  in  legal  devises  by  custom, 
before  the  statute  of  uses^  ib. 
Future    bsta^tbs    Aim    irtvests    in 
Re1(L  Property, 

3.  Void  at  common  law,  and  good  as 
legal  estates^  since  the  statute  of 
uses,  381.  n.  a.  3. 

Conditional  limitations 
In  deeds,  ib.       '    . 
In  wills,  or  ezecvtory  deviseSi 
ib.  ■ 
Future  Interests, 
See  Contingent  Interests,  385. 
A  future  interest  capable  of  being  a  ooit* 
tingent  remainder,  is  not  an  executory 
devise  but  a  contingent  remiinder,380. 
A  future  interest ^iem^endible,  is  alsode* 
visable,  See  Remsdnders  canti^gent^ 
548»  n./.  4^.- 
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See  Perpetuity,  602. 
PvTuvB  (that  n  AVTxtL'KcomKBi!)  Pbo- 

PBBTT, 

Case  in  which  equity  established  an 
agreement  between  two  husbands, 
that  aH  legacies  which  shonld  be 
given  to  either  of  them  by  the  will 
of  T.  whose  pcesumptive  co-heirs 
they  had  married,  shouki  be  divid- 
.  ed  between  them,  550. 

PVTUSS, 

Trusts,  See  TrtaU^  514,  n.  I.  ^. 
Uses,  See  Accumulation,  597,  n.  x,  &c. 
Um9j  &c. 


G. 


Gavblkind, 
Lands  cannot  descend  to  females  as 
well  as  males,  154. 

Gs^ATIOlf, 

See  Aeeumulatum,  434,  n.  Z.  4d9.  n. 
SeUlemenij  569.  n.  h.  II. 
Gi«p, 

In  a  possessory  action,  ,!286.  n.  e. 
Goods,  dec 
Bequeathed  io  a  wife,  for  life,  may  be 
used  any  where,  die.  or  let  to  hire, . 
407. 
'  Household  goods,  ib. 

See  SeUlemenl,  406. 

GSANT, 

Of  copyhold,  67. 
.   Of  a  reversion.  See  iSSemn,  288. 
From  the  king.  See  Ccnditumt  426. 
See  ReoersioHj  440. 
Ikfir,  529,  dsc. 
A  pAnf  of  lent  de  nopo  to  uses,  in  the 
first  instance,  seems  liable  to  no  real 
ofajectioki,  529.  n.  q.    But,  gee  Bent, 
ib. 
See  Qfieei,  590. 
Digmiies,  ih, 
Hal^Blood^ 
Is  to  impediment  to  the  descent  of  an 

estate  tail,  47. 
See  iSTdrt,  467-8. 
Hafpinbsb', 

Private,  {  **  ^"^»  ^^'  "•  *•  "^• 
Hatxito, 
ConstructioD  of  the  word  having,  in  the 
statute  of  wills,  370-71. 


Hbibs, 

Of  the  body,  &c. 

DeMcrifiio  per9on»,^l , 

Of  the  body,  &c.  See  7atl,  38. 

The  word  htir$  referred  to  the  bodies  of 

both  husband  and  wife,  88*9. 
Right  heirs, 

Of  husband  andirife,  40. 

Of  two  other  persons,  ib. 
Heirs  of  baron  and  feme  may  mean 

their  ehildien,  ib. 
Heir  4>f  the  body,  perfurmmm  dani,  ib. 
Heir  special,  to  take  by  purchase,  44. 46. 
; taking  by  descent,  per 

formain  d&ni,  46. 
Heir  per /ormam  dom,  47. 181-2. 
Right  hetrs  of  grantor,  after  an  express 

limitation  of  the  use  away  during  his 

life,  are  not  words  of  purchase,  51-2. 
ffeir$  cfthe  body,  &c.  ofgrantor,  after 

an  express  limitation  df  the  use  away 

during  his  life,  vtiaj  be  wonis  of  pur* 

chase,  ib« 
Heirs  special,  of  grantor,  cannot  take 

by  purchase  ia  the  oonveyaabe  at 

common  law,  52. 
In  a  conveyance  at  common  law,  a 

limitation  to  the  heirs  special  of  the 

grantor  is  void,  ib. 
The  reason,  ib. 
Heirs  to  copyhold,  69. 
Heirs,  dsc.  ^hen  words  of  purchase,  and 

when  of  limitation,  79. 
The  word  hein,  in  the  common  limite- 

tion  to  a  man  and  his  heirs  for.  ever, 

is  a  word  of  limitation,  80. 
Heirs  male  of  the  body,  &c.  as  words 
'    of  purchase,  have  an  equivocal  effict, 

ib. 
Heirs,  as  purchasers.  See  Rtile  <^  Ulw, 

86. 
'  Heirs  female, 

How  construed  in  marriage  arti- 
cles, 101. 
Heirs  male, 

How  eonstrued  in  marriage  arti- 
cles, ib.  • 
Heirs  of  body  of  husband  by  his  wife, 

how  construed  in  marriage  articles, 

102. 
Heifs  female  distinguished  from  heirs  of 

the  body,  103. 
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HE 

HkiSb« 
Heirs  female  distinguished  from  heirs 

of  the  body,  108. 

U&TB  of  the  body,  104.  123. 

Heirs  of  the  body  include  dalighiers  of 
a  SQD  as  well  as  daughters  of  the  mar- 

-    riage,  111,    . 

Heirs  of  body  of  ce$hd  qu€  truM^^  may 
be  construed  as  words  of  purchase  in 
other  instruments  than  marriage  arti- 
cles, 114. 

Heirs  of  the  body,  held  words  of  pur- 
chase in  Bagskaw  v.  Spencer^  con- 
trary to  former  determinations,  130. 

Heir  male^  whether  a  daughter's  son 
can  take  by  purchase  as  heir  male  to 
the  daughter's  father  ?  132. 

Heirs  of  the  body,  qualified  by  other 
words,  may  be  words  of  purchase, 
even  at  law,  notwithstanding  the  rule 
in  ,Skelley*s  cau^  149« 

Heirs  or  heir  may  be  qualified  by  re- 
ference, ^.  and  words  ^  of  limitation 
epgrafkd,  &c.  as  to  the  rule  in  Skeh 
ley* 9  catty  152.  ■ 

See  hiuet  153. 

Heir  male  cannot  take  by  descent,  where 
he  is  not- to  have  the  inheritance,  ib. 

Heirs  of  the  body  may  be' explained  to 
mean  sons,  154. 

Heirs  male  (in  plural)  cannot  be  re- 
strained, nor  a  settled  rule  of  law 
broken  into  by  uncertain  or  doubtful 
words^  161. 

Heir, 

First,    ) 

Next,    \  See  Hule  in  ShelleyU  0096^179. 

Eldest,) 

May  be  either  nomen  coUecHtum^  or 
dengnaiio  peraonrnj  ISO. 

.  ,       >  See  Rule  in  SAeA 

H«"^!SrpSl      f     ley's  coMt,  191. 
general,     ^     ^^^^^  Deneni, 

192. 

taking  by  purchase, 

or  descent?  194. 

See  Descent^  ib. 

Heirs  taking  as  such,  that  is,  as  answer- 
ing that  diescription,  can  only  take  by 
dMcent,  the  ancestor  taking  a  free- 
hold, 6ec.  196. 

Heir  presumptive,  197. 

iVemo  est  tores  «teeiitt«,  209.  n.  a.  210. 
See  Jfoxisuy  21 8.  •^. 


.HE 
Hbiss, 
Heir,  , 
In  its  siirict  technical  sense,  209^  n.  a. 
In  a  popular  sense,  ib. 
May  be  detenpiio  personBt  210. 
.  In  a  CDore  general  sense,  may  signify 

heir  a];^>areat,  211. 
Heir  apparent,  may  be  intended  by  the 

words  heirs  male  in  a  wHl,  212. 
Heir  (in  a  wiU)  may  mean  heir  appa« 

rent,  ib. 
Heir  apecial,  to  take  by  purchasey  need 
not  be  heir  general,  213.  n.  b. 

?- 1  SSl'  \  ^''-  ^--  *• 

Heir  special,  to  take  by  purchase,  213. 
Heir  at  law,  See  CesoTy  221,  n.  Cv 
Heir  concurring  and  precluding  the  oc- 
casion of  a  fine,  Seia  Deviee^  858-9. 
Heirs  (in  a  will)  whether  meaning  h^irs 
generally,  or  heirs  of  the  body  t  375, 
Heirs,  ^ic>  not  qualified  to  heirs  of  the 
body,  dsc.  by  words  introducing  re- 
mainders over,  in  the .  three  cases 
.  stated,  376. 

Heirs,  dec.  may  be  qualified  to  heirs  of 
the  body,  d^c.  by  the  words  introduc- 
.  ing  the  remainders'  ov0r,  376«7. 
See  Tail,  87S. 

Heirs  of  B,  6ce,  (in  a  will)  not  con- 
strued heirs  of  the  body,  by  reason  of 
.  a  devise  over  on  ^.'s  death  without 

isfue  livmg,  A,,  395-6. 
Heirs  of  T.  not  qualified  to  heira  of  the 
body  of  7*.  by  a  devise  over  on  Tl's 
death  without  issue  living  Wl,  418<- 
19. 
Heir  disinherited.  See  ImplicatioBt  450. 
Heirs  of  ^.  for  ever. 

Qualified  into  heirs  of  the  body  of  A. 
By  a  deyise  over  to  a  person  ca- 
pable of  being-  collateral  heir 
to  A.  &C.466. 
By  a  devise  over  to  the  heirs  of 
the  testaUMT    hnnsdif,  where 
such  heirs  must  also  be  heirs 
to  A.  467. 
See  /fstte,  ib. 

Heirs  not  restrained  to  heirs  of  the  body 
where  the  limitation  after  a  dying 
without  heirs  is  limited  over  to  one 
not  inheritable  to  the  first  devisee, 
even  though  such  limitatkMi  over 
should  be  void,  467-8.     ■* 
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Hbiss, 
•  Heirs  male  x>f  the  body,  as  applied  to  a 
term  of  years^  See  TVthi,  469. 
Heirs  of  T,  ibr  ever, 

Restrained  to  heirs  of  the  body  of 
7\  by  a  devise  over  to  the  sur- 
vivors and  survivor  of  T.  and 
his  two  brothers,  &c.  478.  n.  «. 
Heir  iawRil,  See  Lawful  Hmty  ib.  474^ 

n. 
Heirs  qualified  to  heirs  of  the  body  by 
the  wonis  leaping  no  iswe^  &c.  478. 
n.  s.  476.  n. 
See  FnivoTj  476. 
Beir  of  testator.  See  Taih  477.   Implu 

caHoH^  ib. 
Heirs  of  the  body. 

Applied  to  pei'Sonal  estate,  See  In- 
tenHtmy  492-3-4. 
Heirs  of  the  body  (in  a  deed), 

Operating  as  words  of  purchase, 
as  to  personal  estate,  and  con- 
strued in  the  sense  of  issue,  may 
apply  to  the  issue,  though  such 
issue  should  not  survive  the  first 
taker,  so  as  in  strictness  to  be 
heir,  494-5.  - 
Heirs  of  the  body.  See  Leases  far  lives^ 

495-6. 
Devise  to  a  son  and  heir  not  reduced  to 
giving  an  estate  tail  by  a  devise  over 
on  his  dying  before  twenty-one,  and 
without  issue  of  his  body  then  living, 
607. 
Devise  to  a  wife  until  the  testator's  sop 
and  heir  attains  twenty-one,  and  then 
to  him  and  his  heirs,  not  reduced  to 
giving  an  estate  iiEiil  to  the  son  by  a 
devise  over  on  the  son's  dying  with- 
out issue  before  his  said  age. 
Heir  at. law, 

Not  to  be  disinherited  but  by  ex- 
press words,  or  by  necessary 
implication,  511. 
Favour  shown  to  an  heir,  ib. 
H«in  male  of  the  body  of  C. 

Devise  of  real  estate  to  such  heirs 
male  is  good,  either  with  or  with- 
out a  previous  devise  to  C.  524. 
n.  ft.  the  text  in  page  524  being 
'  imperfect. 
Heir  at  law  of  testator,  542 ;  and  see 
Deseenif6S7.  Executory  dtmseSt  ib. 
dec.  Profilsj  543-4. 


HE 
Hbiks, 

Co-heirs  presumptive,  See  fWvre,  (thai 

is,  after-acquired)  praperiff^  550. 
Heir  apparent,  drc.    See  Expectancy, 

551.  Fine  levied^  ih. 
Heir  at  law.  See  Viittnieen^  551 . 
See  Remainders  caniingeni^  552,  &c. 
Executory  devises  (as  being  trans- 
missible), ib. 
Heira  not  qualified  to  heirs  of  the  body 
by  a  devise  over  on  dying  under 
twenty-one,  leaving  no  issue,  6cc,  561 . 
The  heir  deriving  lus  title  under  the 
terms  of  the  grant,  was  therefore  said 
to  claim  the  fee  above,  not  under,  his 
ancestor,  562,  n.  h,  563.  n. 
See  more  of  Heirs,  9.  200. 
Heir  Looxs, 

Cannot  be  used  or  let  to  hire  separately, 
&c.  407-6. 
But  may,  with  the  house,  6cc  ib. 
Are  very  common  in  great  families,  and 

cannot  be  taken  by  creditors,  408. 
Orders  of  a  court  of  law,  in  a  case 
where  part  of  heir  looms  had  been 
taken  and  sold  by  creditors,  ib.  n.  *. 
May  be  let  with  the  house ;  and  if  let 
at  one  rent  (or  the  house,  and  another 
for  the  furniture ;  or  if  the  rent  can 
be  apportioned,  the  creditors  wodld 
he  entitled  to  the  rent,  ^.  409. 
See  Fraudy  ib. 
Creditors  are  entitled  to  the  dividends 

of  money  in  the  stocks,  &c.  ib. 
Execution  by  a  creditor,  410. 

Demand  by  trustees  and  executors, 

ib. 
Action  of  trover  by  them,  ib. 
Verdict  for  the  amount,  ib. 
Where  the  legal  title  is  in  trustees,  the 
legal  remedy  for  recovery  resides  in 
them,  ib. 
Whether  the  legal  estate  in  china,  linen, 
d^.  resides  in  the  trustees  and  execu- 
tors afler  their  assent  to  the  posses- 
sion thereof  by  the  cestui  que  vie  7  ib. 
If  it  does  not,  the  legatees  in  re- 
mainder may,  perhaps,-  find  a 
remedy  in  a  court  ofequity,  41 1 . 
Service  of  plate  taken  possession  of  by 
legatee  tor  life  with  assent  of  execu- 
tors, and  after  taken  in  execution  on 
a  judgment,  ih. 
Bill  ftled  by  legatee  in  remainder 
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HE 
Hbir  Loomb, 

praying  a  r6storatioD>  an  inven- 
tory, and  security y  411. 
Actjpns  at  law  cannot  be  brought 
by  the-  legatee  in  remainder, 
nor  by  the  executors,  6(c.  aAer 
their  assent^  ^.  ib. 
Trustees  may  be  compelled  (in  equity) 

to  assert  their  legal  title,  412. 
Whether  equity  can  preserve  the  heir 
looms  where  there. are  no  trustees, 
.  and  the  executors  have  assented  to 
the  possession,  &c.  and  the  creditors 
taken  the  goods  in  execution  ?  ib. 
Difficulties  or   considerations  at- 
tending or  respecting ;   ^ 
1st.    The  creditors  obtaining  the 

goods,  ib. 
2d.    The  legatee  in  ,remainder*s 
^       obtaining  the  goods,  ib. ' 
id.  The  testator^s  intention,  ib. 
4tb.  The  justice  of  preserving  the 
goods,  ib. 
Creditors  of  a  trustee  taking  the  goods 
in  execution,  become  themselves  trus- 
tees.  If  the  trustee  had  the  use,  &c. 
during  his  life,  the  equitable  property 
would  bind  the  legal,  412. 
Belong  absolutely  to  the  first  tenant  in 
tail,  subject  to  the  life-interest,  and 
may  be  disposed  of  by  the  legatee  for 
life,  as  administrator  to  such  tenant 
in  tail  (an  infant  mm)  deceased,  413. 
Executory  diapositiiDns  of  chattels  per- 
sonal still  rest  on  the  doctrine  and 
interposition  of  equity,  ib. 
.  Why  then  may  not  equity  interfere 
in  the  regulation  of  iBtereetts  cre^ 
ated  by  its  own  jurisdiction?  ib. 
In  chattels  real  the  law  recognizes  a 
division  of  interests  between  the  de- 
visee for  life  and  those  in  remainder, 
ib. 

Thenoe  arose  their  legal  remedy, 
ib. 
In  chattels  personal,  such  division  of 
interests  is  only  a  matter  of  equitaUe 
cognizance,  ib. 
In  e^ttels  personal,  dec. 

Reasons  for  which  the  interest  of 
the  first  taker  of  chattels  peno- 
nal  majF  be  well  considered  lia- 
ble to  the  interposition  of  equity 
.  for  pt^serving  the  same,  418-14. 


IF 
Hbib  Looms, 

Answer  to  an  objection  founded  on 
the  ii;itention  of  the  testator,- d^^c. 
414. 

If  the  first  taker  does  not  acquire 

the  whole  legal  interest,   why 

-may  not  the  executor  retain  the 

absolute  property  in  trust,  61c.  ? 

ib.  - 

If  the  whole  legal  interest  is  ac- 
quired from  the  executors,  why 
may  not  the  first  taker  be  s:  trus- 
tee, subject  to  his  own  beneficial 
interest,  &c.  ?  ib. 

Cases  in  which  the  first  taker,  be- 

.  ing  executrix,  was  held   in  the 
nature  of  a  trustee,  ib. 
Chattels  personal,  being  heir  1o<Mns, 

cannot  be  pawned,  ^.  and  trover 

would  lie  against  the  pawnbroker, 

416. 
The  possession  of  chattels  personal  is 

not  a  proof  of  absolute  ownership, 

ib. 
Personal  estate  settled  as  heic  looms 

by  reference  to  the  limitations  of 

real  estate,  621. 

HiBB, 

See  Goods,  &c.  407.  Heir  looms,  4Q7- 
8. 
Holt  Ospftss, 

See  Conons  rf  the  churehf  M8.  n.  h. 
&c. 
HoroHAHT, 

H0B8BB, 

See  Exeetdorif  devisee  rfeome,  4m;,  482. 
Hotchpot, 

As  to  portions  and  legacies  snlyect  to  a 
power  of  appointment,  552.  n.  ^.  V. 

HOCHBHOLD, 

Fumiture,  407.. 
Goods,  ib. 
See  ITeir  loomi,  410. 
HootB  OF  Lords,  Set  Dbobbb,  100. 

HUSBAHD  AND  WIFB, 

See  Baron  and  feme  generally. 


If, 


k»^«»      • 


I. 


from  wken  and  ihen^  6ui. 


24e. 


dec.  then,  ite.  See  Oonjfrti^'oB,  547-8. 
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If, 


Age  of  liren/y-ofiei  547.  n.  d. 
See  Legaeietf  552.  h,  g. 
Implements, 

Of  hcMisehold  furniture,  See  Heir  loom»^ 

410. 

iMFLICA'flOir, 

Of  a  freehold,  28. 40.1-2. 

In  what  cases  the  freehold  results,  41. 

n..y. 
Whether  in  case  of  a  term  of  years 
expressly  limited  to  the  ancestor, 
ib.  42^. 
Not  where  the  use  is  expressly  li- 
mited away  to  a  stranger  during 
the  Hie  of  the  grantor,  43.' 

Of  freehold  in  grantor  after  a  term  of 
years  in  a  stranger,  42.. 

The  freehold  results  to  the  grantor 
only,  and  no  other  person  can  take 
a  freehold  by  implication,  50-1. 

On  a  deed,  78.  284. 

Necessary  implication,  126.  189. 

In  construing  a  will,  131. 

Auxiliary  on  a  will,  ib. 

Of  a  testator's  intention  is  at  best  un- 
certain, 171. 

Of  life  estate  in  a  will,  174. 

See  Intentiony  186. 

An  estate  Uiil  to  A.  cannot  be  implied 
under  a  devise  where  nothing  is 
given  to  A,  by  the  will,  802.' 

On  a  will,  See  JPotpcr,  358. 

Necessary  implication  on  a  will,  858. 
n.  c.  387.- 

On  wills  and  deeds,  364. 

On  deeds  or  wills,  372.  n.  a.  378.  n. 

Reducing  a  limitation  to  one  and  his 
heirs  to  an  estate  tail,  ib. 

On  deeds.  See  TVttV,  377. 

Not  of  a  greater  estate  on  a  devise  to 
a  person  expressly  for  life,  ib. 

On  a  will.  See  Tail,  387.  Remain' 
dera  contingent,  397. 

Implication  (on  a  will)  of  the  words 
without  issue,  420.  ib.  n.  in  mar. 

Not  of  a  devise  over  upon  breach  of  a 
condition,  where  it  is   not  neces- 
sary to  effectuate  the  testator's  in- 
tention, 425. 
On  a  will. 

Not  of  an  estate  tail  in  B,  tenant  for 
life  under  a  prior  settlement,  if  no 
particular  estate  is  given  to  B^  by 


IM 

iMPLlCATIOir, 

the  wdl  as  a  ground,  dec,  446-7-8. 
Of  cross  remainders, 

Cases  cited,  449.  in  mar.  ^50.  in  mar. 
See  CroMB  remaimderSf  450. 
Implication  necessary  in  a  unll  for  dis- 
inheriting an  heir,  ib. 
On  a  win.  See  Intentions,  ib. 
linptication  (on  a  will)  of  the  words 
living  at  the  iestator^s  decease,  after 
the  words  upon  default  of  issue  of  the 
testator's  body,  and  before  a  devise 
'  ~     over  id  trust  for  payment  ordebts  and 
legacies,  ib.  n.  h, 

*    Similar  implications  on  wills,  ib. 
See£xeeutory  devisee,  454.  n.  c. 
Implication^en  a  wilt) 

Either  of  the  words  hy  ike  testator^s 
then  wife  :  - 

Or  of  estates  tail,  without  any  de- 
vise as  a  ground  work,  dsc.; 
Bach  being  admissible  by  the 
Judge's  certificate,  and  only 
the  former  being  approved 
of  by  the  Chancellor  and 
the  House  of  Lords,  453. 
Implication  on  a  ndll.  See  Setttement, 

454,  n.  c.  455.  n. 
Implication  (on  a  will),  whether  of  limi- 
tations contained  in  marriage  articles, 
the  will  merely  reeittng  tfi^  articles, 
457-8. 
See  RuU  in  Shdley's  ease,  466.  n.  JL 
Implication  on  a  will,  of  an  estate  tail  in 
the  testator's  eldest  son,  without  any 
express  devise,  477-8. 
Implication  of  estate  tail,  with  reference 
to  personal  estate,  See  Executory  de- 
vs«e,  479. 
In^>licatioa  of  estate  tail,  480. 
See  Dying  wUho/ut  issue,  486-7. 
On  a  will. 

Rule  in  ShelleyU  case^  490. 
TaU,  490.  n.  a.  491.  n. 
Executory  devises,  ib. 
dondiiional  LimUatians,  500.  n.  e. 
Where  a  devise  is  made  after  a  preced- 
ing executory  or  axitingent  limitation, 
or  is  limited  to  take  effect  on  a  con- 
dition annexed  to  any  preceding  es- 
tate, if  that  preceding  limitation  or 
contingent  estate  should  never  arise 
or  take  efiect,  the  devise  over  will 
nevertheless  take  place,  508-9. 
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IN 

Ix  PLICATION, 

Whether  it  is  the  same  where  the 
preceding  limitatioD  is  roid  for 
remoteness? 

Ist.    Mr.    Peeme's  qiinion, 

508i  n.ir.^509.  n. 
2dly.  A  judicial  determioaticMi 
since,  ib. 
^  Implication  necessary  for  disinheriting 
an  heir  at  taw,  511. 
A  devise  for  life  of  a  term  does  not  take 
any  estate  (in  the  term)  by  implica- 
tion, merely  because  there  is  a  devise 
over  of  the  term  to  his  sons  and  the 
heirs  male  of  their  bodies,  and  io  de* 
ikah  of  issue  male  to  his  daughters, 
518. 

The  reason,  ib. 
See  more  of  ImpTication,  48. 44.  48. 49« 
50.  5S.  68.  72.  164.  184.  288.      - 
Inooxb, 

See  Frqfil$y  545.  n.  e.     Truit^  ib.      • 
IiroovGKiriTT,  506.  in  mar. 

IlfCOllSISTBirCT, 

•  Of  a  condition  for  cuBtr^  252. 
See  Condiiian,  257-8. 

iHOONVBIffBRCS, 

(Public,)  See  Executory  dtvUti^  429. 

n./. 
Danger  to  a  strahger^s  prtBCipe^  See 

CommoHMt  528. 
See  DiBcreiiofiy  6ic.  585.  n.  /. 
See  more  of  Inconvenience,  566.  in  mar. 

IlfGVKBRANCBS,  881. 

Infant, 
Disagieem^t  at  full  age,  808. 
En  venire  §a  meref  See  Executory  de- 
tfues^  582-8. 
Infbsbncb, 
Or  presumption,  See  Intention^  492. 
498.4. 
Inrebitancb, 
In  ntMbWy  818. 
Executed  in  possession,  See  Curtesy^ 

842. 
Executed  only  mb  modo^  346. 
Attended,  See  Temu^  462. 
See  TW,  497. 
,  Perpeluky,  6Wl. 
Intereeii  contingent  (as  being  as- 
signable in  equity  and  devisable,) 
550,  dec 
See  move  of  Inheritance,  85. 
Injunction,  See  Waete^  418. 


IN 
Insolvbncy,  See  Baron  and  Feme,  409. 
Intail,  82. 

See  Tail  generally. 
iNigsNPMBNT  of  law,  251. 
Intbntion, 

Of  grantor  (as  to  a  deed,)  28,  n.  /• 

See  Articles,  96,  119. 
Evidence^  101. 

Of  testator.  See  WUU,  120.  211. 

Intention  was  originally  the  great  guide 

.    in  the  creation  of  trusts,  124. 

Manifest  intention,  See  Equity j  ib. 

A  testator's  intention  must  be  presumed 
to  be  consistent  with  the  rules  of  law, 
125. 

^  TVttfte,  126. 
.     Manifest  intention  of  a  testator,  180. 

Presumed  intention  of  a  testator,  182. 

General  intention  of  a  testator,  ib. 

Testator's  intention  to  give  only  an  es- 
tate for  life,  135. 
-  Te$tator's  intention.  See  Ai/fe  in  SheU 
ley'icase,  162.  166-7. 171-2-8. 188. 
190-91.  199.  200.  202.8.4.5. 

There  is  nothing  cpfitrary  to  law  in  a 
mere  intention  that  heiin  of  the  body 
should  be  words  of  ^purchase,  166. 

Testator's  intention  implied^  is  at  best 
uncertain,  171. 
.  See  WiUe,  171-2. 

Conjectural  intention  of  the  dead,  178. 

Testator^s  intention  exprsesly  declared, 
that  a  devisee  shall  have  only  a  life 
estate,  with  power  given  to  the  tnuh 
tees  to  do  all  necessary  acts  to  eflec- 
tuate  the  intention.  See  Rule  in  Shd^ 

'  ley^e  caecj  1 77. 

A  testator's  intention  is  mors  considered 
in  executory  trusts,  than  in  trusts  ex- 
ecuted, as  to  the  rule  in  l&elley^e 
caeCt  185. 

Intention  expressed  or  clearly  implied, 
is  the  controuling  rule  of  construction 
in  wills,  186. 

Incompatible  intentions  of  a  testator, 
See  Rule  in  SkdUy'e  case,  191-2. 

Testator's  intention, 
Primary,     "j 

Secondary,  i  As  to  the  ty  pree  doc- 
General,       I      trine,  204.  n. 
'     Particular,  J 

Testator's  intention.  See  Remmndere 
contingent^  284.  Limitatum$  over, 
288.    Remainderij  804.    RnpHea' 
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IN 

IHTBKTIOll,     • 

iian.  425.  453.  Crou  remainderst 
450.  SeitUmeni^  454.  n.  e.  455.  n. 
Executory  dm$€$y  466-7.  lfnr«9 
466,  /«fue,  467.  TertM  of  y<art» 
488.  7ai/,  490.0.0.491.0. 
Appareot,  io  devises  io  eveot  of  se- 

cood  marriage^  288.9v  240. 
Not  accordiog  ^ith  law,  caooot 

take  effect,  272. 
Efiectuated  by  coostruiog  a  ooodi- 
tioo  ioto  acooditiooal  Bnutatiboy 
ib. 
Appareot  ioteotioD  of  testator,  858* 
A  deed  declariog  the  iotentioo  of  the 
parties,  io  levyiog  a  fioe,  may  coo* 
troul  its  operalioD,  380.  o.  x. 
Iotentioo  of  parties  to  a  deed,  391. 

to  a  deed  of  settle*^ 

meott  See  Marriagty  391-2. 

lotentions  not  clearly  expressed  in  a 

will,  but  maoifestly  aod  with  certainty 

-    to  be  implied,  460. 

Intention  appearing  on  a  deed,  by  a  void 

limitation,  .462. 
See  RuU  in  Shetiey'$  eeue,  466.  n.  h. 
.  Intention  qoncerning  personal  estate. 
See  Rule  in  Shelley' t  cate^  490. 
Intention  tbat  the  words  ke%r9  of  the 
body  (applied    to    personal    eMte) 
should  be  words  of  purchase,  make 
them  operate  so,  492-3-4. 

Such  intention  is  not  to  be  inferred 
merely  from  the  circumstance,  that 
the  deed  is  a  marriage  settlement, 

ib. 

See  Evidencey  494. 
Intention  of  parties  to  a  settlemeot,  See 

Endencty  493-4. 
See  Ptrpetmtyy  502. 
Apparent,  >  intention  of  testator,  508.  n. 
General,    \    .  ifc.  509.  n. 
Testator's  intention. 

As  to  the  distinction  between  verba 
depreuenti  and  verba  defulurOy 

See  Js^ecutory  devitesy  532-3.  535. 
See  more  of  a  Testator's  intention,  5.  n. 

d.  or  7.  n.  23.  55.  58.  68. 115.  122. 

123.  128.  130-31.  136.  139.  141-2. 

153.167.169.161.163-4.178.189. 

190.  196-6.  201.  206.  209.  ib.  n.  a. 

210.^11.  239.  804.  336-7-8«  85$. 

356.  376-7.  419.  606.  513. 
See  Bore  of  Intention,54. 114. '187.167. 


IS 

IlfTBRBST, 

Mortgage,  99. 

Of  money,  or  the  moaej  itadf,  devised 
for  life,  See  ExecfOary  demsesy  474-^* 
Of  money,  once  distinguished  from  the 
money  itself,  486. 
The  distinction  exploded,  ib. 
See  Dying  without  ieeuey  486-7. 
(The  whole).  See  Executory  devise9y4»S. 

Whol^  intereety  614.  ^. 
Interests  contingent, 
In  terms  of  years,  or  in  an  inheritanoe» 
are  asflignabie  in  equity  (though  not 
at  law)  u>r  a  valuable  consideration, 
660. 
And  even  in  case  of  an  assign- 
ment,  not  for  money,  but  finr 
a  younger  child  (except  as 
against  a  bon&  fide  creditor;) 
and  are  also  devisable,  ib«;  and 
see    Rtnuundere  contingtmi, 
548-9.    BankryptyM9. 
The  assignment  operates  by  way 
of  agreement  or  contract;  whicli 
equity  considers  as  theengage- 
ment  of  the  one  to  transfer  and 
make  good  a  right  and  interest 
to  another,  651. 
Executory,  >  See  Remainders  oMrfiii- 
Contingent,  )     genty  552.  &c.  Execu- 
tory devieee  (as  bdog  transmissible,) 
ib. 
Contingent, 
(In  a  legacy). 
So  far  immediately  vested  in  ri^t, 
as  to  be  traosmissible,  552.  n.  g. 
Cootingentorexecutory,  Se«IFaj<e,662. 
Inteblinbation,  in  a  will,  494. 

IirrBSTACT,  •   ^ 

Prevented  by  coostructioo,  662.  n^tfiT. 

6thly.  .-  .-^-^ 

IirVBNTORT,  *•    - 

Of  i)ers6nal  chattels.  Sea  JS/mifVtfory  de- 

vieesy  406. 
See  Heir  LoamSy  411-li2> 
See  also,  416. 
Invbstitvrs,  208,  n.  t. 

issuB,  -"  •     •-  y..' 

Is,  in  legal  constmctioo,  a^W^irdhc^  pur- 
chase, 106.  V        • 

How  construed  in  niarrial^  ar£l^lA,  lb. 

Is  not,  even  in  legal  constnicti<Ml,  so  ap- 
propriate a  nmd  of  limitatioOfasthe 
word  Asirj.  117.161. 
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I«w,  .       '  \ 

See  ArOifkM,  Ifid. 

*  Not  of  the  same  established  l^nl  lAipott 

and  exteat  as  Jbeirs,  6cc.  149; 
Is  ofteri  a  word  of  purchase  wheve  keitw 

or  Aet^  is  not,  159. 
Is  a  word  of  purchase,  168-4. 
The  words,  **soc{i  iesue/'  may  properly 

enough  hereferred  totheworas>*^faeirs 

male,"-ant6cedent,  877.. 
Such  iuue  iimie  referred  to  jors,  b^ftre 

mentioned,  and  ttot  the  words-  heirs 
V  '  of  their  bodies/  because  the  word  stale 

could  not  be  rejected,  d79. 
The  words,  in  default  of  such  i<isue>  may 

.  mean,  in  default  of  such  heirs,  467. ' 
Dyihg'witftout  issue.  See  Bxecvtety  de- 

elset,  476.  .       . 

Lawful  issue,  See  Exeeutorp  detises^ 

4T7. 
See  Tmii,  490.  n.  a.  491 .  n. 
Issue  of  A.  may  operate  as  wordi  of  pur* 
.  chase,  after  a  devise  of  penonaf  isBtate 

to  A.  for  life,  wliere  the-wiU  gites  the 

fund  expressly  to  such  issue,  490.  4k 

4i.492.n. 

Th^gh  in  a  devise  of  real,  estate, 
the  words  might  create  an  estate 
tail,  ik      '    -     ' 

~   Not  so  in  a  deed,  ib. 
A  limitation  of  a  term  to  A'.  aad--to  her 
'  issue,  vests'  the  whole  in  Ai  unless 

there  ase  the  subsequent  wofds,  and 

if  A*  die  and  leave  no  issue,  49<^. 

Bur  a  devise  of  a' term  to  A:  fbr  Kfe, 

■  and  afterwards  U\  htsissue,  does 

^       not  enlarge  the-estate  Of 'i4.dKj.ib. 
See  Leases  foriiseSf  49&-6. 
Issue  not  in  esse^  See  Perpetuity  ^  M9» 
See  ITffirs,  507.  561. 
Whether  the  w;ords,  <%  default  of  such 

issue  fnirle,'*  rcAate  to  sons  befi>i«  men-. 

tiooed,  or  ta  the  heirs  male  of  their 

bodies?  (as.to  a  ^erm),  See  isfplica^ 

lfoii,518. 

JSWXLS, 

Settled  as  heir  Ipoms,  See  P^smal  ea- 

tafe,62l.   .  , 

See  more  of  lewels,  407.      -  ^ 

JoiTfr*TS)fAlVCT, 

NotwipChstandingthe  fTOfd^  HI  equaTpfo* 
'portions,  shaito  aiid  share^kcfMS. 
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/U 
J^itt-Tbnanct, 

For  rife,  -    » 

Effect  of  severance^  311  • 
Consists  in  a  joint  claim  by  the  same 
conveyance,  and  the  tiine  of  vesting 
may  not  be  material,  819.' 
^  r  See  more  of  Joint*tenancy,  96.  ' 
Joint-tsnahts, 

As  to  the  rule  in  Shelley*s  ease^  36. 
See  Baron  and  Fefne\  '911. 
By  way  of  lise,  and  tenants  in  eontmon 
at  cdhifflon  law^  See  Reniaind^s  can- 
Hngent J  dl2.\ 
By.  way  of  use,— vesting  and  devesting 
as  to  a  proportiop.  See  Remaindefs 
contingent^  812-1^«-  . 
In  fee,  by  a  devise  to  a  mother  and  her 
children  and  their  hei.rs  fi^  ever, 
819. 
' '  ..Not  by.a  devise  to  «J.and  bia  sons 

'     in  tail)  ib^    • 
See  Remainders  ^oifitingtnt^  ib. 

Vsesfutwrt^  315. 
Se^rance  of  the  jointure,  339. 
Release  from  one  joipttenant  to  the  other, 
does.notdestroy  contingent  remainders 
expectant  on  the  joint  estate,  339.  ' 
Jomt4enants  in  ibe,  or  for  life  wi^  oon- 
tingent  remamder  in  fee  to  the  survi-. 
'    vor?  iSee  Devise^  857»8; 
Devise  to  three  as  Joint-tenants,  and  the 
survivors  and  survivor,  &c«  and  the 
heirs,  &G.  of  the  survivor,  held  !«► 
.  make  a  joint-tentrncy  iji  fee,  358.' 
'  A^  to  executory  or  iOiture  uses  or  trusts, 
See  "Trusts^  51,4*  n.  Z.  &c. 
See  Partition^  527-€'.         ^         ^      ^ 
See  more  of  Joint-teDants,  33S. 
JotJTT  FkEfiHpLn, 
'  See  Rule  in  ShelleyU  ease,  95. 

See  Poteers,  38ft.  n.  x.  562.  n'.  ^/565. 
'.  n.  Marriage,  891-2, 
JtroGB,  *  ^ 

His  iSliscre^,  See  Rule  in  Sh^Hey's 
^    case,  170.     Wills,  ih.      '        '* 
-See  Discretion,  585.^n.  t^ 

See  Recovery,  181 .  • 

Confessed  by  tenant  in  tai!»  See  Fine 

levied^  980L  n.'x. 
Fordeb^'480. 
See  Htftrioofits,  411-12. 
See  nibre  of  Jndgm^i;8 AT^  '    '^ ' 
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LA 
hmciALf 

AfgUBKSDtf*  17. 

Decisioiis,  ib«  89« 
ivmumcTgoVt 
or  equity,  See  jHetr  loowu^  413. 
Of  the  eocletfUurtical  ooorts,  as  to  lega> 

cies,  See  Equitm^  552^.  o.  ^.  11. 
See  more  of  Juriadictioo,  59. 

See  JVamI,  409.    Jf <etr  looaw,  410* 

Court  of,  17. 

See  Executorff  ditiuM  of  ckaUehpir- 
gmudi  40C-7. 
JI«^  2poM,  412. 

K. 

Ki»o(Thk), 

See  CoruliHan^  260. 
^Qtiot  8tao4  seised  to  a  use,  362-^ 
Grant,  See  CaiuHHm,  426. 
See  MIcet,  580.    DignUieMy  Wi. 
See  afso,  288. 


■*  « 


A  aoooeasion  of  lespeotoble  proprietors 
maj  be  preserred  by  aitentailreoew- 
ed  from  time  to  titzie,  which  coRduoes 

•  V   much  to  public  and  private  bappineas,. 

,    562..a.^.  IV._ 

See  Rmewaly  498. 

Sea  inpre  of  Ijandlord  and  Tenant,  249. 
n.  a. 
Laxdlobds,  See  Jjandf  562«  luh.  IV* 
Lapsx, 

By  death  of  devisee,  See  Rule  in  Skd- 

Zfv't  cote,' 174-5-6. '. 
Of  oeviae,  195.  ib.  n.  *. 

A  contingent  lioiittttioiH  preceded  i^y  a 

-freehold  capable  of  supporting  it  aa  a 

eontittgent  remainder,  shall  enore  aa 

.  an  eiecutory  Revise,  rather  than  iail 
for  want  of  suoh  preceding  frtoehold, 
where  the  same  beedmes  incapable  of 
ever  taking  effect  (as  by  the  death  pf 
the  first  devisee  in  the  testator's  life- 

,  time),  526. 

See  Rem&inder9  emuingmiy  526. 

LaMtod .  devise  or  bequest,  or  not?  See 
Jtatuly^,  556.  in  mar. 

Ses  more  of  JUpae,  62.  ^10.  513. 


LE 
LAwruL  Heik, 

(la  a  devise  of  a  chatty  intaraal),  con- 
atxued  faeifa  of  the  bodys  473.  Oi.  «• 
474.  n. 
LawFU  t  IssDJB,  SeOyEsrecitforif  iifmae9,477. 
Laws,  .  r 

Of  marriage.  See  PomhilUy^  36. 
Operation  of  law,  37.  68. 
Necessary  consequence  of  law,  41.  a.  jr. 
Ruleaof  law,59. 
The  origin  of  lawa  cannot  be  traoeil  ib 

many  instances,  87» 
Traced  up^  to  a  circamatanoe  .whicJi 
does  not  now  exist,  are  not. of  lesa 
fi>roe,  ib. 
Are  intended  to  obviata .  nooertaintj, 

confusion^  and  inconvenience,  86. 
Onco  estabtished  continue  till  allerpd  by 

the  legislature,  ib. 
Made  by-courts  of  judicature  without  or 

contniry  toithe  lefpslatim,  ib.  n.^. 
-Gegrtaofiaw,  145.  . 
.     See  Sttk  in  SMeUey'9  caae,  146. 
Rule  of  law,  161. 
Principlea,  v 
Authorities,     ,^. 

Old  times,  "-J    - 
Tfaeapienoeof  thelaMS,  16tf.  - 
^Intendment  of  law,  251,  ^ 
See  ClkU(6r#  real,  404. 
Actions  of  law,See  Anr  loaait,  411. 
Common  law,  See  Cem>g|ttiM6i,  416. 
'  n.  a.  >      .- 
'    Law  aa  distinfluished  fitun  cfptky„  See 
Exteutorff  tfem«a,  429.  a./. 
Sea  JltiZet,  535.  n,  U 
Sea  more  of  Laws,  248, 
LfeasB, 

To  commence  injkiim^  See  l?ifa»  een- 

^ifiofial,.278.  ;. 

Lease  for  .years  with  a  .contiiigeal  re- 
mainder for  years,  to  a  pefaon  not  a 
partyr  285. 
A  lease  foi^  years  cqperates  by  w»y  of 
contract;  ib. 

Qu^re^  of  the^fect  of  a  lease  for 
years  with  a  remainder  for 
years?  ib.  . 

For  years. 

How  far  disturbing  or  binding  A 
contingent  remainder^  206-7^ 
Lease  tp  two,  with  oondition^  to  have 
foe;  in  this  ca$6»  if  they  malm  par- 
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LE 

-  tition  of  thd  term,  .the  condition  is 
detftrcnredy  889.     .     , 
A  leajie  for  years  by  contingent  remain- 
der>man  tt  good  by  way  of  estoppel, 
to  take  efiect  wben  the  contingency 
happens,  865. 
See  Poisers,  SdO.  a.  ^. 
A  lease  by  tenant  in  fail,  not  warranted 
,    by  the  statute,  See  i^JK  lesf^,  880. 

n.  it. 
See  J9Hr  lo9m$^  408. 
Lease  or  bargain  and  sale  for  a  year. 
See  CofiofyafM;e«,  416.  n.  a. 
.  Leasehold  ibr  years, 

See  E^tcviory  devisn^  434.  n.  L 
RuU  in  SheUeyU  case,  490. 
.Leasehold  for  years, 

Settled  upon  such  trusts  as  may  best 
correspond  with  certain  ^  uses  or 
trusts  limited  or  declared  of  real* 
-   estate,  501.  in  mar. 
FiW  lives, 

Limitations  which  are  i^either  estates- 
tail  nor  executory  devises ;  viz.  of 
leasehold  for  lives  to  one  in  such 
.^  inanner  as  wqul^  give  him  an 
estate^tait  in  lands  of  inherttanoe, 
with  limitations  over  in  default, 
'     dec  405-6. 

May  be  devised  to  A.  (indefinitely  or 
for  life)  and  to  the  heirs  of  il.'s 
body,  (which  makes  no  estat^tait 
properly  so  called)  or  to  A,  and 
A.'8  issue,  with  a  good  remainder 
^  over;  and  i4.  (if  not  a  feme  covert, 
6ec.)  may  dispose  of  the  whole,, 
without  fine  or  recovery»  and  bar 
as  well  the  remainder  over  as  A»\ 
own  issue,  496. 

If  no  such  disposition  is  mad6, 
the  estate  may  (» to  the  heirs 
of  the  body,  and  the  remain- 
der over  may  take  eflfect,  ib« 
A  mere  renewal  of  the.  leasee' 
even  without  the  concurreDce 
of  the  trustee^  may  amount  to 
such  a  ijisposition  as  well  as 
lease  and  release,  dM.  ib.  tL 
d.  406.  n. 
And  perhaps  a  will  may  also,  ib. 
See  Tufl,  497. 
Ocevpani,  ib. 
Renewatj  409. 
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A    person  tisay   take  estates  thus 
greuated    in    fee  determinable  on 
lives  by  way  of  remainder,  as  a 
special  occupant^  498^.9: 
The  remainder,  dsc.  mAy  b&  de- 
stroyed by  the  first  taker  in 
'tail,  by  any  conveyance,  qr 
even  artbl^  in  equity,  ib. 
Conveyance  of  feasehold  for  lives  to 

Oses,  49b. 
Vesting  in  the  meantime  not  9Uff- 
peiided  by  a  power  of  Appointment, 
lb.  iii  mar. 
Limited  to  A.  for  life,  Kraaindmr  to 
.     B.  for  life»  499w 

•tf.  cannot  bar'  the  remamdfer, 

because  It  has  no  tendency  to 

a  perpeiuity,  ib.  - 

For  lives,         >  See  CimUHanal  Kwd^ 

For  21  years,  J      fusions,  500.  n.  e. 

Feryearsr^ll.    And  see /flfiptti»IUMi, 

U08-9.  &c. 
See  Pr^/*,  544-5. 

Whetlier  leasehold  estetes  pass  by  a 
general  or  residuary  devise,  544«  in 
mar. 
See  Poftertt  56S.  n/A.  565.  n. 
•   See  more  of  Leases,  240.  n.  tf. 

LbASB  and'  RpLfiASX, 

See  Destruetitnq  &c.  321-2.  n./. 
By  trustees  for  preserving  contingent 
Remainders,  827.  n.  2. 
'  See  Conveyances,  416.  n.  a. 
Leasis  far  li9esy  495-6. 
Lbavino, 

No  issue  behind  hhn,  See  ExectiUfry  de- 

pisest  478.  n.  s,  474.  n. 
Issue,  as  to  real  estate,  See  Executory 

depises^  477.  .. 
No  heir^  of  the  ,body,  applied  to  per- 
sonal estate^  494. 
No  issue,  See  Heirs,  561. 
Lboacixs, 

See  Remainders  tested,  210>-1 1. 
Implication,  450.  n.  ft. 
.   Charged  on  land,  and  bequeathed  on  a 
dying  without  issue,  See  ExeeMUm/ 
devices,  471*2. 
^here  such  a  legacy  is  ^eby  &• 
words  dying  intkcui  t#ftce,  ai« 
.ndt  to  .be  understood  of  a  dy- 
ing without   iflue  th^n  Uvin^g, 
without    sonvB    restrictive   cir- 
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-  cuRittanoes   in  tlie    limitation^ 

See  Exe^itoiydevUeSy  454.  n,  c.  478. 
To  executow  oa  ^  certain  event,  may 
.    cre^  a  personal  trust,  483. 
Siae  Dying  wUhotd  Unu^  485. 

JPulure  (that  is  after-acquiiM)  lir<r* 
perty,  560. 
/    Interest  canttngerU,  (as  faeii^  as- 
signable In  equity  and  devisable), 
ib,  &c. 
See  Hemaindere  eaniinfentt  55d.  &c. 
.  and  Executory    depteee    (as   being 

transmissible),  ib.   - 
A  legacy  payable  to  a  person  at  a  Ature 
time; 
« la  Tested  in  interest  if,  &c,  ib«  n.  g. 
Directions  proper  tor  such  a  be- 
quest, ib.    •  . 
Is  contingent  in  interest,  if,  ^sc  ib. 
'         .Declaration  proper  for  sucb  a 
bequest,  ib. 
Fi«qu6ntly  these  difierent  bequests 
are  not  ezpiressed  with  accuracy, 

ib. 

The  court  then  collects  th6  in- 

tention«  ib.  ^       / 

Cases  on  this  head:  ' 
As  to  legacies  payable 
out  lof  p^rsonial  estate 
only,  552. 1. 
.  Jst  rule,  Bequest  to 
a  person  at  future 
time,    confers    a 
contingent  inter- 
est, .which  is  not 
transmissible  be-' 
fore  the  time,  ib. 
,  Exceptions ; 
Bequest  oyer 
,  '.    afler  a  be- 

quest   for 
life,    &C. 
ib/ 
..    Distinction  I 
Bequestsoyer 
on  contin- 
gent eyents 
,    ^    .  .        '  ,defeatinff 

the  first  be- 
tjuests,  ib.. 
f^  rule,  Bequest  to 
'    \      a  person  payable 


LrE 
LsOACftt,    ^  ^ 

A  kgac^;,  dec.    Frequently,  &c. '    The 
'  court,  die.  Obums,  dsc.    2d  rule. 

at  a  certain  time, 

ccmlers    iixunedi- 

dlately  a 

■  '  missible 

-    *.. 

Exceptions : 
Where  tlie 
LiwcoDfii- 
ders  llie 
timd  un- 
certiiin, 

Tioae  wbich 
.the      law 


certain: 
The    ie- 
g«tfee*« 
attain- 
ing 

twenty- 
one,  2b. 
The  time 
of'mar- 
riage,a8 
'         toa^resi- 
diie,aod 
US    pre- 
vent in- 
testacy, 
not 
other- 
.  '  wise,  ib. 
n,g. 
T}we  which  the  Uwconddere 
.    uncertdin: 

The  timie  of  marriage,  as 
_  to  a  particular  <^  gen- 
eral legacy,  552.  n.  g^ 
SeeBpnty,ih.n7 
As  to  legacies  payable  out  of  real 
estate,  ib.  ■'■        .     ' 
-The  second  rule,'  for  legaciai 
. '  payable  out  of  personal  es« 
tate  does  hot  apply  gen- 
.  erally  to  legacira  payable 
out  of  real  estate,  ib. 
Hie  reason  of  the  dis- 
tinction ;.yiz. . 
The  former  legacies 
are  cogjmM^  in 
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A  legney,  &c.  Frequently,  &c.  The 
court,,  dec.  Cases,  &c.  As  toy  drc. 
9d  ruiet  &;c.  Ebtoeptioiis,  &;c. 

,  the  ecclesiastical 

courts^  which  are 
regulated  by  the 
civil  la^nr,  ih. 
The  latter  legacies 
were  never  cogni- 
zable bytheeccle- 
.siasticol    courtB, 
.  ib. 
General    rule  in  equity  for 
legacies  charged   on  Teal 
estate,  ib. 

Such  legacies,  whether 
givea  dt  twenty '^)ne  or 
pay  able  at  twenty-one, 
equally  sink  into  the 
land  if  the  legatee  die 
under  twenty-one,  ib.. 
This  rule  has  been 
.     .  '~      .  aidopted  in  nunie- 
jrous  easaiyib. 
An  extensive  exoep-' 
tion  front  the  rule, 
'    arises  from  thedis- 
tinction    between 
postponing      the 
pay  mentirom  re- 
gard  to  circum- 
stances persQoal 
to  the  legatee,  and 
postponing      the 
.  ^  payment  from  re- 

gard to  the  cir- 
cuinstanoes  of  the 
estate,  ib.    . 
See  E^ty^  fb.     . 
,'  '  As  to  le^cies  charged  on  a  mixed 
fimd,  lb.  HI. 

The  rule,  ib.  . 

ReiSsrenoe  to  a  fuller  exposition  of  the 
doctrine  respecting  the  vesting  of  le- 
gacies, 552.  n.  g.  III. 
Pomts  to  which   particular,  attention 
should  be  paid  in  framing  provii^ions 
.   fer  portions  and  legacies,  ib<  V. 
A  legacy  charged  on  real  estate  by  will, 
.  and  to  be  raised  on  a  contiiigency,is 
transmissiblep  559 ;  and  aee  Aetaain^ 
deri  eontingeni,  652.  &c.'  Ex€euUfr$ 
devi$eSf  iV      • 


LI 
Lboacics, 
.  A  leigacy,  dec    Fcequentty,  dee.    The 
court,  dec.    Cases,  dec-.    Aa  to,. dec. 
Construction  of ihe  words,  jf,  loAcn,  ftr0^ 

indedy6iCn  ib,  n.  g-^  .  "- 
See  Transmissible.  Ur. 

*  •  • 

hUerest  Contingent ^  ih.  •  , 
Dthihim  in  prsennti  splvend^  infu' 
■    Htroy  See  Maximel  ib.  II. 
General  or  particujartdtsfrnguished  froim 

a  residue;  as  to  vesting,  ib.  L  5thly. 
See  Residue^  556.  in  mar* 
To  be  tran^rred  lo  the  legatees  .at  their 
respective  ag^  of  twenty -one  years, 
Tor  days  of  marriage, '5dO.  .» 

Other  similar  caseis  referred  to;  ib. 
in  mar*         , 
See*  more  of  Legacies,   121<^..  513* 
-660.  .   • 

Lboal  CoNfftRircTioir,  10  n.  h*  or  18  n. 
La6AL  Estates,  - 

Distinguidied  from  trusts,  124.    ' 
Legal  or  equitable  estale  f  198. 
And  trusts.  See  Aruiogg^  138«. 
See7V««/#,  154. 
Legal  estate  or  a  trust  ?  168«  177.   ' 

and  not  merely  a  light  of 
entry,  viz.  the  usual  limitation  for 

*  preserving    contiagant.   femstaderiy 
221. 

See  moie  of  Legal  fistatea,  85.  n.  j^. 
145-6.  148.  156-7.  804. 
Lboax.  Fbx, 
Bee  Devife,  125. 

in  trustees.  See  Support^  dec.  526« 
Lse^j.  Fsusoi.i>,  59.  n,  d* 
Lboal  Intbrxsts,  See  Rent,  529;  a.  g. 
Lbgislatubb, 
Would  be  wrcAg,  in  admittmg  oOt  its  . 
cecords  any  intunaticMi  of  their  Imng 
a  ground  for  an  \ihfoiioded  doubt, 

•  880.  n.JP^  '       - 
Lbs^bb, 

.For  life. 

Effect  oC  his  foofiment  otk  eonditioii, 
and  subsequent  entry  for  cooditioo 
.  bipken,  850. 

LiBBABIRS,  ^  ~ 

*  See  Heir  looms,  408.' 
Settled  as  behr  loom,  S^  Perstrnd  es- 
...    Me,  521. 

ImprobabiUty  of  it»  exceeding  a  term  of 
'  years  detefminable  thmon,  88. 
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Lirsy 
See  JteumubaiMi^  434.  n.  1. 4M.  n. 
See  also,  20.  n.  t.  2A. 
Lita  BrrATS, 
Until  Cretunis  fram  Jlome,  18. 
Or  taiit  121.2. 
See  hnpReaiion^  174. 

Rult  in  8hdlef%  ca$e,  178. 
Or  feet 
Devise  in  tniflt  t^  sell,  856-7. 
See  InqMtaiMn  (an  wills),  877. 
See  H^Bcuiaiy  dmn$e9^  481,  n.  jf. 
2)yf9i^  ukikaut  iuue,  486-7.     . 
.    Ortail?  SeeTbi/,  400.  n.«.491.n. 
See  P€irpefu^y,  MS. 
Or  flbeohite  incereatt  See  ImpUeali^^ 

618. 
See  U$e9  tpringing,  580.  &c. 
See  moie  of  Life  Estates,  5,  n.  i?.  10  n. 
A.13.  n.  i^ 
LiFB  IirrnRBSTy 

Or  absolute  interest? 
In  persoMd  estate,  See  jErme,  405. 
JLmrrATioir, 

WoWb  of  limitation,  68.  78-0. 166. 
Words  of  limitation  tumedlnto  words  of 
•  pufctiase,  hj  superadded  words,  ISO. 
Wofds  of  limitation,  See  /snre,  161. 
See-more  of  Limitation^  -60. 
LiitiTATxoirs, 
The  Bsual  Iknittction  for  preserving  con- 
tingent remaindeT»  is  a  vested  remain- 
der, 5.  n.  d,  or  7,  n. 
Originally  absolute  and  independent,  10. 
.    n.  ik. 

Originally  determinable  and  dependent, 
▼«•  - 
By  incorporated  qualities,  ib. 
Delenninable'and  dependent,  but  not 
originally  T  viz. 
jBy  eitrinsic  qualities,  ib. - 
Efieot  of  tbe  usual  limitation  to  preserve 
contingent  remaiadeis,  tA  to  the' rule 
in  ShdUyU  autj  176.   ^ 
The  usual  limitation  to  preserve,  dsc. 
-    See  ^ult  in  SheUep^g  cat^  178. 
To  heirs  special,  >.of  a  person  taking 
general, )     no  estate  in  the 
land,  lOi         ■" .  I. 

The  usual  KnSltatiqn  for  praerving  con- 
tingent remainders  is  a  legsil  estate, 
and  not  merely  a  nght  of  entry,  221 . 
A  limitation  to  trustees  and  their  heirs, 
during  tlie  lifo  of  a  tenatit  for  life,' is 


LI 
LnnTAT)!oif8, 

•   sometimes  improperly  omitted,  ib.|i.^* 

To  trustees  and  their  heirs,  from  the 

cesser  of  a  limitation,  and 'during  tbe 

suspense  of  the  next  remainder,  m.  II. 

222.  n* 

Over,  See  Remaindert  coniingaUf2Z^ 

Remmndert  neiitd,  287-8. 
CandttioBal,  See  CandUional   Umiim-- 

Hon*  generally.. 
Limitationa  over,  after  a  conditional  de- 
termiv^ation  of  a  preceding  estate, 'will 
not  take  efl^t  where  tlra  preceding 
estate  takes  place,  andthe  conditional 
determination  does  not'  take  place, 
unless  in  those  cases  where  the  inten- 
tion of  the  testator  calls  for  it,  286. 
Limitations  may  be  so  penned  as  to 
take  e^ct. either  ^s  conditional  limi- 
tations or  as  remainders,  240. 
A'  limitation  to  £.  when  he  attains 
twenty-one,  may  be  a  vested  remain- 
der; if  there  is  a  previous  limitation 
to '  A.  until  B.  attains  twenty-one, 
241-2. 

In'  the  decided  cases  (dted  by  Mr. 
Pearne,)^e.  rents  were  disponed 
of  until    the    devisee  atteined 
twenty-one,  241.  n.y. 
Case  where  the  interni^iate  rents 
were  not  disposed  off.  with  Mr. 
'  Feame^s  opinion,  ih.  - 
Limitatibns,  though  void  as  remainden, 
maybe  good  as  conditional  limitations, 
'  &c,  249. 
Limitation  against  sufiering  a  tecofferj^ 

See  Recotery^  256.  tuj! 
Contingent  limitations  to  the  grantee  or 
devisee  of  the  particular  estate,  cannot 
restrain,  abridge,  or  exclude  the  par- 
ticular estate,  and  may  be  good  as  re- 
.,  mainders,  though  they  should  not  pur- 
sue the  particular  estate  in  quality  ,* 
.  and  in  this  respect  di^.from  a  limi- 
.    tation  at  common  law,  to  enlarge  an 

estate  on  condition,  264-5. ' 
Limitations  at  common  law  to  enlai^ 
~  an  estate^  upon  condition,  require  the 
continuance  of  the  particular  estate 
till  they  vest,  and  mdst  pursue  the 
partioular  estate  in  quality;  and  in 
this  latter  respect  difier  from  a  con- 
tingent remiainder  to  the  grantee  or 
.devisee  of  the  particular  iestate,  265. 
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LlMITATtOHS, 

Gondidbn  in  exyrowion  beid  to  be  a  limi- 
tation m  effect,  272. 

S^ing  limitiUioiis,  9^  Uiu  eondilion' 
dl,  278; 

Contingent  or  executory  lintiiationsy  See 
DtBcentt  371. 

Ave  never  oonetrued  into  executory  de- 
vises, where  they,  may  take  ^flect  as 
remaindersy  876. 

Are  never  construed-intp  contingent  re- 
mainders, where  they  may  take  e£^t 
as  vested  remainders,  ib. 

Which  can  possibly  take  efiect  by  way 
of  remainder,  should  never  take  eflfect 
fay  way  of  springing  use  or  execu- 
tory devise,  a90. 

Which  may  take  eflact  as  executory  de- 
vises, if  within  the  limits  against  per- 
petuity, 805.  .        w 
1.  Future,  without  a  preceding  es- 
«     tate,  ib. 

.   2.  Ckuitiogent,  and  unsupported  by 
any  preceding  freehold,  ib. 
8.  AAer  a  preceding  vested  fee- 
simple,  ib. 

4.  After  a  preceding  contingent  fee- 
simple^  and  to  take  e&ct  in  de- 
feasanceof  the  estate  first  devised, 
on  an  event  subsequent  to  its  be- 
coming vested,  89d. 

This  sort,  of  limitation  may 
take  effect  as  a  remedy  if 
the  preceding  fee  is  «  con- 
tingent remainder,  and  it 
becomes  impossiUe  that  it 

*    should  ever  vest,  JU 

5.  AAer  a  particular  estate  of  free- 
hold, and  not  immediately  to 
commence  from  the  expiration  of 

'  such  particular  estate,  397<6. 
(By  devise,  or  by  way  of  use,)  void  as 

remaindejB^  may  be  good  as  executory 

devises  or  springing  uses,  if,  ttc^  898. 
Express  words  of  condition,  with  a  devise 

Qver,  tijifln  to  be  a  limitation,  424. 
See  Recovery ^  428.  • 
A  void  limitation,  even  in  a  deed,  may 

iodicate  the  itHentioD,  462. 
Executory  limitations,  &e  ConditiamU 

limiUUion$j  ^^.  n.  t. 
Preceding  limitation  feiling  by  nevBr 

vesting  or  attaching,  ^  Failwrtt 

508-6.  dsc. 


MA 

Limits, 

Of  executory  dsv ves,  489. 
See  Executory  devi»e$t  466,  ^  ieq, 
LiirfeN,  407;  ' 

See  Heir  Zmmrs,  41 0« 
LmoATiosi,  178. 

LXVXHT^OF   SSISIN, 

^See  F^fffment,  274. 
At  common  law,  298.  n.  i, 
LrvBs, 
In  being,  and  twenty-one  years,  4sc. 
aAer,  562.  n.  ^.  IIL  * 

Of  whom  lands  are  holden,  84. 
And  tenant,  ib. 

Tenant  and  heir,  592,  n.  A.  5W.  n. 
Losns,  See  Decree^  100. 


M. 


MAIirrSHANCB, 

Of  the  wife  and  children,  in  case  of  the 
hosband's  attempting  to  alien,.249.  n. 

See  VteM  springing^  580.  4cc 
Allowed,  See  AjDcumulati^t  540.  in 

.  mar. 
See  Frt>/l/#,  548.  545. 11.C. 
TVvsIf,  545.  n.  c,     , 
Mah OB,  as  to  copyhold,  65. 
Mahvsobift,  . 
Reports,  25.  n»  h. 
..  Of  Chief  JBaron  Gilbert,  en  cemainikrs,' 
84.  85.  n.  r. 
Maksiaob, 
Second,  or  death,  5.  n.  4,  or  7.  n. 
See  PoBsibiHiy,  86. 

ArtieteSyM^S.  x 

The  terms  of  marriage.  See  ArUcUif 
.    108. 

Second  marriage,  240. 
See  Remainders^  288.9« 
Devise  over  on  marriage  with  a  Scotch- 
man, ib. 
SeoOnd  marriage  of  devisee  for  life,  262. 
Marriage  for  twelve  or  twenty  years 
without  issue,  is  not  a  reason  for  ■ea- 
ting aside  a  settlement,/ 883. 
The  second  marriage  of  a  wife  havins 
the  whole  estate  of  her  firat  husband 
for  .her  jointure,  might  leave  the  chil- 
:    dren  of  the  first  marriage  wholly  un< 
provided  for  during  her  life;  and  this 
'     may  1^  to  the  inten- 
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tion  and  true  cobttrttctidn  of  the  eet- 
-    tlement^  801-9.     . 
See  SettUmeni^  454*  n.  c.  455. 
Day  of  raarriage,  9^  Legueie^t  560. 
Seemoreofinarriage,  ld.n.05.8Sl.M2. 

ILlKKIAOB  ASTICUfii* 

See  Implicaiion^  457*8*.  and'  JrficZet, 

generall)^. 
See  more  of  Marriage  Articles)  90/197. 

Tfie  principle  "bpoD-wliic^  the  donstant 

practice  of  Itniitiiig  an  estate-taif  to 

the  first  and  other  sons  is  Ibonded, 

502.8. 
See  hUtnHon^  4d2*3*4.  and  Setltement^ 

generally. 
8ee  more  of  Marriage  Settletnents,  87. 

48.  160. 
MAKniAGB,  (in  Tenure),  84. 
Maxdis, 

Nefn0  e$i  hmreiviveniif^,  0.  $00.  ».  a. 

610-11.  813-14.  809.  311.  317. 8301 

438.  462.  562.  n.  g.  568.  n. 
A  person  cannot  during  his  life  have  an 

heh-,  80.81. 
ISxpresdo  earum  quae  tiicite  ihamf^nihil 

operatUTy  85.  160. 
Old  maxims,  166. 
See  Rule  in  SknUeu^s  CBte,  1 79^ 
Certain  estahlished  maxims,  as  to^the 

effect  of^tecbnical  expressions,  are  the 

most  sure  grounds  for  titles  to  ^  rest 

upon.     For,  .under  titles  so/ouaded)  a 

peaceful  enjoyment  may  be  expected, 

171. 
Poftniia  remotitrima  ntmquam  v^hU 

in  crc/um,  249. 
AA  estate  in  land  cannot  cease  for  atime 

and  vest  and  revest  afterwards,  255. 
At  common  law,  none  shall  take  advan- 

tage  of  a  condition,  butlhe  penrty  from 
*  whom  the  condition  moves  (i.  '«•  the 

grantor)  and  his  heirs,  261. 
An  estate  shall  not  be  construed  an  exe« ' 

cutory  devise  or  springing  use,  if  it , 

can  tak^  eiiect  as  a  remainder,  267. 
Qum  incantinmUiJIunt  in  eaevidentury 

MO:  ^ 
Xquitoi  iegitUur  legem,  899. 
Ltx  flu9  ioHd^Our  qttQf^  rmdone  pro* 
'  tefttr,  477..n. «. 
^udd  -fif esttorto   ^uUnieUigj^u^  n<Mi 

4k$9iy  500*  n.  e. 


Mfi 
Mauhs, 

Maxim- of .th&  civH  law, 

A  bequest  to  a  person^  Be  p^id  at  a 
future  time,  is  ddnium  itt  prmse^Ui 
Bolvendum  injuturo^  552.  n.  "g,  II. 
.  See  more  of  Mabiims,  17s}. 
Mbrgxr, 
As  to  the  rule  in  Shdhy^M  cose,  80*?. 
Not  of  a  trust  for  separate  use,  ill  tte 

inheritance,  56. 
Ofparticularesfate  in  the  remainder,  2116. 
'  O^  a  particulai^.  estate  in  its  union  with 
the  remainder,  is  incidental  to  its  ori- 
ginal nature,  269. 
As  between  the  parties,  and  not  as  to 

strangers.  See  Surrender y  81 8*1 9. 
Merger  may  take  place  by  the  onioo  of 
estates  in  the  grantee,  which  though 
united  in  the  granlor  did  not  meqge, 
•  821-2,  n.  f. 

Merger  of  the  particular  estate  in  the 
inheritance,  by  their  naion  in  a  tfaird 
person,  may  destroy  mesne  contin- 
gent-remainders, 824. 
^he  particular  estate  merges  in  the  in- 
heritance, where  both  coalesce  by  the 
cokiveyanoe  or  act  of  the  parties,  340. 
Except    where   both    estates  are 
created  by  the  saine  iBstrunient, 
ib.  ^ 
Whether  the  partKular  estate  merges  in 
'  the  inheritance*  where  the  latter  be- 
comes united  to  the'former  by  descent^ 
841. 
Apparent  difibrenoe  in  our  books 

on  the  subject,  ih.    - 
Distinction  reeoncilmg  these  seem- 
ingdifieren^es,  .d43l 

The  reasons  of  the  distinction, 
.       ib. ' 
.  The  particular  estate  does  not  meige  in 
the  inheritance,  where  boOi  estates  are 
'    created  by  the  same  conveyasce  with 
a  mesnecontingeat  remainder,  845-6. 
It  is  otherwise  where  tiieaccossion 
of  the  inheritano^  is  by  a  distinct 
conveyance,  aocidbpt  or  circum- 
-.  stance,  ib. 
Not  of  a  Tife-estete  in  the  ise  descending 
immediately  from  the  devisor  of  the 
.  life-estate,  853. 
See  TMe$,  859. 

ExeeiOarp  devUtSt  4^.  in  ekMeUy 
.     421. 
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HO 

MtMQmUf 
Whtdier  ai^axecutoijiee  deteoidiiig  on 
tbe  tjBslad  fee  10  tnerfod,  Ui«  . 
Mr.  Feanie's  opinioQ  tb«t  it  is  not, 

and  his  ieasoius  ik    . 
The  reasoning  of  Mr.  PeftnM»  on 
this  poiQC^  Ims  been  follawed  by 
the  courts  in  several  recent  casesy 
Ml-2.  in  Buur. 
Hefersoces  to  Mr.^  Pieston^s  (Tiea- 
tiseand  Mr.  Watkina's  £asay»  ib. 
See  mors  of  Meig^»  41.  n«  y.  78. 176. 
268.  27(^.  317-18.  ^22.  84&.    . 

Majkssn  (emMoiiAi.)* 

OrjMtatibns,  1 0.  n.  A.  14. 
ManiToltiom  PubfqsBi,  4M*  n,  L  438.  n. 

MBTAPHX8iai.L  SvBTLBtXBS,  300,  ^1. 

MiHMtiny 

See  J^  -^  homiif'Cm  ^earsi  48S.4.  n. 

..Ir«547. tt.4.  JE^ciilorif devises^ 477/ 

ISenl,  527*8«     &i|#s  ^ringingt  ^^^^ 

if6^    Acmmulafi^,  iil,  a«  2.  4«3. 

MiscmiBFy     t  . 

.  Se^  IHicrHhrnf  4to.  685.  n.  /. 

.    May*  be  the  gjronnd  oT  relief  in  equity> 
10?. 

See  more  of  Mi8take»  114^  n^x. 
MouBTiBSy  36. 40. 
Mo'KDAt>  (every),  4ec«  .         . 

See  CinditUmdl  LmUaUmiMf  527*    . 

HONBT) 

To  be  Itadontki  land  to  be  settled^  as 
to  the  nde  in  Shelhjf!^  tmn.  89^  Ik* 
me,  112. 

In  thes(oek%  See  Frauds  AW.  .  Beir 
i4<m$»  ibw     ^ 
.    See  ISreettfvry  dmrn^  484« 

Money  itself,  or.  the  interest,  doraed  for 
life,  See  Exeeulot^  dssUd*  474-5. 

Moaiqr  to  arise  >y  tlie.fl|de  of  land.  See 
JfHUreHB  touHmgemi  (as  being  assign- 
able  in  equity  1^  .devisubte),  550. 

.    &c.- 
MomnmAxs  nti  Mu>ff, 

As^totto  kiBgiiSea  CmUAm^MO. 

AloATHS, 

See  AcamutkUioi^  484.  n«  L  489-  n. 
%  ieoaiit  in  tail.  See  Km  leetel»  880. 
See  more  of  Moftgi^Bs,  90. 100:- 881. 

62 


OC 
^  Cannoft  diasfaisp  bis  niQr4gagee,.82l/ 


N.    ' 
Nan,,  - 

And^anoB,  254.  n.  r.  ,  .     . 

,  Qf  tdstalori  See  CbiidJIuMi,  426. 
.  NlTieitAii  paw, 

.  Direction  f  by  will)  thai  at  the  eoA  of  a 
(prdbabry  long)  period  of  accumula- 
tion, all  the  real  and  persoi^  «stat4 
'  sho^d  be  ocMiverted  into  mpoey,^  434. 
'  '  ;i»  I,  487*  n; 

^  Bequest  iif. such  mon^  to  the  us« 
^  of  the^  sinking  fund,  towards  pay« 
".BMOt  of  the  national  debtK 484* 
n.  I.  487.  n. 
^nrr  Haitt,  4(c. 

See  RuU  in  SheUeg't  ease,  170. 
NoH«iAm, 
J^ltaC 527-8.  .I7«es^»gvijr, 580. 
4ec.    Agi  &f  tweai^-ime^  547*4^  d» 

1  NOir-OLAIM, 

8e0Fimtmii,28i.   .      ^     . 
On  a  fine,. 289* 

See  ExtetOory  devises  41*8.  .n4  in 
mar. 
NoncB, 
See  Artidn,  108. 
Ph)ofofootioe,100. 
Not]eeofuses,324. 

contjngent  remainder,  328. 
See.  JBfinl^,  828-0. 
See  more  of  Notice,  100.  207.  325. 

s  O. 

Gencspal  occupancy. 
Not  of  a  rent,  strictly,  thoudi  before 
the  statutes  of  Car,  2.  attd.Gpo.,2. 
the  terre4enant  might  bo  consid- 
'  •  ered  in  the  natuse  of  an  pccu|(ant, 
806. 
Until  20  Car.  9^  and  14  Geo.  2.,  there 
might,  be  no  parttcular  estate  beft>re 
the  entry  of  an  occupant,  and  yet  the 
^  rent  might  continue  .good*  8Q8^ 
See  CopykM^  31  ir 
Special  ocenpaocy,  .  ,      ' 
Of  IdaaehoM  for  lives,  under  a  Gmi^ 
taiioB  in  remauxkr^  after  a  lisiita-* 
- .    tion  to  A.  and  the  heixs  of  his 
..  bodjTy  407*8.0. 
jQf  a  seisin  in  fta.iaay  take  airaya 


M4 


iNB^Xi 


« 


PA 

>iglit*br<Ditry,  and  dMvrrf  ^-oontiii- 
gent  lemainder,  283. 
OrrkcB, 

Finding  the  .special  matter,  dees  not 

Mppoee  afee^SSS.  ^       ■  ^' 
A  general  office  fbond'sappose?  a  fe^i  ib. 
Office  not  previously  edbaisiing  in  iee> 
may  be  granted  bynhe  kihjg  M)  oom- 
menoe  in  J^aro,  5?0.       •     - 
Oin  BrrA«, 
in  copyhold,  71.  . 
Seeal«o,  43. 
OU)  IUtM^o9(Ths),  M.- 
Ob, 
Maj^maKetnpalativeB  beCbnr  need,  dta- 
ji]|iotiYe8,.19« 

-  (In  a  will)  may  be  conatrued-^'  aiuP, 

4«l. 
May  be  oonetnied  as  if  dm2  hMi^  bMi 

uaed,  atid  vice  v^rjd,  479.  U^  n.  ^, 
Oonatrded  atf  and^  906.  m  mar.  - 
Ordbes  (Hco^v),  "       -      ' 

-  See  C^BOiu  rftke  ekurehj  M8.  h.k.  jkc. 
OwNBBSHiP,  See  J?irif  ioo«#»  4)5;  dKC.  • 


P. 


PaBTIOVLAB  ESTATBS, 

At  common  law,  3.  n.  e.  1.  ^' 

Sioce  the  statute-ife  doiM,  ib.  '     ' ' 
See  MergeTy^W. 

Owi|i<ioii.  370-71.     ^^ 
Reeifrjfbn,  am.*   . 
Aodihe  remainder  in  fee,  Ibrm  one  ten- 
ure of  the  lord,*  698.  n.  j. 
flee   OeetqHincy,  308. 
•     Reinmnders  caniingmt^  310; 
.  Alteration,        \       • 
In  their  quality,  338, . 
^  quantity,  ib.    ' 

.  A  particular  estate  lA-joiat-teDanto)  is 
.  not  destroyed  by  release  <>r  severance 
4)etw^  ^m^  840. 

(The  reason);  and  cohtkniing  fta 
;  ta  a  Vested  remainder,  must  con- 
tinue aa  to  a  contingent  remain- 
der, ib.       ^'     ^^ 
Paitioiiar  estate^  redtAsed  by  entry  for 

condition  br0ken,  350. 
,  Particular  estate  failmg  by  never 
(      '  insr  or.  attachine,  See  Faiktre^  508-9. 
dec  - 

See  more  of  k'feifficidar  Estates,  a  t.  c. 


pe 

PABTXt^LAB  ^^STATBSt 

,1.  8  and  4^  5;  n%  d.  or  8.' a.  \1t.  13. 
15.  1^.  364.  394.  398.  Ml.  n.  a. 
383.  n* 

PABABBBBIfl(t.lA,  407. 

PABCtfursBs,  938.       ;    -•   . 
S(de  ParftfiiHi,  jgeiieraUy. 

(In  a  will)  by  con0tniction,-139. 
See  Breilf,  391. 

PABiiAKBNT^  * 

(Act  of)^  See  CoB^tMon,  430.    ^ 
Pabtitiof,    * 
Does  not  ^troy  eonlfi^lgeat  remaindeFB 
expectant  o^  the  Estate  in  respect  of 
-  Whiehs  i^   the  paAitkxi  is  Baade, 

388. 
Between  coparceners,  so  thateoe  ahoaid 
^  -  inive  the  land  Awi  1st  AngBBt  Co 
Baater,  in  aeveraby,  ^c.  is  god  \  for 
'•**  what  purposes T  537. 
Of  an  advowaon  hyusopaioeoefs,  ten- 
ants in  eommon,  .oir  ymit«4eBaBts,  to 
present  by  turns,  is  good ;  ' 
.  For  What  purpteeaf     • 
'At  common  law,  ib. 
*      By  atatme  7  Anae;  c  18. 597. 
n.  o.    . 
See  moiB  ofPartitkm,  338.  , 
Passion, 

See  ZMscrehM,  M.  536.  n.  <. 


See  Heir  looms^  415.  » •    r 

Patabu.    84e  Ltgamegy^ninug. 
Pbb  fobmaic  nom,  40. 
PbIipbtvitt^ 
Distincfion^  between  a^astt  and  a-'eon- 

veyance  directed  by  the  wlB»  HO. 
See  Exeeuierff  4M«e^  I39i  439»  ih.  a. 
•  '/.431.444*       ^ 

*  Rie#,  378.  3$6. 

vTfae  rule  against  peipotuity,  489. 
'  Perpatuitiea  efk  tscm,  ^dre.  <  •  *    \ 
Areno  More  adhiktsd  tbaa  of  real 
^estate,  400.61. 
Lord  Hardwiokc^  atafeeneol  respeetmg 

the^Tule  agamst  perpetuity,  471. 
See  Exeeniory  dtvi^eg  for  iig^,  ftc 

•  .488. 

Drfiti  (of  a  term  iqr  funely^iriiie 
years)  if  ji.  ahoold ao ionglhe, 
489. 
'  Xaassf^  Ifaea,.  409.     ^ 
CondUtofud  Umkutian^fMCu,  e. 


INDEX. 


Any  4tinilfttioB .in  lUure,  or  by>  way  of 
remaiiuler  of  lands  of  InterkaDoe, 
whioh  mks  aatyrelehdB  to  ar-p^rpe- 
^  tuitjy  &G.  IB  void,  502.       •  ^ 

.Tbuar  afiaii  a  linniaii<^  to  a  peison 

m  «««e  for'  mb,.wilii  Temainder' 

•  tQ  hiv  imbom'ckildieiii  ^-re^ 

>  muAder-  ovar  to  the  chHdi^o^fi 

sMch  aBborjLofaildJen  i(ivqid,.ih. 

This  rule  j)revalled  in  ^  caie  of  a 

deviae  to  B,  (in  ejie)^  and  M 

issue  jnale  (tbea  bom)  or  6^ 

■ceadaDts  fiyr  evai^  6i^  40  take 

for    nioet^Hnina    yearst    if    be 

should  WQi-iaag  Ujftf  ib.  in  mar. 

'  Re&iencea  to  a  note,  and  eplnions 

'  oh  the  subject,  50£>  q./» 

Seeaiso  Jforrio^  JSl/leiiMftf^  502r 

«•      ^.-  ♦     > 

Case  and  r^fermoe  aa  to  the  Cy* 

^  pres  doctrinev'.MS.-  • 

.  Not,    by  .restra^ing*  the  power  of 

alienatiQii  danB|r^he  iniftncy  of 

ther  first  taker,  .b2l^       .     .         .  i 

ISee  i{anole«eMv'iS^2.4i. «»» 

,  9eiUinw^^^.tk. -k.il. 
^  See  UKm  of  P^rfneUiity,  7%.  145*  d92. 

r-Se^EsfeemorydeH^eM^  Auii  421. 

.  Bequests,  JSee  Ofpret  iactrmty  208.  n. 
Sea  i?ei|idji|cbc«  w«/AJ,  298.. 
.Coatiopsat  iolorepts  of-  cbattel^tr  per- 

eopal  interests,  ware  avowed  ta  pass 
.  by  teBtaoiantary.  dispdskioDd^  though 

inbentinUe  interests  ware  not:  so  («•  ^* 
,    bafora  the  statute  of  wills),  808. 
8ee  Extaitory  devises^  406.  476.  6z«^ 

47>9.- 
Executory  bequests  of  personal  estate 

may  be  good,  if  to  Vest  witliin  a  liie 

ia*  being,  or  M^^enty-one  yeara  after, 
.488-4., 
Aid  of  personal  eMate,  B^  Exttuloty 
•    cfaatSM r-454.  n»  c* 
Psnonal  estate  cannot  properly  be  en- 

tailed)  and  when  liinitedloonein  tail, 
:  may  be  disponed  qf  by  him  as  he 

pleases,  dec.  4^^ 
BeeKuie  in  SkBttw^  earn,  462. 4.69.  n. 

a!  490.      . 


.Becsoaat  afltate  liinile4  to  one  In  laili 
vests  in  him  ab8oiu(tely>  .468^^ '  . 
.  .Mr;  Rgperls  statement  of  the  role, 
.  -    iU  h. /!;. 

.    ,     :The  rule  applies  equ^ly. to. a  de- 
vise.lit  trust,  464.. 
•And  though  the  trust  is  for  A, 
and  B.  (ox  so  inany  year% 
d^  a^  they  or  the  survivors 
oiF  them  shall  live,  and.<{^^ 

for  the  betrs  of  their  bpfji^ 
<    &c.  and  for  default  of  sudi 
isaue,  for C: ib.  '   .* 
The  rule  applies  as  well  ^hoi»  only 
the  dividends  of  stocA  and  an- 
^  *       amticKh  and  the  luia  of  fiAraitUre» 
are  devised  for  life,  aa  whnrlhe 
^tock,   annuities,   or    fbltiituie 
themselves  expi^rariy  aia  so  de« 
vised,  465-6. 
-  Construction  of (fj^agsptlAotiffSMMviBea 
:    Eitefui(mfdtm$0$i4f7l^..  Ltgmeie$^ 
472.        .  •    .   • 

..  Vi2/QQws,  horses,  dsc.;  See  EateeuiBrg 
dem»e9\(^  cowsj  ^.  482.     . 
See  djfi^  »iihimt  ismBj  494.  a*  ft. 
486-6-7.:    .'     >. 
Execu/ory  devi^etforlifir^fciSS. 
Settlamei^  See  JhihUum^  402^8^4* 
See /Mae,  405. 
.  •  Acquest  to  A.  for  life,  and  after  her :de- 
'  <5ease  to  her  children wliea  they  shoald 
«    -cUlain  the  aga-of  twentv-sevan  years, 
and  on  the  evtet  of  her  leafJDg  no 
such  child;  to  the 'penooa  tksieia 
mentiooed,  508.  n.  k^  500:  n.  509.  n* 
^    Both,  the  IfmilatiqBa  oyer  aMie^held 
'   void  for  itBmoteneas,  ib* 
Peiaonal  estate  settled  as  heij^  looms,  by 
,    reierenbe  to  the  Kmitafiona  of  real 
.      estate,  621. 
See  i^^itjs',  &;c;  542.. 

Frq^  544.      •  . 

.    .     ( 'TVifsta,  545.  n*  €*>  * 

Personal  estate  passing  by  will  to  trus- 

.-(eeStfiiat  for  pay  menlofddbts, ^0:547. 

•  'See/af€rejls  (»Hiingc»i  Jfli$  ^^g  •*- 

sigpable  in  equity  and  d^viaahl^)« 

550,  dse.    " 

JRemaindert^fioniifigmii  iS62,  4m:. 

and  Bxeeidonf  deoitCM^  (aa  teing 

.   traninmiibie)!  ib» 


tNDBk. 


pa 

PfeSflOHAI^  ESSTATK, 

BofjtmB,  See  lUmda^ybM.  in  roar. 

PswDifAL  Pso^moif, 
Might  ID  idl  caabff  be  htferrHTfiDBi  a  de- 
vise over,  oa  a  dying  wicheut  issue,  to 
any  .relatkm  or  other  person,  as  much 
as  fVooi  such  adevjse  over  to  a  siller's 

'      children,  468. 

Ps^ojTAL  Trust,  483.   ' 

To  tlie  kiiig,  Se^  CbMiMm,  290. 
Pkotima^  Sfee  jBctr  loow,  410. 

See  Hetr  Isow,  40d. 

B^itA  ^^  ^^  ''^  ^^^• 

TaUe'mnfftoes,  See  fMr  l0SMf,  411. 
fletdad as  heir  looms,  B^dPtnonaltB- 
la<^,  631. 
^SeealaD,407. 
*  PiLSADiNa,  47. 868. 
Pduoy  ov  L4W,^ 

See  BttJritt  iM€Key's  ofse,  im  Cm 
«^fij[tf^,  530.  dec." 
-   See  moreofPoUdygf  Law;  80. 88. 166. 

173. 
Poscx&AiK,S6e  AtriodlBis,410;    ^ 
PoMioR,  of  the  fee,  18. 

Potnosfs, 

Mliy  be  an  aotual  satisfiictieii  of  all  de- 
mands under  titticles,  103. 
PortioDB  for  daughters,  niBQr  he  limited 
ailer  an  iiidefinite  figure. of  issue 
^laalel  viz^Jby  u  term  of  yea>r4n  re» 
ItiaiAdet,  in  tnist,  &».  476-6. 
*  •  Sea^  AaenaiM/afien;  687.  n.  9.  dec 
*.  Pbrtio^ charged  on  real  eetate hy  will, 
"  andtobonSsedoDaoontibgeDidy,are 
*  twismiasible)  660;  and  See  jBeMi 4- 
■^in^/wiUingtM^  663.  dee.    Bostdu- 

The  doctrine  reapectittg  the  v«sdng  and 
iMiymdnt  of -^rtioits  is  diiierent  ftom 
that  of  legacies,  6d3J  n.  g.  IV ; 
Points  to  which  particular  attention 
should  be  paid;  in  framing  p^ovi* 
^     sJoQs  fbr^portions  and  leg^iee, 
x^    663.  fl.^.  V. 
Bee  more  of  Portions;  104. 881 . 
Possession, 

See  Fesfimf ,  343; 
'  Ctorainy  Into  posDCsston,  368» 
See  KematmkrWf  368-0* 


POSSBSSIOK,    ' 

lieie  posacesion  without  preecunpCiosi  of 
.      >right,  386^  tt:«.. 

POsesasioD  t»8t  upan  the  heir,  by  de- 
scent, ih.     *      - 
Long  poasesaMin  by  the  euhn^  que  iruM^ 
dK.  806,.n.ai. 
-  See  RimaMen  eonHngmty  604.  n.  Jb. 

>  AgB  if  iwentjf'CMj  647.  n.  d. 
PosansoBT  AcMoBTr-SOO,  n.>e.- 
l%egist,ih. 

.  Common^  34*  ' 
Of  a  lUcPs  exo^edk^  a  term  of  years,  ih. 
The  dejgree  suffioent.to  oieate  a  oon- 
tingentremaindar,  ih.  ■  ' 
Of  isroe^- 
Commoftf 
Move  remote; 
Inconsisleot  with  the  laws  of  nuur- 

riagO*  66. 
CoromoB>960. 
Too  remote,  361. 
'    AposailiilityupoBapo«bilkyisagainst 
law,  ib.  13153. 
Tfaia  rate  must  not-  he  mtsnded  in 
too  large  a  aensa,  861.  n.  c. 
FbesibBity  of  seisin  te  -term  'eqatingent 
ussa,  whether  after  bein|j' devested,- it 
most  be  levoelad  befeve  the  eentingcnt 
uses  can  be  ej;|eciifad,  300. 
See  I7m  MVtimgaay990.uih.  394. 

u. 

The  usual  Ifmitatioa  to  a  truslse<dunng 

Ae  life  of  the  tenant  for  life^  te  pe- 

Tunt  dower,  ba  vested  remainder,  and 

not  a  possihtl^,  810. 

'  A  pdssibilfty  remains  (after  abeyuiice) 

>  and  entitles  the  heir  of  the  devisor  or 
die  gcanCor  to  enter  fer  a  forfeiture, 
864-^. 

Of  reverter,  without  a  leversioii,  5.  n.  c. 
4.866. 
*  «iee  J(€eeiTer,  genenuty. 

A  bare  possibility  is  xMi  devisable,  and 
is  to  be  distinguished  fiXMS  a  possibi- 
lity acooanpanied  inth  an  infefest, 
which  is  disable  if  desoendiUe,  871. 

Of  reverter,  distingnii|hed«  from  leveiter, 
881.  n.il. 

A.  pdSrfbiliCy  of  Mfverter  oould-4iot  be  . 
gnmted,  ib.  8d3.  n. 

A'ooUMeral  abd-  mera'peMMtHyi  -See 
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P08SIBItITT» 

Possibility  of  reverter  to  execot6cB^*  See 

Terrn9ofyearay4S9.^  "-' 

A  mere  possibility  or-oontingeiH  tntei^t 
•       not  coupled  with  any  otliet  intotest,  is 

not  transferable,  528. 
'  All  contingent  and  executory  interests 
and  possibilideB  which  ara  deseendi- 
ble,  are  also  devisable.  See  JR^matn* 

Di8dactio&  between  a  naked  poisibifity, 
and  a))osS{bilfty  acootapanied  with  an 
inteTest  4  viz.  only  the  latter  is  assign- 
able in  eqClity  and  devisable^  548.-9. 
T6e  fermer,  though  not  assignable 
at  law,  might  be  released  in  cer- 
tain eases,  ib. 
Possibilities  accompdnied  with  afi  inter-- 
6St,  See  IntertdB  contingent ^  (a»  be- 
ing tmobmisaihle  in  e^wty  and  -  devi- 
sable), 550.  &c. 
See  Expectancy  of  an  heiVy  ^J&Hs 
iFW  feoiMl,  ih. 
'Perm^  ofyears^  552.  in  mdr. 
*  Remainikre  eoniihgenty  552.  dee. 
ExeeiOory  devHu^  (as  bong  trans- 
missible), ib.      • 
Not  assignable  at  law,  560^  • 
Assignable  in  equity  for  a  valuable  eon* 

siueratioii,  ik  \ 

Possibility  upon  a  possilMljty,  069.  n.  A:. 
II. 

Land  cannot  be  lintiited  by  vemain- 
dsr  or  otherwise  to  the  isBue^an 
unborn  person,  hf  purchasey  ib. 
See  nior«  of  Possibilities,  10.  21.  24. 
248:9.  867.  558.  560. 
PosTBuxous  Child, 
Bee  Ihde  in  SheReft  cote,  181-2. 
Bom  after  the  determination  ofthe.par- 
tieutar  estate,  could  not  take  befiife 
'  statute  10  dc  11  W.  S.  c  16.,  808-9. 
See  Executory  tiemet,  42i9.  n./.  484. 
n.  1^ .        ' 
^ecftmuiaiion j  484.  n.  I.  489.  n. 
Perpetmtji,  60^. 
Within  Stat.  16  &  11 W^  8.'  c.  16.,  522. 
See  alsoy  510.  * 
Potftmmoim  Wotsv, 

Of  Rfr.  Feame,  59.  n.  iT^       ' 
Pawns, 
Of  aUenatioD,  8.  n. «.  i: 
Of  appokitmeiit  j 
As  to  the  niie  m  Shdkf^  mtae^  75. 


PR 

POWXRS, 

Of  appomtment,    - 
See  ^rtUietj  166. 

Aj^fUmenty  226. 22^^80*  84T.  n. 

=  *.  n.  f-       • 
Whether  ^  power  of  appointment, 
aAer  an  estate  of  freehold^  sus* 
pends  the  vesting*  of  a  8idMai|uent 
limilMion^  862. 
See  IrfMff  ArJiaea^  468.     . 
See  more  of  Powers  of  Appointoient, 
'69.  n.  d.  74.  76.  ib.  a.  m.  261.  n. 
c.  880.  n.x. 
.To  b«ir  the  Msoe,  See  JiHtdcM,  V4.  . ' 
Given  to  trustees^to  do  all  neoesMry 
acts  to  e£fectuatq  a  testator's  intention, 
do  not  necessarily  oonvert  the^  uses 
into  exeoQtory  trusts,^  ftorthe  sake  of 
preventing  the  appKcatkni  of  tte  nala 
•  in  8heUey*9  ^ut\  177. 
At  least  a  power  to  convey  the  lh#  is 
V.     implied  by  a' dense  in  trust- 16  aeU, 
--     868^ 
Of  levooatibQ,  €toe  Jtiie  Irvieif ,  680.  n. 

Whether  poiweiil  xS  jautturiag,  leasing, 
and.-of  astlm^trnd  exelm|(ing,  aas 
destroyed  by  a  Sirifi  or  recovery  £- 
-  reeted  to  eonfirm  soeh  powers^  880. 
.   •  -  ft.  a-    ^  \   .'    *  ' 

.  Pbwers  may  be^ereisad  by  «  fiaie  and 
deed, and  yet  not  bedestfMed  bf  the 
6ne,ib.  ^  %  •     * 

See  ConditumidKnntati^ni;>adU.n.  a. 
•  ^  . ,       •        '    *•"• 

-  Of  distrees  and  sale,  See  DtHcemt^  5$7. 

in  man  1     •• 

'    As  to  legaeiea  and  portions,  See  Ap- 
paintmemt^  552.- n.  ^.  V.  • . 
A  power  to  advanoe  tAiMmt  is  proper, 
where  the^fe  hAs  a  fittMe  Jile-iate- 
rest  in  a  mooied  fund,'  Hk 
Of^Motormg,  * 
.Cherghig  with  postloiis. 


Making  exchanges  and  sales,  ' 
Are  all  exeeiltory  utao,  662.  nlh. 
665.  n«  ,  -       ' 

PKAoncs, 
A  ease  firequently  oeeurring  In  practice, 

5.  n*  d,  f  .-n. 
Caseoot  to  benOed  npcn  m 

54.  a.  a.  * 

Of  the  pr6fessid&/74.  ^60.^. «. 
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'    See  by  prea  doctrine^  ^.  b. 

.  Marriage  SeitUhmtj  5Oi'0. 

Bee^RHieinrSMi^'Mr€aaM,JM. 

The  modbfti  practice  of  the  proiession 

.   is  t& accept  titles  .depeodiagon a  de- 

^  lose  similar  to  that  in  Fkk  r.  Ed' 

wardtj  without  a>  fine  .and  without 

the  concurrence  of  the^h!l^r»  S57» 

Of  chancor^^  See^f^ectrfory  'deeiiea  of 

ehat&U  peri99ud^  Ain .^      .    - 
See  Eadctttori/  devun;  609'i. 
Pxivcii^a,' 
Of  rstmag^ri^See  dosisioAi,  628«. 
.  See  aiso/d^d.  * 
ParcaDtNTs,- ^ 

(See  i?ufef,'444.  Q.  it. 
See  ntsftf  of  Prooedeato^  16^.  - . 
PsBSBirrAltioIr,  See  P«f^Ui0i,  8^ 

PliBSOMFTIGfir^  -. "   . 

Ob  a  w9i,  1».      .  ^     . 
'  ThflEt  testators  geiMI^LylEDow  that  some 
,  further  a^nveyftnoe  of  the  estates  de- 
.  TSsed  to  tpttitees.  atusthe  made,  18^. 
.  {By  Lord  Hardwi^ke)  that  a  testator 
.   imows:tbiBiA.s6iiiwfullfaerc0iiV0y'siice 
of  ao  esUte  devised  to  t.iusteesi  is  t^ 
beiMde»140, 
-That  a  testator,  is  apprised  of  the  dis- 
tmetioB  between  tises  aiid  tiusts^  dec. 
\ .    is  IB  &rQur  of  the  rofe.  ia  J3hMey^9 

That  a  testator  is  acqtainted  with  a  rule 
'^     oflaw,  A.-.    '  -  .'  - '     . 

Testators  may  be  suppoaed  as  well  to 
know-lhaf  €1,  ocnVeyaooe  will  be  re- 
quisite/ when  they  expressly  direct 
Hf  as  not  toentertaia  an^suph  sup- 
.positiob  "when  they  d9  not  exj^essly 
cBreitit,  140-41.    :, 

.Of  testator's  iDtei^pby  as  to  trusts  exe- 
cuted, 141.  .     '  •  ; 

The  pre^mpti5a  that  a  testator  is  a 
lawy^r^  opemtes-t6  exclude  all  pre-> 
tension  for  any  ^Jeparture  'firpm  the 
express,  words  of  .a  will^ib.  ^ . 

Of  right,  266.  n.  ?•    -    \ 

Of  law,  805.  n.  »•  . 

Seo  Hetr /oofBs,  415.  ^ 

.  ImpUcdtion,  4581   .. 
Jniention^  492-8*4.  > ' 

See  more  ^Pxesumptioi^  126.167.801. 

rXIBST, 

See  CbmsM^^  cfturcA,  $08.  n.  A:.  4»;. 


PK 

PantodBKinmBt  87^ 

'  Now  phsoletey  89. 
SteWeof  Prifl(cipkB,'380«  b.  jt.  mod 

PBiyiLBGB, 

^Of  tenant  in  tail  to  levy  a  fine  and  suf^ 
•'  6r  a  rBG09«Hryvd50.  n./. 

In  femon^  > -according  tor  CkudlmgS'M 

la  estate,  5;^'^*^'-^'*  ^  ^^"^  ^^  com- 

'  moa  iaw^  are  bdft  collateral  to  the 
estate;  and  so.  diier  from  rents  and 
coaditidQs/^08.  n.A«  .  , 

or  estate  is  iequisite  tp  standing  sdsed 
to  a  use^  890.  . 

Of  esUite,  297.  837;  aad-s^   Uses, 

'      82V  ■•■  '  .-^     •       •  '      ■ 

Of  estate^  was  sit  ooranuA  Ww  requisite 

.    to  thesiaadidgsdsed  toa  use»  824- 

5.  •     •  -^  ■    . 

VmtmAMurtt 

Of  the  death  of  cjtws  and  hofses,  dec. 
befote  aa  indefinite  failure  of  issue 
^    .  ^f  thederisee,  See  M^Meuiory  de- 
e(Ms  tfcoWf  ^sc.  4^. .  \    . 
PbqclaiiaiioiiSi 

See  JF^a^  feaM,  259. 
Paomrcs,  . 

^  Of  personal  estate,  See  Pri^fit^  544. 
PBoFBWoff  (The)» 
See  Rule  in  SheUey'9  cote,  185«  ' 

iP#^k)<tse,  857;  : 
Practice  <^.tha.profes»9Q».  See  A/or- 
riage  SeUkmefU',  502-8. 
Fbofttb, 

OfFand,5S. 
'  See  Ceiker^  221.  n«  c. 
Intera)6£ate-pr9fitsof  real  esUte,  • 
By9tw6«a.,tiie  .end  of  die  first  sstste 
•.  )Bg^the  vesting,  of  the  limitation 
over,  yoA,  ip  ip^ho  heir.at4aW|  if 
'vol  odiemiae  disfiofed  of,  54d. 
Between  the  deaihr  of  ther  testaior  and 
-      '  the  birth  <^  a  sob  (tf  >1.  belong  to 
'  the  testator's  Jbieic»  .wh^re  the  d^ise 
'  is  to  the  first  ^on.  of  A^  when  he 
shall  attain'  twenty aone*  and  his 
*  hc^irs  male,  and  that  h^  shoiild  be 
well  educated)  Jb.   - 
.    But  a  devise  of  all  thfe  rest  and  nest- 
due  of  the  real  Mote,  wiU  pass  as 
well  the  profits  froor  the  tastiooc's 
.  ileatk  to  .As  itia^  af  the  estate's 
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PsOVtTB, 

Intermediate  ]Mfofit»  of  v^  estatef '  ^ 
vesting,  as  from  Ibe  deternM&atioa 
oPtke  first  estate  ta  tbe  veMing  of 
a  subsequent  one,  544«  '  *  • 
So  in  ease  of  an  exeQUtory  bequest-  of 
persona}  estate  $  the  iDtermedtate 
.  fNTofitSy  as.  welt  before  the  estate  is 
•  to  vM>  as  between  tfae^  determina- 
"tion  pf  the-fint  upstate  and  the^  vest^ 
ing  of  a  subseqaent  liinitatk>n;  witl 
'  pass  by  a  r^idusry  bequ^  ib.  , 
A    previeds  qoestion  may  be, 
'  t  whether  leasehold  esta^  pass 

nhder  a    general   devise    of 
lands  1.  ibv  m  mar. .  -        ,  *• 
'  Cases  respecting  the  eilbctB  <>f  aj 
lesidufurj   demise   on  Mtled 
lands,  of  which  the  reyer^oh 
;  is   in    the  testator,  tand  on 

leasehold   property, '645. ''in' 

mar.   ,  • . 
c . .  '  Bui  tirfaen  thefe  «  no  rssidoarjr  be- 
quest or  other  partieulardisposi- 
'  ^  tkii^.fhem,  tibe  prdfits^  a-  per- 
apniiii  ettits -between  tbe  death*  of  a 
testator  and  the  Testtug  of  an  exe- 
•dutory  estate^  or  hetwoen  <he  defer- 
nunatiea-of  the  -firat  liini«(tatton 
'  'aad^Che  vesting  -of  a  subsequent 
one,  will  aecttrifiufats  for  the  bene^ 
fit  cf  the^  person  next  to;  take  by 
virtua  of  the  Itmitattons,  54d*6.     . 
.  The  rule  is  so  e^presssed  by 
Mr*  Feama^-  Balsee  W^nd- 
hom  V.  tFpndkafk,  9  Bro. 
CK  Ca.  58.  and  Skdwe  v.; 
CfmUJ^eii  Bra  Gh.Ctf.l44; 
•  •'    and  Mr.  Roper's  Tmatiteen 
L^cieff^  S.voU  200. 
I>iftrenQa  between  a  trust  (6f  personal 
.  estate)  for  childnMi  iA  «qual '  shared, 
with  tiie  usual  proviso  for  survivor* 
riiip  or  .accruer,  tod.  a  trust  (of  per- 
eooal  estate)  fi>r  the  children*  who 
*  •    .  being-a  son  or  eons  shall  attain  tweh- 
Cy-one,  or  being  a  daughter  or  daugh- 
ters sbatl  attain  that  age  or  marry, 
with-iespect  to  maintenance,  out  of 
^tim  mcocoe'm  ptofitB  of  the  fund^ 
^    445,  n.  c.   :  • 
See?Vut/^ib.  ' 

Of  timber  Mled,  flee  )9^e»  0e7.«. 
Pboof»  SeeJIietPi/^aM,  415; 


PftoirduN,  .      *      ^' 

.    Relative^  U«,  may  properly  OToiigh  be 

^  referred  to  the  last  aJMece^^dst;  377. 
PnoPERTY,  the  rules  of,  145.       *..  -. 
P&bPBf  sTORs,  See  lAmd^  562.  Il  h.  lY. . 
Pnovipsn,-  Ses  L^pgaeMet^  -662,  n*  f*   * 
P»oviWcK,  '-...» 

Of  cbaitb  of  law  and  eoiirts  cf  e(|inty, 
•7     50.' 
Proviso^ 

Of  conditional -liiiutation,  iQtt  tL,k. 

Tor  cesser,  &e.,  18,  i5d*».'  ^• 

,  Agvnit  alienation,  See  JSiicUeSr  356^7. 

V  Whethelr  a-peisqu  may  lake  aa  special 
heir  by- -purchase,. though  not  also 
cofinplete  heir,  44.  . "-  \  -  » 

Heir  apeeial'  to^tafce  hy  pwefa^  need 
not  beheijrgeDerali'47.  -         -rv 

•Words*  of  porpha^  63,  70.  77.  70. 
123.  1 20.30.  140 »  and  see  laue^ 
1Q6.  400.  n.a. 

Sense  of  the  expression  *'  words  of  pur-* 
chase,''-77,  ~        - 

The  meaning  \>t  import  of  the<  ezppqs- 
"-     sion,  ^*  words  of  purchase,^'  ii^  Lord 
Coke's  tn'terpretatioB  of  Jthe.- rule  In 
8htUey*$  easBj  78. 
'   neNdevobiQpn  of  a.  ijuad  entail,  p#r 
/ormam  dimi,  is  not  stHedy  a  pur- 
chase, nor  yet  a  descent;  81. 
See  ddhUeral  Utu^  ih.  '     . 

A  purchase  for  a  valuable  o6nsideration 
and  without  notice/is  a  bar  to  mar- 
riage articles,  108.-   •  . .  '--^ 

SeeJ^e,  1»1/. 

itu/e  in  Shelley^s  eon,  170. 101-8. 
103.    *  '•    .  . 

Heir  f  ^P^^^  \  ^  ^"f^  ^^  SkeUqf^i 
^general,)     .«<Me,  104. 
^^^  ffeir$j  196. 
TaU,  21S,  0.  b. 
-  Heir€  9pe€i4lj  ib.  ''-.   • 

Words  of  purchase,  See  Intenii^f  402. 
.  403-4.    PerpHuiiy^  502.         > 
Purchase  of  other  estatss,  to-be  settled 
to  'the  same  uses,  See  I7sst  "afrifig^ 
i^i  530,  Ac. 
Or  descent?  See  Detemti  587.  in  mar. 
Purchase  by  way  of^xeoiainder,  See 
Poimbmjf  upon  a  fontUriRty^  592. 
n.  A.  n., 
tSee  mors  of  Puithase,  28.  n.  4  20. 30, 
43.  47.  5P<.  51.  66. 73, 7C  80>  82r 
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16.  ft.  f>.  84.  8e.  191.  10s.  lH-6' 
.    i94-«.  19&.  n.  •.  30(K  SIA.  6«3.  oT 
*.iV.     . 
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ForafaliNiBleo«widittatiab«  Sqb  jtrli« 

«foi,  108.  1J12,  125. 
WlKth^ra  purehAser  is  ocMOj^Uable  td 
.    accept  a  title  di^ptnding  on  tbe  de- 

atmctloQ  of  oentingent  reraaiailQts, 

See  Dower,'SA7.  A  *.  Ac*  - 

Bflect  tifa  oooveyaoee  to  bim  in-  fee 
without  the  concuWencd  of  tfaei  Y^eib 
fkv^e  ItMoe  to  prvvent  dowte,  847. 

See  7i(to,  850^  r  ^ 

Fint  fiiiidbBser  of  the  revenha  of  re- 

.nUEiDd^ry  9ee*  Z^Mocyi/f  G>61,  •' 
See  inoire  of  Purefaaaeni  62.  67. 109. 
s  '826-7;  .  > 


a 


CiujJUPidAnoii, 

.Reared  in  on|er  that  Mr.  Douglas's 
/dbcsttvie  majr  b^  oorreot,  18. 
QuAunas,  ^  • 

'(Oeteminhig)  of  liinilatkdttb  8eQ  ZAiii. 
«     fa/ions,  10.  ■•  A. 

Of  estate  to.  be  eobixgedol]  ooodition* 
*    266*      .-\, 

See  Coiktierai  Khtj  Si. 

See  moi^  of  Quad  Batail^  40.  89r82«. 

Q170BAM  iioDq,\9^uted,  87. 


R. 


•  Aii4  houiB^iold/goodi,  ai»  SfftUmfefU^ 

. '  408.    ■       •';■'  •    ' 

See  Exec^aorjf  deeises,  476»  4tc. 
P/rp(««^f,  502. 

liieresti  conUngini  (as  being  as- 
signable in  equity  and  devisable,) 
650.  dccT^  ^  ' 

Brnjimsi^erM  amtingerU^  §52, 4fb. 
-^    ,    f^^scuMy.dantesJf^  being  trans* 
'missible)».ib. 
^  Ocnrise  of  f^l  estate,  8eell««Mtte»  556. 
In 


Real  Bbtats,  > 

Be&ikmd,  M2;  n.  A.  IV; 
RsASQir,  ••' 
OfthetUpg, 
And.  opiniod  aeeordiiigl  j^  61 8, 
BaerTAiAi 

*    May  be  iegnt  evidenee,  114*  n.  x. 
In  »  win.  See /iiyiiMl^^  457.8. 
Rbcooituance, 

Against  sufiMdg  m  r(9oovery»  266,  lu/i 
RjtoosauNUATiom 

.  See  Comttetsa,  426.  :    -    _ 
AncoKDy         ^  ^ 

Searched  fi>c,  and  pfioduoed,  of  Ed' 
vtartU  T*  ^«MiiMMM^«  245.  n.  g. 
RSCOVKRY  (GoUoii), 
Ol^eqCed  to,  22*       ' 
Biay  bar  an  e^itabk^  estate-tait  withoai 
.  th»concurTeiiee'ofte4nisteesof  the 

iegai  fc,  56,  B.  >: 
Whether  a- veoov^ry  by  equitable  tenant 
in  tail  after  -a  conveyance  uir  fee  to  a 
oKirt^igeeor  tmaiees  bars  the  ^tail, 
60.  n*€f.  6r61.^jD. 
Rocovories  ift  eqbit|F  of  an  eqaifeiUe  es- 

*  •  'tate,'Aad  reoorenes^tft  lair  :df  a  legal 

.  estate  have  the  name  openticm  in  bar* 
^  Hag  eatates  tail,  4pev^ib.  '• 
A  .MSoovery  may  be  void  at  Utiir,  iEbr  want 
.  of  «  fegal  te«ant>to  thepriaetpe,  ib. 

*  Asta a provite  Vuiaeft. aiieaaCioiL, See 
^     Titil,  164.      .  V 

See  rai<,**174.  687.  n.  ar; 
Jiidgii^t^l81.  * 

*  Award  of  yerit  of  Snsin,  ib. 
Death  of  tenaint  in^  tail,  jb. 
Wtk  of  ^ifliin  eyecutad,  ib. 

See  Jtufe  ta  «A«K<9't  coje,  181-2. 
*P  Reooferynpt,  well  oufiend  for  want  of 
}      a.  good  tenant  te  -the  prmcmtj  220. 

Atecov^iy-by  teohnt  in:  tail  cannot  be 
iedtraaied  by  condition,^  liwlation, 

•  custom,  reoegiHZMoa^  staittte,  or  co- 
venant, 2((6.  ji.y. 

An  .attettpt,.oonpiusto6,  or  agreement 
.'to  safier  a  raoovary,  cauot  he  re- 

•  8tiained;ibi 

A  rsoovety  oasinot  he  lestained  by  con- 
dition, 258. 
.  A  reoovery  fay  devisee  lor  tile,  with  coo- 
tingent  remainder  in  fee  ovei^  bars 
every  body  but  the  heir.atlaw,  267. 
A;  recovery  -by  ^  ednttiq^:  Mnainder- 
man,  whn  is.voiioheci^  866. 
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A  recovery  from  a  tenant  to  the  prmcipe 
by  bargain  and  sale,  relates  to  the 
date  of  the  bargain  and  sale,  and  with 
it  forms  one  coaveyance,  868. 
Return  of  writ  of  entry  is  not  a  revoca- 
tion of  a  will,  ib. 
A  recovery  by  tenant  for  life  does  not 

bar  a  vested  remainder,  d79. 
Recoveries  divesting  or  disturbing  es- 
tates, 880.  n.  X. 
See  Powers^  ib. 

Fine  levied^  ib. 
A  recovery  by  tenant,  for  life,  with  a 
mediate  remainder  to  him  in  tail,  is 
not  a  f<Hrfeiture,  ib. 
See  Cotweyameeiy  416.  n.  a. 

Executory  deviaes^    419.    428-4. 
429.  ib.  n.  /.       . 
A  recovery  by  tenant  in  tail,  so  long  as 
such  a  tree  shall  stand,  will  bar  that 
limitation,  425. 
See  Conditiany  ib. 
A  recovery. 
By  tenant  in  tail. 

Bars  all  collateral  conditions  subse- 
quent and  limitations,  426. . 
By  tenant  in  fee, 

Will  not  bar  an  executory  estate, 
conditional  limitation,  or  col- 
lateral condition,  ib. 
See  Leoiufor  livta^  495-6. 
Renewal^  496. 
Xtmotene$$y  522.  n.  m. 
Rent,  529.  n.  q. 
TUh»,  587.  n.  x. 
Recoveries  were  introduced  by  the  judges, 
in  direct  opposition  to  a  positive  stat- 
ute, See  Setilemenfy  562.  n.  h.  II. 
A  recovery  cannot  be  effectually  levied 

or  sufieied  by  a  minor,  ib. 
A  recovery  by  tenant  in  tail  defeats  an 
executory  use  ingrafted  on  the  estate- 
tail,  See  C/seSy  ib. 
"See    more    concerning  Common  Re- 
coveries, 17.  86.  58.  67.  78.  68.  n. 
«.  180.  259.  817.  821.  881-2.  885. 
562.  n.  h.  ib.  III.  564.  n. 
Rb-ehtst, 
See  IbtfeUure.  Z60. 
See  alsob  249.  n.  a. 
Refsbbhox, 
To  the  limitations  of  real  estate,  See 
/Mr  bofiM,  521. 
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(Too  great  a),  according  to  Mr.  Doug- 
las's opinion,  16. 
Rsoistkr's  Book,  25.  n.  k, 

RCLEASB, 

Pur  miiter  le  droit.  See  Right  of  entry  y 
827.  n.  I. 

See  Joint  Tenants,  389. 

(Lease  and).  See  Conveyancee^  416. 
n.  a. 

See  Executory  dtvises,  ^c,  in  chattels, ' 
421. 

To  be  given  by  the  first  devisee,  518. 

At  law.  See  Possibilityy  548-9. 
Rbxaik, 

The  word  may  apply  as  to  the  posses- 
sion to  one  event,  and  mean  com- 
mencement only  in  interest  upon  a 
prior  event,  862. 
Rkhaindebs, 

Defined  by  Lord  Coke,  8  n.  £.11. 

After  the  whole  fee  is  first  limited,  there^ 
can  be  no  remainder,  in  the  strict 
sense  of  that  word,  12. 

A  remainder  is  void  as  a  freehold  to 
commence  infuturOy  24. 

Remainders  or  other  dispositions,  on 
event  of  second  marriage,  are  some- 
times extended  in  construction  to  death 
without  marriage,  240. 

A  limitation  may  be  so  penned  as  to 
take  effect  either  as  a  conditional  limi- 
tation or  as  a  remainder,  ib. 

A  remainder  cannot  defeat  the  preced- 
ing estate,  248. 

Remainder  on  a  life-estate  to  take  efl^t 
on  the  tenant  for  life's  alienation,  240, 
n.  o. 

A  remaindei*,  properly  so  called,  can- 
not defeat  the  preceding  estate,  261- 
2. 

A  remainder  or  limitation  over,  at  com- 
mon law,  is  void  if  it  defeats  the  par- 
ticular estate ;;  and  also,  if  it  defeats  a 
preceding  remainder,  268. 

See  Condition,  876. 

A  remainder  lies  in  grant,  264. 

See  Afaxims,2e7. 
Merger,  269. 

Remainder  over.  See  Condition,  270-71. 

See  Rule  in  Shelley^s  case,  276. 

A  remainder  in  fee  and  the  particular 
estates  firom  one  tenure  of  the  lord, 
298.  n.  t. 
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RmAiiTOBmsy 
Not  a  remaiodery  but  an  eaecotory  de- 
vise, 302-3. 
A  remaioder  may  be  carved  out  of  a  re- 
maioder,  by  a  deed  subsequent  to  the 
deed  creating  the  particular  estate, 
303. 
A  remainder  and  the  particular  estate, 
are  but  several  parts  of  one  whole 
estate,  306. 
Remainders  at  common  hiw,  distinguish- 
ed from  executory  devises  and  spring- 
ing or  shifting  uses,  with  reference  to 
Mogg  V.  Mogg,  315.  n./. 
A  remainder  is  not  necessarily  connect- 
^    ed  with  the  quality  of  the  particular 
estate;  the  latter  should  only  continue 
the  same  in  quantity,  330. 340. 
Remainder  executed  only  9ub  modoy 

846. 
Remainder  reduced  by  entry  for  condi- 
tion broken,  350. 
A  remainder  or  reversioa  should  not  be 
put    in    nvbibus^    or  in  abeyance, 
against  a  testator's  intention,  355. 
Baron  Gilbert's  reasoning,  that  all  re- 
mainders must  pass  out  of  the  donor 
at  the  time  of  the  grant,  and  that, 
therefore,  a  remainder  at  law,  which 
cannot  vest,  is  in  abeyance,  362. 
Baron  Gilbert's  answer  to  the  ob- 
jection as  to  escheat,  ib. 
Mr.  Peame's  observations  on  Baron 
Gilbert's  answer,  362-3. 
The  definition  of  a  fee  does  not  admit  of 
a  fee  upon  a  fee  by  way  of  remainder, 
373. 
A  remainder  after  a  remabder  in  fee 

cannot  vest  immediately,  375. 
Remainders  over, 

Three  cases  in  which  the  words  in- 
troducing the  remainders  over 
were  not  allowed  to  abridge  or 
quality  the  extent  of  the  words 
heirs,  &c.  876. 

These  cases  are  to  be  distin- 
guished from  Beck's  case, 
die.   in   which   the  words 
heirs,&c.  were  held  to  mean 
heirs  of  the  body,  dec.  376. 
Remainders  cotemporary,  and  not  ex- 
pectant one  after  another,  are  never 
admitted    by  construction,    without 
afaeolute  necessity,  376. 
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See  /Wtire  ttiute^  te.  881.  b.  «.  SS2. 

n. 


Remainder  (by  devise)  on  an  estate-tail 

by  implication,  387. 
A  remainder  roust  hvpe  a  paHicwlar 
estate  to  support  it,  890. 
The  reason,^. 
An  estate  which  can  take  eflect  as  a  re- 
mainder, shall  never  he  construed  an 
executory  devise  or  spring!^  iise, 
303. 

No  exception  to  this  rule  ia  aUow- 
ed,  even  thou^  a  limitation  can- 
not, as  a  remainder,  by  poasibi- 
lity,  take  place  in  the    order 
pointed  out  by  the  will,  ib. 
The  general  rule  that  deoiee  the  con- 
struction of  an  executory  devise  to  a 
limitation  that  may  take  'eflect  as  a 
remainder,  is  inflexible,  even  though 
there  should  be  a  possibiHty  or  pro- 
bability of  its  not  taking  eflect  as  a  re- 
mainder, 395. 
A  remainder,  in  the  strict  sense  of  that 
word,  cannot  be  in  personal  prc^ierty, 
401.  n.  e. 
See  Executory  demieiy  481.  n.  g. 
The  same  limitation  may  be  a  remain- 
der in  <me  event,  and  an  executory 
devise  in  another  ev^ent.  See  ExeeU" 
iory  devi9e9,  458-9. 
Remainder  (of  real  estate)  or  executory 
devise  ?  473.  n.  a.  476.  n. 

Lfcaving  no  issue,  Au^.  construed  as 
qualifying  heirs  to  heirs  of  the 
body,  ib. 
Remamder  or  executory  devise  1    See 

Executory  devieea,  477. 
Remainder  (in  leasehold)  destroyed,  See 

Learn  for  Ztoes,  498-9. 
A  remainder  distinguished  from  a  fixed 
right  to  a  remainder  on  a  particular 
event,  503.  n.  g. 
Remainder  preceding. 
Failing  by  never  vesting  or  attaching. 
See  FmJtatty  508*9.  dsc. 
See  DignitUa,  580. 
Ofieea^  ib. 
Benty  529.  dec 
Tenm  of  yeara^  562.  in  mar. 
Deaceniy  561. 
Remainder^  in  the  pn^ier  sense  of  that 
word. 
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RE 
As  to  penNNiftl  estate,  562,  n.  h. 

m. 

See  DH»e  osnoeroing  Remaioden,  3.  n. 
c.  1  dE  3f-^.  10. 13. 16. 17.  26.  92. 
76.  n.  m.  84.  85.  n.  r.  249. 269. 562. 
n.  A.  565.  D, 
Rbmadidbbs  ConmroBiiT, 

Distinctioii  absoliHeiy  nniuisite  to  com- 
|4ele  an  accurate  notioii  of  a  contin- 
gent remainder,  216. 
Cbotingent  pemainder  changed  into  a 

yeBied  remainder,  dl7. 
'  Tioer  is  inoceiirate  in  part  of  his  report 
of  Smitk  d.  Dormer  ▼.  Paehkttrti; 
viK.  in  making  the  court  state  a  limi- 
tation, such  as  the  usual  one  to  a  trus- 
tee for  preserving  contingent  remain- 
ders, as  an  instance  of  one  sort  of  con- 
tiagent  remainders,  218-19. 

The  passage  from  Viner  was  quoted 
in  BftcoQ^s  Abridgment,  and  is 
property  omitted  in  the  4th  edi- 
tion of  the  latter  work,  219. 
Contingent  remainders  intervening,  4ec. 
In  fee-simple,  prevent  the  limitatioDs 

over  from  being  vested,  222. 
Not  in  fee-simple,  and 

To  persons  not  in  esse,  do  not  in 
general  prevent  the  remainder 
oyer  from  being  vested,  222-3. 
224-5. 
To  persons  in  e«M,  may  or  may  not 
prevent  the  remainders  over  from 
being  vested,  ib. 
Whether  a  determinable  fee  prevents 
the  limitations  over  from  being  vest- 
ed, 225. 
See  Aflpoinimtni^  226. 
Centiiigent    remainders    distinguished 

firom  powers  of  appointment,  229. 
Limitations  over,  after  a  preceding  limi- 
taticm,  which  depends  for  its  vesting 
on  a  contingency  which  never  takes 
efi^,  may  or  may  not  depend  on  the 
same  contingency,  according  lo  the 
intention  of  the  testator,  234. 
See  lAmUatumu  o^er^  238. 
A  remainder  to  take  effect  on  a  wife's 
second  marriage,  may  be  either  vest- 
ed or  contingent,  aeeording  to  the  tes- 
tator*s  intention,  238-9. 
Remainder  contingent,  by  ^oason  of  the 
conditional  word  if^  246.  n.  k. 
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A  contingent  remainder  is  void,  if  it  de- 
pends on  an  illegal  event,  249.  jb.  n.  a. 

Contingent  remainder  to  the  grantee  or 
or  devisee  of  the  particular  esta|e»  See 
lAmilationMy  264*5. 

Contingent  remainders  of  the  first  class, 
distinguished  by  Mr.Feame  from  con- 
diiiooal  limitations,  in  answer  to  Mr. 
Douglas  respecting  Goodiiiie  v.  BiU 
Im/^/on,  267-8.    . 

As  to  the  auppoct  necessary  for  contin- 
gent remainders,  281. 

A  contingent  remainder,  amounting  to  a 
freehold,  requires  a  freehold  to  sup- 
port it,  ib. 
Because  the  freehold  must  pass  out 
of  the  grantor .  at  the  time,  ib. 
"^  A  contingent  remainder  may  be  destroy- 
ed by  an  office  found  of  a  seisin  in  fee, 
283. 

Contingent  remainder  of  freehold.  See 
U$es  (before  and  since  the  statute  27 
H.  8.  c.  10.)  284. 

Contingent  remainder  void  for  want  of 
a  freehold  to  support  it,  285. 

Contingent  remainder  for  years  does  not 
require  a  freehold  to  support  it,  ib. 
The  reason,  ib. 

Contingent  remaind^  for  years.  See 
Fine  Imritdy  ib. 

Contingent  remainder  for  years  to  a  per- 
son not  party  to  the  deed,  ib. 

Contingent  remainder  of  freehold,  may 
be  supported  by  a  right  of  entry,  but 
not  by  a  mere  right  of  action,  286. 

Contingent  remainoer  devested  but  not 
destroyed.  See  Diueidny  287. 

A  contingent  remainder  may  be  sup- 
ported by  a  right  of  entry,  but  not  by 
a  right  of  action,  286.  n.  s. 

A  contingent  remainder  may  be  destroy- 
ed by  feoffment  or  other  act  working 
a  discontinuance,  where  it 'would  not 
be  destroyed  by  disseisin,  287-8. 

Whether  a  contingent  remainder  is  sup- 
ported by  a  right  of  entry,  where  the 
seisin,  supposed  requisite  to  serve  the 
contingent  remainders,  has  been  de- 
stroyed, 288. 

A  contingent  remainder  is  not  supported 
by  a  future  right  of  entry,  nor  by  a 
n^t  of  entry  not  misting  before  the 
contingency  happens,  289. 
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*  A  contiDgent  remainder,  by  way  of  use, 
differs  from  a  contingent  remainder  at 
common  law,  if  the  former  requires 
actual  entry  to  restore  a  seisin  in  the 
feoffees,  6cc.  290. 

Contingent  remainders  considered  with 
reference  to  the  doctrine  in  Chud' 
Uigh*8  case,  as  to  the  nature  of  a 
conveyance  to  uses,  290. 

Contingent  remainders  are  destroyed, 
when  the  estates  limited  in  the  con- 
veyance are  devested,  so  as  not  to 
leave  a  right  of  entry  in  any  prece- 
ding estate,  293. 

Contingent  remainders  devested,  have 
been  considered  incapable  of  being 
executed,  unless  by  entry  the  de- 
vested estates  and  possibility  of 
seisin  are  re-vested,  295. 

See  De^ructum,  ib.  296. 
Leases  for  yearsy  296-7. 

A  contingent  remainder,  at  common 
law,  requires  no  more  than  a  right 
of  entry  in  some  preceding  estate, 
297. 

A  contingent  remainder,  by  way  of  use, 
requires  according  to  the  third  sys- 
tem in  Chudleigh^s  case,  not  only  a 
right  of  entry  in  some  preceding 
estate,  but  also  a  seisin  in  the 
feoffees,  &c.  to  serve  the  contingent 
use,  ib. 

A  contingent  remainder  (by  way  of 
use)  to  an  unborn  son,  is  capable  of 
being  executed,  if  the  seisin  out  of 
which  it  is  to  arise,  subsists  at  or 
afler  the' birth  of  such  son,  ib. 

Entry  cannot  restore  the  seisin  of 
a  person  or  his  heirs  contrary 
to  his  own  feoffment,  298. 

A  contingent  remainder  (at  common 
law)  is  supported  by  a  mere  right 
of  entry,  without  any  actual  entry 
made,  ib. 

Whether  it  is  necessary  to  make  an  ac- 
tual entry  to  restore  or  revest  contin- 
gent uses,  afler  they  have  been  de- 
vested, 296.  n.  t. 

A  contingent  remainder-  and  the  estate 
supporting  it,  should  both  be  created 
by  the  same  instrument,  302. 

Contingent  remainders  do  not  require 
any  preceding   particular  estate    to 


RE 
RsiiAtNnxss  CoirrrNGsirr, 

support  them,  where  the  legal  estaie 
is  in  trustees,  303-4. 

Equitable  contingent  remainders,  304. 

Contingent  remainders  made  such  by 
the  vesting  of  an  executory  devise 
for  lifei  305. 

Contingent  remainders  (being  mere 
trusts)  whether  supported  by*a  legal 
freehold,  created  by  a  previous  instru- 
ment, 305.  n.  m. 

Contingent  remainder  in  a  rent,  whether 
capable  of  being  supported,  before  29 
Car.  2.  c.  3.  and  14  Geo.  2.  c  20. 
by  the  estate  in-  the  terre^ienani^  306. 
See  Remainders  vested^  305-6. 

See  Support^  generally* 
Vesting^  307. 
Remainders^  308. 

A  contingent  remainder  may,  sinoe  10 
^  11  W.  3.  c.  16.  become  vested  in 
a  posthumous  child,  as  if  such  child 
were  bom  in  the  father's  lifedme, 
309. 

A  contingent  remainder  may  be  so 
limited,  as  not  to  vest  until  the  very 
instant  in  which  the  particular  estate 
determines,  310. 

A  conting^it  remainder  expectant  on 
particular  estates  in  several  persons 
in  common  or  in  severalty,  may  fail 
as  to  one  part,  and  take  efiect  as  to 
another,  ib. 

A  contingent  remainder  may  take  effect 
in  some,  and  not  in  all,  the  perscms 
to  whom  it  is  limited,  312. 

A  contingent  remainder  (at  common 
law)  to  the  right  heirs  of  J,  and  K. 
expectant  on  A.^h  life  estate,  makes 
the  heirs  of  /.  and  K.  tenants  in 
common  when  J.  and  K.  die,  te.  ib. 
By  way  of  use,  to  such  right  heirs, 
makes  them  joint-tenants,  ib. 

A  contingent  remainder,  limited  to  the 
use  of  several,  may  vest  in  one  capa- 
ble, and  devest  as  to  a  proportion, 
and  vest  in  another  becoming  capa- 
ble; and  yet  they  mey  take  jointly, 
312-13. 

A  contingent  remainder  may  vest  and 
devest  fer  a  share,  as  well  fer  tenants 
in  common  as  for  joint-tenants,  318. 

Contingent  remainder  to  daughters  as 
tenants  in  common  in  tail,  lUler  vest- 
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iDg  in  the  daiighter  first  boiny  does 
not,  as  it  seems  to  have  been  asserted, 
cease  as  to  the  estate  of  the  first 
daughter  in  one  moiety,  but  only  as 
to  the  other  moiety,  314.  n.  e. 
The  reason,  ib. 
A  contingent  remainder  is  destroyed  by 
such  a  determination  of  the  particu- 
lar estate  as  leaves  no  right  of  entry, 
816. 
Contingent  remainder  destroyed.    See 

Deairuelion  generally. 
A  contingent  remainder  is  not  preserved 
by  a  feme's  -possi^lity  of  avoiding  a 
fine,  6cc,  318. 
Contingefnt  remainder  in  fee  at  common 
law,  puts  the  inheritance  in  nubibusj 
ib. 
A  contingent  remainder  in  copyhold,  is 
not  de^royed  by  the  surrender  of  the 
particular  tenant  for  life,  819. 
See  Capyholdy  320. 
A  contingent  remainder  is  not  destroyed 
(up6n  principle)  by  the  feoffment  of 
eetitd  que  trusi  for  Jiie,  though  the 
legal  estate  is  created  by  one  deed 
and  the  trusi  by  another,  821.  n.  e« 
Contingent  remainder, 

Not  destroyed,  (in  oilier  cases)  by 
the  feoffment  ofeesiui  que  trusty 
for  life,  as  a  right  of  entry  re^ 
mains  in  the  trustees,  821. 
Barred  by  the  recovery  of  reiiui 
que  trust  in  tail,  ib. 

Reason  of  the  distinction,  ib. 
By  way  of  use ;  and  at  common 
law,  See  Veeting,  824. 
Contii^nt  remainders  supported,  &c. 

See  Support,  dsc.  325. 888. 
Contingent  remainder  (by  .will),  848-4. 
The  vested  inheritance,  if  not  de- 
vised, descends  to  the  heir  till 
the  contingency  happens,  ib. 
Contingent  remainder. 

Not  destroyed,  4cc  845. 
Contingent  remainder,  by  way  of  use 
.    or  by  devise,  851. 

The  vested  inheritance,  if  not  other- 
wise disposed  of,  remains  in  the 
grantor  and  his  heirs,  or  in  the 
heirs  of  the  testator,  until  the 
contingency  happens,  dns.  ib. 
In  tail  or  in  fee?  852.^ 


RE 
Rbmaindbrs  CemiHesifT, 

A  limitation  in^  fee  afler  a  con&geut 
fee  does  not  vest,  and  may  be  a  con- 
tingent remainder,  ib. 

Contingent  and  concurrent  remainder 
in  fee,  to  the  heirs  of  ^.  the  tenant 
for  life,  ib. 

Contingent  remainder  in  fee  to  the  sur- 
vivor of  trustees  of  the  freehold, 
whether  destroyed  hy  their  fine, 
366. 

Contingent  remainder  in  fee  to  survivor 
of  tenants  for  life.  See  Devise,  358-9. 

Contingent  remainder  to  survivor  of  te- 
nants for  life.  See  Devise,  ^56.  n.  c. 

Contingent  remainder  at  common  law. 
See  Abeyance,  359.  n.  d. 

Contingent  remainder  in  fee  is  said  to 
be  in  abeyance,  or  in  miMus,  or  t ft 
to  lejgis,  360. 
But  how  can  it  pass  from  the  do- 
nor until  the  donee  exists  7  361 . 

A  contingent  remainder  is  transmissible 
to  the  heirs,  except  in  certain  <»ises, 
requiring  the  existence  of  the  devisee 
at  a  particular  time,  864«  . 

A  contingent  remainder  may  before  it 
vests,  be  passed  by  fine  by  way  of 
estoppel,  365. 

A  contingent  remainder,  though  assign- 
able in  equity  cannot  be  passed  or 
transferred  at  law,  otherwise  than  by 
estoppel,  by  fine,  or  recovery,  866. 

Contingent  remainders  are  devisable. 
See  Detise,  ib.  868. 

Contingent  remainden,  not  being  estates 
of  which  a  person  is  seised,  would 
have  been  ranked  with  estates  ac- 
quired after  the  time  of  tl^e  will,  if  the 
word  having,  in  the  statute  of  wills, 
had  meant  seised  ^,  868. 

Contingent  remainder. 

Not  devisable  at  common. law,  See 

Personal  estate,  868. 
Devisable  since  th^  statute  of  wills, 
by  modem  decisions,  ib. 

When  a  contingent  remainder  is  not 
transmissible  nor  descendible,  See 
Descent,  B7 1. 

Several  contingent  remainders  in  fee. 
See  Fee,  878. 

Contingent  remainden  with  a  double 
aspect,  ib. 
Destroyed  by  a  recovery,  ib. 
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A  limitatioii  after  a  freehold.  sufficieDt 
to  support  the  former  ap  a  oontingent 
remainder,  caDoot  enure  as  an  execu- 
tory devise,  474-5. 

See  DtUructicn^  880.  n.  x. 

CoBtiDgeat  remainder  or  executory  de- 
▼ise?  860. 

See  Future  Interetiy  886. 

Contingent  remainder  ^in  a  deed)  limited 
by  words  of  exception  and  a  subse- 
quent proviso,  880. 

Contingent  remainder  or  sprmging  uset 
ib. 

Contingent  remainder  (by  will)  on  a 
contingency  implied,  the  expressed 
event  being  for  an ,  executory  devise 
over,  807. 

The  essential  difference  between  a  con- 
tingent remainder  and  an  execu- 
tory devise,  See  Executory  detfisee^ 
418. 

Contingent  remainder  (after  a  devise  to 
71  in  tail)  on  T.'s  death  without  issue 
living,  W:  410^20. 

Contingent  remainder  by  implying  cer- 
tain words,  without  which  the  limita- 
tion must  have  been  an  executory 
devise",  H2p. 

CcHitingent  'T&Diainder  introdueed  by 
wor&  wea^gMkhi^^  cprbplexion  of 
conditions  or  tiOlidilidnal  limitations, 
428. 

See  AeMTSum,  447. 

Leaseafor  2t«e«,  405-6« 
Perpehiity,  502. 

A  contingent  remainder  may  vest  in  in- 
letest,  notwithstanding  a  subsequent 
remainder  has  previously  vested  in 
interest,  but  not  after  such  subse- 
quent remainder  has  vested  in  pos- 
session, 504-5. 

A  oontingent  remainder  cannot  be  sup- 
ported by  the  freehold  descending  to 
the  heir,  505. 

See  Support,  dec.  526. 

A  contingent  remainder,  supported  by 

.    a  freeMd  once  vested,  cannot  by  any 
subsequent  accident  enure  as  an  exe- 
cutory devise,  505. 
See  Lapee,  525. 

Continflenl  remainder  in  tail. 

Whether  barrable  by  a  recovery  by 
the  person  elilitled  to  such  con- 


SB 
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tingent  infierast,  See  Toil,  537, 
n,x. 
Contingent  remainders  were  ibnnally 
held  not  devisable,  548«  n./l 

Have  been  since  held  to  be  devisa- 
ble, as  well  as  all  other  contin- 
gent and  executory  estates  and 
possibilties,  accompanied  with  an 
interest,  and  such  as  would  be 
descendible  to  the  heir  of  the  ob- 
ject of  them  dying  before  the  oon- 
tiogency  or  event  on  which    the 
vesting  or  acquisition  of  the  es- 
tate depended,  ib.  548-9.  ^sc. 
A  contingent  interest^  whether  in  real 
or  personal  estate,  is  transmissible  lo 
the  representative  of  the  party,  when 
such  party  dies  before  the  contingency 
happens ;  and  if  not  before  dispoaed 
of,  win  vest  in  such  Tq>resentative 
when  the  contingency  happens,  552. 
553-4-5. 
See  VTajfe,  502. 
I      A  remainder  by  parchase,  cannot  be 
fimited  to  the  issue  of  an  unborn  per- 
son, 562.  n.  k,  II. 
See  more  concerning  Contingent  Re- 
mainders, 213-14-15.248. 

RSMAZKDBas  VSSTBB, 

A  vested  remainder  in  tail  is  given  to  C, 
a  son  of  B.,  by  a  devise  (afler  a  life- 
estate  to  jB.)  to  the  beirs  male  of  B, 
{in  ease)  now  living,  and  such  other 
heirs  male  or  female  as  he  thereafler 
riiould  have  of  his  body,  210. 

A  tested  r^noainder  in  tail  male  is  given 
to  C,  eldest  son  of  H  L.,  by  a  devise 
to  /.  8.  for  ninety-nine  years,  remain- 
der to  the  heirs  male  of  £.  L.  lawful- 
ly begotten,  and  for  de&ult  of  such 
issue  to  the  testator's  right  heirs,  the 
will  giving  a  legacy  to  E.  L,  and  a 
legacy  to  C.  and  an  annuity  out  of  the 
lands  to  the  heir  at  law,  210-11. 

Vested  remainder  in  fee  under  a  will,  by 
tonstniing  heirs  male  of  A.  in  the 
sense  of  heir  apparent,  212. 

A  remainder  may  be  vested  though  un- 
certain of  ever  taking  efiect  in  posses- 
sion, 215. 

A  vested  remainder  distinguished  from 
a  contingent  remainder,  216. 

A  remainder  is  vested  in  interest,  if  ac- 
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IxMy  capable  ofTeadiig  in  posseanon, 
should  the  poeaesaion  become  vacaot, 
217. 

Remainder  vested  in  interest,  though 
uncertain  of  vesting  in  posaesaion, 
ib. 

n       •  ;]       ( Vested,       }  distinguish- 

Remajnaers  J  contip^t  5     ed,  ib. 

A  vested  remainder  is  given  to  £•  by  a 
lease  to  A.  for  life,  remainder  to  B, 
during  the  life  of  A.y  ib.  216. 

See  RemainderM  amtingentj  287-6. 

Limitations  over  aAer  a  conditional  de- 
terminaiion  of  a  preceding  limitation 
which  never  takes  efiect,  are  not  on 
that  account  originally  contingent,  but 
may  be  vested  remaindera  aft  inUio^ 
237. 
The  likerule  pravaib  as  to  person- 
al estate,  236. 
See  ImpUcoHimf  506-0. 

Remainder  veated  or  contingent?  .on  ae- 
cond  marriage,  236-9-40. 

See  2^MM<a<ton«,  241-2. 

A  remainder  subject  to  be  deieated  by  a 
conditbnal  limitation  over,  veats  im- 
mediately, 247. 

A  remainder  may  take  efiect  by  merely 
vesting,  when  it  cannot  take  e^ct  by 
coming  into  possession,  266-9. 

A  vested  remainder  in  a  rent,  supported 
by  the  eatate  in  the  terre-tenant,  after 
the  determination  of  the  particular 
eatate  in  the  rent,.305-6. 

A  vested  remainder  may  in  some  few 
instances  take  eftct,  though  the  pre- 
ceding estate  be  defeated.  But  the 
event  on  which  a  contingent  remain- 
der is  limited  to  take  efiect,  must  hap- 
pen by  the  time  the  preceding  estate 
determines,  806. 

See  TruHeeifor  pre§erph9gy  &g.  885-6. 

Vested  remainder  to  prevent  dower.  See 
Pouilnlity,  849. 

A  remainder  to  a  peraon  in  eme  may  be 
veated  if  the  |»eceding  contingent  re- 
mainder be  not  in  fee,  853. 

Whether  veated  or  contingent  remaitf- 
dera?  or  executory  devises?  See  Xmu- 
<a<tofi«,  876. 

See  TVtmm  of  ireort,  401^n.  e. 
Age  nf  iwenip^'one  ffmrs,  488. 
JSeMTMon,  447. 


RE 

RSMAINDBSS  VnsTsn, 

Vested  remainder   in    leasehold,    See 

LeoMegfar  lives,  495-6. 
Remainder  vested,  notwithstaoding  ap- 
parent words  of  contingency,  507. 
See  Implication^  508-9.  ^ 

A  limitation  to  take  eOect  aa  a  veated  or 
contingent  remainder  expectant  on  a 
preceding  limitation  (afler  aooh  pre- 
ceding limitation  riiall  have  veated} 
.may  take  efiect  in  aome  way  orxyther, 
though  anoh  precedinglimitation  fiiila 
by  never  vesting,  and  notwithstand- 
ing the  deed  or  will  is  silent'  on  the 
subject,  506-9-10.  542-8. 

Whether  it  is  the  same  where  the 
preceding  limitation  .ia  void  for 
remoteness?  506.  n.  k.  509.  n. 
510.  n. 
Vested  remainder  in  fee  in  3f.  imme- 
diately, by  a  devise  to  A,  until  JIf.  at- 
tains twenty-one^  and  then  to  M,  and 
•his  heirs,  547.  n.  d, 
.Oases  in  which  the  devisee  on  at- 
taining twenty-one,  takes  by  way 
of  executory  devise,  ib. 
See  more  of  Vested  Remainders,  20.  n. 
t.  209.  n.  a. 
RxMNAirr,  13. 16. 

RXMOTBUBSS, 

See  Hxecuiory  deviaesy  A^, 
Implicatiany  506-9.  dsc. 
Age  of  28,  >  See  Advoiowny  506.  n.  k. 
24,  $      d^. 

27,    See  PerBonal  ttUUe^  ib. 
Limitations  on  estates  in  fee-simple  or 
terms  for  years,  may  be  too  remote, 
522.  n.  «. 
But  no  limitation  on  a  vested  estate-tail, 
is  too  remote,  ib. 

The  reason  of  this  distinction,  ib. 
See  RtrUy  6S9.  n.  q. 
RxnxwAL, 
See  LtoMufcT  livety  495.  n.  d. 
Renewal  of  leases  for  lives,  497. 
The  new  leases  are  subject  to  the  old 
tmsis,  496.   - 
Tenant  right  -  of  renewal,  See  Ccndi' 

tiomal  liwdiaHansy  500.  n.  e. 
.Renewal  of  an  entail.  See  Tailf  562.  n. 
A.  IV. 

RSRTS, 

See  Ceaaar,  221.n.c. 
loteittMdiate  zenta,  241.  n./. 
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Rents  and  oonditioDs  difkr  from  uses  at 
common  law.  See  Priviiy^  £90.  d.  k. 
Rent  granted  to  A^  pvr  auUr  «t€,  re- 
mainder over,  805. 
Rents  ptir  auier  me, 
Are  not  strictly  capable  of  general  oc- 

cupancyt  806. 
Ave  held  to  continue  in  the  represen- 
tatives of  the  grantee,  since  20  Car. 
2.  c.  8.  and  1 4.  Geo.  2.  c.  20.,  806. 
Rent  granted  to  the  tenant  of  the  land 

for  life,  remainder  in  fee,  808. 
.  See  OcevfMuey,  ib. 
Rent  newly  created,  diSm  from  lands, 
527*8. 

Ist.  Because  the  former  may  be 
granted  on  condition  to  cease 
during  the  non-age  of  any  heir 
of  the  grantee;  527*8.  and 
'  2d.  Because  a  power  may  be  given 
to  the  grantee  of  a  rent  (limited 
in  use  to  him  and  his  heirs)  to 
enter  and  hold  till  payment  of 
the  arrears ;  and  such  power  will 
follow  the  descent  and  alienation 
of  the  rent,  ib. 
And  the  like  of.  commons  newly 
.created;  ib. 
3ee   Commons,  ib. 

Pouiiniiip'y  ib. 
Rent  d€  novo^ 
May  be  granted  ;to  commence  infu- 
turo;  though  a  freehold  in  land,  6ic. 
may  not,  520.    . 
But  such  rent  de  navo^  to-com- 
mence  infiiiuroj  should  be  with- 
in the  rule  against  perpetuity, 
029.  n.  q. 
Rent  in  esse,  cannot  be  granted  to  com- 
mence injuturo,  529. 
The  better  way  of  making  a  rent  the 
subject  of  limitations  in  strict  settle- 
ment, 529.  n.  q.  ■ 

This  way  avoids  a  doubt  as  to  the 
efiect  of  the  statute  of  uses,  and 
obviates  an  objection  as  to  re- 
moteness, ib. 
The  doubt,  however,  may  not  be 

well  founded,  ib.    * 
The  mode  suggested  will  enable 
the  tenant  in  tail  to  acquire  the 
fte-simple  by  a  recovery,  ib: 
And  gives  the  persons  benefi- 


RE 
Rbhts, 

cially  entitled  legal  interesls 
in  the  rent,  ib. 
Rents  and  profits  of  land  during  mino- 
rity. See  l/ies  tpringing^  580.  dsc 
Rent-charge,  See  Desceta^  537.  in  mar. 
Intermediate  rents,  See  Prqfits^  543. 
See  ProJUa,  544. 
Rbpobtb,  Mr.  Vernon's,  25.  n.  k. 
Rbpresbntaitvbs, 
(Real  .or  Personal,)  as  to  contingent  in- 
terests, 864. 
See  Remainders  contingents  552.  dec 
ExeaUory  devises  (as  bdng  trmna- 
missible),  ib. 
Rbpuona».ct, 

.To  a  rule  ef  law,  252. 
.    See  Uses  springing^  580.  &c. 
Rbsiduart, 

Devise  or  bequest.  See  Residue,  544. 
Rbsidub, 

Of  personal,  estate,  does  not  include 
money  devised  over  on  the  death  of 
children    under    twenty-one,    even 
though  no  children  are  born,  512. 
Residue  of  personal  estate,  513. 
Rest  and  residue.  See  Profits,  544. 

A  residue  distinguished  from  a  general 
or  particular  legacy,  sdi  .to  vesting, 
558.  n:  ^.  II.  ftthly. 
'  Effiict  of  a  ^iduary*  disposition  upon 
devices  or  bequests,*  which  become 
lapsed  or  otherwise  inefiectual  by  the 
death  of  the  devisee  or  legatee  before 
the  decease  of  the  testator,  556..  in 
mar. 

Distinction  between  a  devisee's  dy- 
ing before  the  making  of  the 
will,  and  his  dying  after  the 
making  of  the  will,  lb. 
See  more  of  Residue,  16. 
Rbst  an o  Rbsidvb, 
See  Pro/(ts,  544. 

RBSULTIlfG  FbBBHOLD, 

In  what  cases,  41.  n.  y. 
Whether  in  case  of  a  term  nf  years 
expressly  limited  to  the  ancestor, 
ib.  42-3. 
Not  where  the  use  is  expressly  limit- 
ed away  to  a  stranger  during  the 
li^  of  the  grantor,  48. 
See  more  of  Resulting  Freeh<M,  27. 


INDEX. 


699 


RE 
RssuLTiNG  Trust,  72. 
Ratu&TiNO  UsBi 

In  remainder,  48^ 

Immediate,  ib. 

See  more  of  Resulting  Uses,  26.  42. 
43.  49. 
Rbturk, 

From  the  East  Indies*  18. 
Revbbsal, 

Of  decree,'  See  TertM  jrf  years^  469. 
Revbrbion, 

The  old  reversion,  43.  50.  51.  66. 

Reversion  of  copyhold,  68-9. 

Reversion  or  old  estate  in  copyhold,  69. 

Reversion  in  copyhold,  71.  ib.  n.  h. 

A  reversion  at  common  law,  granted  to 
a  stranger,  cannot  be  defeated  by  a 
condition  annexed  to  the  particular 
estate,  271. 

Reversion  in  the  king.  See  Condition^ 
280. 

See  JF^ne  {e^tecf,  285. 

Reversioner  in  fee  being  entitled  to  the 
trust  of  a.  term,  may  yet,  as  to  the 
possession,  be  only  tenant  at  will  to 
his  trustees,  and  h^  fine  does  noi  dis- 
turb the  term,  286. 

Grant  of  reversion.  See  Seistn,  288. 

See  Hematfuferf,  303. 

Reversion  executed  only  tub  modo^  846. 

Reversion  reduced  by  entry  for  condi- 
tion broken,  350. 

Reversion  in  fee. 

Whether  in  abeyance  or  in  the  tes- 
tator's  heir  7  354. 

Reversion  distinguished  from  -a  possi- 
bility of  a  reverter,  855. 

Reversion  in  abeyance,  See  Remain' 
'der9y  ib. 

See  Rev^ter,  381.  ri.  a.  382.  n. 

Vested  reversion  or  vested  remainder, 
on  an  estate  in  tail  male  special  in  P. 
is  a  present  fixed  interest,  and  capa« 
ble  of  being  devised,  &c.  as  such,  447. 
But  cannot  be  devised  as  a  contin- 
gent remainder  to  persons  not  in 

€99€y  ib. 

Nor  as  an  executory  devise  to  take 
efl^t  on  the  death  of  B.  without 
issue  generally,  ib. 
Grant  of  a  reversion,  when  it  shall  hap- 
pen after  the  deiith  6f^  tenant  for  life, 
is  construed  a  good  grant  of  the  pre- 
sent reversion,  even  id  a  deed,  449. 
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Reversion  (upon  an  estate-tail  in  A.) 
devised  to  B,  after  failure  of  issue  of 
A.  passes  immediately,  ib. 

See  Implicationj  450.  n.  b,  453. 

Reversion  of  settled  lands. 
Whether  it  passes  by  a  general  or 

residuary  devise,  544-5.  in  mar. 
See  ProJiU,  544-5. 

See  Descent^  501. 

See  more  of  Reversions,  3.  n.  c.  4. 66-7. 
266.  '317. 
Revkbtbr, 

Possibility  of  reverter,  3.  n.  e.  4: 

Distinction  between  a  possibility  of  re- 
verter and  a  reversion,  955. 

Reverter  or  escheat  distinguished  from 
a  possibility  of  reverter,  381.  n.  a. 

Reverter  distinguished  from  escheat,  ib. 

Reverter  and  reversion  became  synony- 
mous after  the  statute  de  donisy  381. 
n.  a.  382.  n. 

A  possibility  of  reverter  to  executors. 
See  Temu  of  year$y  488. 

See  more  of  Reverter,  562.  n«  k.  568.  u. 
Review, 

Bill  of  review  with  liberty,  4cc.  454,  n. 
0.  455.  n. 
Retocation, 

Of  will,  68.70. 
'  Not  by  return  of  the  writ  of  fiutry,  in 
a  recovery,  368. 

Powers  of  revocation,  See  Fine  lepied^ 
380.  n. «. 
Right  Heiss  as  Pv^ohasbss, 

Se^RuUrfLawy^. 
Rights, 

Right  of  entry  for  forfeiture,  5.  n.  d.  or 
8,  n.  r  "        - 

Of  entry,  >J286-7;  and  see  Remain^ 

Of  action,  (      der»  contin^eai^  286. 

Of  ^tion  (  ^is^in«">8^^»  ^86.  n.  e. 
Ri^ht  of  entry,  294.  298. 
'      May  pass  by  lease  and  release,  as  a 
release  pur  mitter  ledroii^  327. 
n.  L 
See  FwfeUure^  350. 
Rights  of  action  jor  of  entry,  whether 

devisable,  371. 
Right  to  have  a  remainder  on  a  fiiture 
event, 

Distinguished  fipom  a  remainder, 
I  503.  n.  ^. 
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RiOBTS, 

'  Right  of  actiQQ,  )  Wbetfaer  deviMible  or 
enlryy  )      aasignable,  649.  in 
mar. 

RVX.B8, 

General  nilei  of  law,  27* 
Rules  of  law, 
As  to  the  time  when  a  contingent  re- 
mainder should  vest,  8.  n./. 
Against  abeyance,  41.  n.  jf. 
Prohibiting  a  man  from  raising  a  fee 
'  simple  to  his  own  right  heirs  as 
purchasers,  86. 
Ancient  rules  of  property  are  of  feudal 

tincture,  88. 
Rules  of  law, 
Haying  no  objects,  must  cease,  ib. 
Otherwise  of  rules  htfving  the  same 
objects,  but  pot  the  s^me  state  of 
thmgs,  iU 


RU 

RVLVS, 

Whilst  the  same  subject  continues, 

some  rule  is  necessary,  88. 
See  TnuU^  126. 
WtU,  344. 
Perpetvity,  502. 
Certain  ruies^  173. 
Lfong-fized  rules. 
Do  not  leave  us  the  choice  of  another 
sufficient  and  more  jual  rute»  444. 
n.  a.  445.  n. 
See  -Maximt  generally. 
General  rules  of  law, 
fnvoivipg  apparent  absurdities,  when 
sf^li^  to  particular  caaesy  585. 
n.  f  . 

And  see  Ditereiion  rfajmdgey  ib. 
Rules  of  property,  145. 


RujiB.  IX  SHBUJnr's  Cass, 

This  rule  of  law  is  of  early  antiquity : 
Statement  of  the  rule,  28.  n.  L 
Ori^  of  the  appellation,  ib. 

Division  of  Mr.  Feame's  discossicm  on  the  subject  into  three  heads: 
1st.  As  to  l^al  limitations  in  deeds,  ib. 
34.  As  to  equitable  limitations  in  deeds  and  wills,  ib. 
8d.  As  to  legal  limitations  in  wills,  ib. 
RoUe's  distinction  opposed  by, 
1st  Two  authorities,  31-2» 
2d.  Brook's  principle,  ib. 
ad.  The  rule,  that,  the  performance  of  a  condition  precedent  after  a  person's 

death,  entitles  his  heir  to  take  by  descent,  ib. 
4th.  The  rule,  that,  contingent  remamders  and  executory  devises  are  transmis- 
sible, ib. 
5th.  Lord  Ooke's  case  of  a  l&ae  to  two  for  their  joint  lives,  remainder  to  the 
right  heirs  of  the  one  who  dies  first,  ib. 
Applies  to 


A  limitation  for  life  to 

^M.t  .  .  . 


29. 
A.         .        .        .        .1 

•  iWd. 

A.  (by  deed)  determinable 
originally  on  an  event 
whic)i  may. happen  in 
A.'b  lifetime 

30. 
A.  pur  aiOer  vie,  or  du* 
ratUe  mduitate   • 

81. 


With  a  limitation  over  to 
(Mediately  or  immediately)  heirs  of  A. 


(Mediately  or,  dsc.)  heirs  male  of  the  body  of  A. 
(Mediately)  heirs  of  A. 


(Mediately  or,  dsc.)  heirsof  A. 
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Applies  to 
^  A  limitatiixi  for  life  to 

Husbafid  and  wife  during 
their  joint  lives    . 


With  a  limitation  over  to 

-   Heirs  of  the  body  of  the  wife  by  the  faUBband, 


31. 


A  limitation  for  life  to 
Two  (by  deed)  for  their 
joint  lives  . 


Right  heirs  of  the  one  who  dies  first. 


89. 


A I      Heir89orheirs<^thebody,ofA.,on  a  contingency, 

34. 


A,  and  B.  jointly  for  life 
or  in  tail    , 


Heirs  of  A.  and  B. 


35. 


A.  and  B.  successively,     |      Heirs  of  A,  and.  B. 

36.  Q3. 


A.  and  B.  jointly  or  suc- 
cessively   • 


Heirs  of  B. 


86. 


A.        .        •        .        .  I      (After  mediate  coDiingentremainders),hdr8  of  A. 

86-7. 

-  A,  (by  implication  on  a  f      Heirs,  &c.  of  A. 

deed).        .        .        .  f 

40-41. 
A.  (by  schedule  as  part  of        Heirs,  &c.  of  A.  by  the  prior  will, 

a  will)        ..." 

50. 

-  A.  (by  will ;— trust  execu-  j      Heirs,  dec.  of  A,  (trust  executed), 

ted)    ....  I 

66-6. 
A.  (in  copyhold)    •        .  |      Heirs  of  A. 

60.  . 

A.  (by  wUl)  .  .  I      Heir  male  of  A.'s  body, 

153. 
A.  (by  will)  .        .        .  I      A:b  heir  of  his  body  begotten  for  ever, 

158. 


A.  (by  will)  under  condi- 
tions, dec  • 


A.  (by  will),  s.  w. 


ibid. 


A.  (by  wiU) 


ibid. 


A.  (by  will) 


A  (by  will),  8.  w. . 


160. 

161. 
161. 


•A.  (by  will),  with  a  limita> 
tion'to  trustees  and  their 
heirs  during  df.'s  life,  to 
preservei  £c. 

ibid. 


Heirs  male  of  A.'s  body. 


Heirs  male  of  A.'s  body  now  living,  and  to  such 
other  heirs,  male  atid  female,  as  he  shall  afieri> 
wards  have  of  his  bodyi 

Heirs  male  of  A.'a  body,  &a  and  kU  heirs  for 
ever;  but  if  A.  should  die  without  such  heir 
male,  then  over, 

Heirs  of  jff .'s  body  and  their  heirs ;  and  if  JS.  died 
without  such  heir  of  her  body ,  then  over,  ^ 

Issue  of  wl.'s  body,  remainder  over, 
Heirs  of  the  body  of  A,  &c. 
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Applies  to  r 

A  limitation  for  liie  tO' 
A  (by  will)  . 


With  a  limitation  over  to 

Heirs  of  w^.'s  body,  &c.  with  a  subsequent  devtoe 
in  the.  same  will  to  JS.,  to  preserve  dontingeot 
remainders, 
162. 

•d.'s  issue  male  and  their  heirs,  &c.  with  a  pn>- 
viso  against  alienation,  &c. 
163-4.       . 

(By  the  will)  the  heirs  male  of  J^T.'s  sons,  and  to 
any  of  their  heirs  male  during  their  lives,  o^ 
which  none  of  them  were^  to  be  tenants  any 
longer,  with  restriction  against  alienation,  &c. 
173-4. 

Heirs  of  the  Ixs^dy  of  £.,  &c.  remainder  to  C.  for 
life,  with  a  limitation  to  preserve,  &c.,  with  re- 
mainder to  heirs  of  the  body  of  C.  dec,  so  that 
if  JS.  dies  in  the  testatrix's  life-time,  aiid  leaves  a  daughter  B.  who 
survives  the  testatrix,  B.  takes  nothing,  and  C  can  make  a  good 
title  to  the  estate. 
174-5. 


A  (by  will)  . 


iV.'s  sons  (by  schedule  to 
a  will) 


£.  (by  will),  with  a  limita 
tion  to  preserve^  ^kc. 


A.  (by  will)  . 


178-9. 


A.  (testator's  son)  for  ever 


179. 


The  next  heir  male;  and  for  default  of  such  heir 
male,  then  over, 

(After  .^.'s  death)  the  heir  male  of  his  body  for 
ever ;  and  for  default  of  such  heir  male,  to 
testator's  other  son. 


A.  (by  will)  indefinitely  . 


A.  (by  will)  . 


(By  the  word  and)  such  heir  of  «^.'s  body  as 
should  be  living  at  .^.'s  death ;  and  in  default 
•  of  suchi  then  over, 
ibid. 

.  I      The  heir  of  A:%  body,  &c. 
ibid. 

Difierence  between  this  case  and  Arcker^s  ease^  ib. 
A.  and  his  wife  (by  will)  I      The  next  heii  niaie  of  their  two  bodies, 

ibid. 
And  the  words,^rj«^  next^  or  eldest^  make  no  difference,  ib. 
A*  (by  will)  .        .        .1      The  first  heir  male  of  his  body,  remainder  over, 

ibid.    "  -         ' 


A.  and  his  wife  (by  deed), 
indefinitely. 


(By  the  words  and  to)  one  heir  of  their  bodies, 
&c«  and  to  one  h^ir  of  that  heir  only. 


ibid. 


A,  (by  deed)  indefinitely,   |      (By  the  word  and)  his  heir, 

180. 
-    Lord  Coke  coniruy  ibid. 
A,  (by  fine)  indefinitely, .  |      Hasredi  masculo  de  carpore  suo  proereaia^ 

ibid. 
The  real  ground  of  Archer^k  comb  is  not  sim|^  the  ground  stated  in  that  case, 
ibid. 


•^.(by  will)  indefinitely,  . 


(By  the  word  and)  the  heirs  male. of  his  body 
and  their  issues. 


182. 
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Applies  to 
A  limitation  for  life  to 
A.  (by  will)  . 


^«  and  B.  ^l^y  deed  du- 
ring  their  joint  lives     . 


With  a  limitation  over  to 
The  issue  male  of  his  body^  &c.  and  the  heirs 
male  of-the  body  of  such  isspe  male ;  and  for 
want  of  such  issue  male,  remainder  over, 
182-3. 

The  right  heirs  of  him  who  dies  first, 


310. 


A,  (by  deed),  remainder 
to  j9;  in  tall 


352. 


A,  (bydeed),  with  contin- 
gent remainder  to  B. 
in  fee       -*  .        .    '. 


(Mediately)  heirs  of  w^. 

< 

(In  alternate  contingracy)  heirs  of  w9. 


A.  (by  will) 


ibid. 


Heirs  male  of  A!%  body,  &c.  and  for  want  of 
such  issue.  A,  to  have  the  estate  but  during 
his  life,  and  no  longer,  ^c. 


427. 


The  rule  in  8helUy*9  caae^  extends  to  cases  where  the  ancestor's  freehold  may  deter- 
mine 111  hMf  iiie-time,  as  well  as  to  other  cases,  33. 
Applies  to 
Trusts  executed,  where  the  rule  would  apply  to  I^al  limitations,  55-41. 
Limitations  upon  surrenders  of  copy  holds  equally,  60. 

Marriage  articles  sometimes,  hut  generally  not,  90.  04.    See  ArtichBy  generally. 
A  devise  of  money  to  be  laid  oat  in  land,  to  be  settled  (i.  e.  immediately  after  the 

purchase,  and  without  or  previously  to  a  conveyance),  112. 
A  devise  for  settling  land,  113.     . 
A  devise  in  trust,  ib. 
Applied  on  the  ground  of  the  testator's  manifest  intention,  130. 
Prevailed  in  Wright  v.  Pearson^  even  i^ainst  a  combination  of  oppugning  circum- 
stances, 133.        ' 
Applies  to 
A  devise  to  trustees  and^their  heirs  in  trust,  to  permit  A.  to  receive  the  rents  for 
his  life,  remainder  to  the  heirs  of  his  body,  with  poww  for  the  trustees  and  A. 
to  jointure,  150. 
A  devise  of  money  to  be  laid  out  in  lands,  t^  be  settled,  (».  e,  immediately,  &c. 
and  without  or  before  a  conveyance)  on  B,  for  life,  remainder  to  the  heirs  male 
ef  his  body,  and  the  heirs  male  of  the  body  of  every  such  heir  male,  100. 
Applies,  where,  afler  a  devise  of  H,  to  J.  for  life,  remainder  to  the  issue  male  of  J. 
and  to  his  and  their  heirs,  share  and  share  alike,  remainder  to  the  issue  female  of 
J.  and  her  and  ^neAt  heirs,  &c.  the  same  will  ccMitains  a  devise  of  ilf.  to  J.  for  life, 
remainder  to  the  issue  male  of  the  body  of  J.  and  to  their  heirs,  remainder  over, 
with  a  proviso  againrt  aliening  H.  or  M.,  108.      ' 
ApjAks  to 

A  devise  to  A,  and  his  issue,  remainder  to  B,  and  his  issue,  remainder  to  the 
heirs  of  A.;  to  that  it  A,  dies  in  the  testator's  life,  the  heir  of  •/}«_  takes  nothing, 
165. 
A  devise  to  trustees  and  their  heirs,  to  the  use  of  • 
p.  for  life,  with  a  limita*        Remainder  to  the  heirs  of  the  body  o^  Z>., 
tion  to  preserve,  &c.   . 
notwithstanding  a  dectaration  that  D,  is  to  have  only  an  estate  for  life,  dsc. 
and  no  power  to  defeat  the  intent  of  the  testator ;  and  notwithstanding 


704  INDEX. 

RULI IH  ShILIJBT*!  Ca8I, 

powers  giv^n  to  the  trustees  4o  do  all  necessary  acts  to  efiectuate  tlie  tes- 
tator's intentioQy  177« 
Applies, 
Where  a  recovery  is  sufiered  by  E.  tetoant  in  tail, 
Tp  the  use  of  1?«  for  life  .    Remainder  (mediately)  to  the  use  of  the  heirs  male 

of  JB.  lawfully  begotten,  and  of  the  heirs  male  of 
the  body  of  such  heirs  male  lawfully  begptteo, 
remainder  oyer, 
181-2. 

And  the  recovery  is  good,  though  £.  dies  after  judgment,  and  the  awarding  of 
the  writ  of  seisin,  but  before  its  execution,  and  £.'s  posthumous  son  tak^  by- 
descent  as  heir  performam  dordj  ib. 

AppGes  only  to  remainders,  and  not  to  conditional  limitations,  276. 

Does  not  apply  to 


A  limitation  feriife  to 


.a: 


With  a  litnitation  over  to 
Heirs  of  A.  and  B» 
06.  06. 
A.  (in  eouity  only)         •  |      Heirs  of  A;  (at  law), 

62. 
A.  (at  law)    .        .        .  I      Heirs  of  A.  (in  equity  only), 

68. 
A.  (by  settlement)  at  law ;        Heirs  of  A.  in  equity  only  (by  appointment  un- 
remainder   to  trustees  der  a  power  in  the  settlement), 

and  their  heirs  (gene- 
rally) to  preserve,  dec. 

69.  n.  d, 
A,  (by  one  deed),  &;c.     .  |      Heirs,  &c.  of  A*  (by  another  deed,  &c.) 

71.  78 
W.  (by  deed)  .  I      H^rs  of  the  body  of  IT.  and  of  6.  and  of  JT. 

I         their  heirs  executors  and  assigns, 
120. 
wf.  (by  will)  •        .        .1      Heir  oiA.  and  the  heirs  of  such  heir, 

160. 
A.  (by  will)  .        .        .1      The  next  heir  male  of  A.  and  the  heirs  male  of, 

I         dec.  such  next  heir  male, 
ibid. 
A.  et  non  aliter      ..       .  |      The  sons  of  his  body,. 

Md. 
A.  (by  fine)  •        «        .1      Right  heir  of  w9.  to  be  begotten  a}ler  ^.'s  sixth 

I         son,  and  the  heirs  male  of  such  right  heir, 
161. 
A.  (by  deed)  .        .        .1      1st,  2bd,  dd,  and  4th,  sons  of  A.  successively  in 

.  I         tail-male,  (by  prc^r  words),  and  so  severally, 

dEC.,  to  every  of  the  heirs  male  of  A.  &c.  and  their  heirs  male, 

dec.  with  a  provision  for  the  daughter  of  w9;  in  case  of  A,*b 

death  without  issue  male  ;-*so  that  A.  takes  only  a  life-ctftate, 

ibid. 

A,  (by  will),  s.  w.  ,  |  -   A.h  issue  nude  and  his  heif&  for  ever,  dsc« 

152.  ^    . 

A.  (by  will)  for  life  only   I      A.^s  stoue  male,  dsc.  and  the  heirs  male  of  the 

[         bodiesof  such  issue  male, . 
ibid. 
A.  (by  will),  with  power  j      Heir  male  of  A.'^b  body  for  the  life  of  such  heir 
fo  make  a  jointure       .  |   .  «r  jno^le, 

163. 
Secus,  if  the  words  for  the  life  ofsuek  heir  maJe,  had  been  omitted,  163. 
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Does  not  applj  to 
A  limitation  for  life  to 
A  (by  will)  . 


With  a  limitation  over  to 

(By  the  word  and)  his  heirs  lawftilly  begotten, 
that  is  to  say,  his' first  and  other  sons  severally 
and  successively  in  tail  male, 


158, 
JSI*  indefinitely  (by  will), 
of  gavelkind  lands 


154. 

^ I 

163. 

A.  (by  executory  truMt  in 

a  will),  indefinitely 


(By  the  word  and),  the  heirs  of  A.^s  body,  &c. 
as  well  females  as  males,  and  to  their  heirs, 
&c.  for  ever, 

His  heirs  and  the  heirs  female  of  their  bodies. 


A.  (by  surrender) 
A.  (by  deed)  . 


The  heirs  male  of  ii.'s  body,  to  take  in  succes- 
sion and  priority  of  birth,  and  for  default  of 
such  issue  male,  &c.  {by  exeeuiory  truUt) 
184. 

.  I      *rhe  right  heirs  of  A.  and  her  husband, 
811-12. 

Issue  of  A.  ^c.  (hy  will  disposmg  of  the  rever- 
sion), 
446. 

Does  not  apply. 

Where  the  ancestor  takes  no  ^tate  of  freehold,  82.  n.  p, 
.  To  marria^  articles,  except  in  a  few  instances,  90.  94, 
See  Articles^  generally. 

To  certain  trust  estates,  called  executory  trusts,  ib.  113. 

To  an  executory  devise  for  the  issue,  115. 

To  a  devise  of  money  Jto  be  laid  out  in  land,  to  be  settled,  {i,  e.  by  a  conveyance, 
See  RuU  in  Shdley't  case,  112.  160.)  115. 

To  a  devise,  in  trust  to  convey,  &;c.  116-17. 
General  statement  of  the  instances  in  which  a  limitation  to  heirs,  dsc.  has  vested  by 

purchase,  193. 
Rule  not  applying.  See  Impticationy  802. 
Cannot  apply  to  a  life-estate  by  one  conveyance,  and  a  limitation  to  heirs  male  by 

another,  308. 
Whether  the  rule  applies  to  a  limitation  to  the  use  of  ^.  during  the  life  of  B.  in  trust 

for  B,  remainder  to  the  use  of  the  heirs  of  the  body  of  w^.,  35-6. 
Mr.  Fearne*B  opinion,  that  the  rule  does  not  apply,  ib. 
Mr.  Butler's  opmion,  that  the  rule  applies,  35.  n.  p. 
The  rule  may  or  may  not  apply  to  trusts  executory  for  A.  for  life,  remainder  ibr  the 

heirs  of  A.*b  body,  54-5. 
Whether  the  rule  applies  to 


A  limitation  for  life  to  A,  (hy 
deed)     .        •        .        . 


With  a  limitation  over  to 
Tlie  heirs,  6ic.  of  A.  (under  an  execution  of 
power  of  appointment  contained  in  the  deeid), 


74. 

Objections  to  the  application  of  the  rule,  and  Mr.  Feame's  answer  to  the  objec- 
tions, ib. 

Mr.  Preston's  objections,  76.  n.  m. 
The  rule  is  controllahle  hy  intention,  as  to  certain  trusts,  54. 
The  rule  expresses  no  position,  in  respect  to  identity  of  time  in  the  declaring,  but 

only  of  the  instrument  creating  the  two  limitations,  75. 
Terms  in  which  the  rule  is  laid  down,  76-7. 
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Mr.  Douglaa^B  animadversion,  76. 

Mr.  Justice  Blackstone's  obeervjations  on  a  gift  to  A,  and  to  his  heirs  forever,  &c.  77. 

Meaning  or  import  of  the  expression  "  words  of  purchase,^' 78. 

Origin  of  the  rule  in  SheUey^s  ease^  83-4. 

Chief  Baron  Gilbert's  opinion,  84. 

Mr.  Justice  Blackstone's  opinion,  85. 

Mr.  Hai^rave*s  opinion,  86. 

Short  amount  of  the  rule,  ib.  • 

Mr.  Fearne's  observations,  ib. 
Analogy  between  the  limitations  to  which  the  rule  applies^  and  the  limitation  to  A^ 

and  his  heirs,  &a  86. 
.The  rule  was  first  established  in  18  Ed.  2.,  85. 

'policy,     .        ,        .         .' 
A..      alienation,       '•        •        .     oa 
^'**]  debts,      .        .       ..        •f®*'- 
^  right  heirs  purchasers,      .  J 
The  rule  is  of  th6  highest  antiquity,  ib. 
See  TaU,  87. 

The  rule  was  n^  a  aet^ed  rule  in  18  Ed.  1.  [Qussre,  Ed.  2.]  87. 
The  rule,  even  if  of  feudal  institution^  should  not  cease,  because  the  original  reason 
of  it  has  ceased,  ib.  . 

Primogeniture,  and  most  of  our  English  laws  of  property,  have  not  ceased  with 
their  original  grounds,  ib. 
The  rule  prevails  in  wills  as  well  as  in  deeds,  89. 
The  rule  has  prevailed  near  500  years,  ib. 
As  to  the  legal  limitations  in  deeds,  90.  n.  ^ 
As  to  equitable  limitations, 
.  In  marriage  articles,  ib.  '' 

In  other  instruments,  ib.     . 
The  rule  may  prevail  in  wills,  where  it  would  not  prevail  in  marriage  articles,  112. 

Se6  Deoiiey  ib.  &c.  .       . 

The  rule  is  not  binding  on  equity,  otherwise  than  as  a  rule  adopted  as  its  own  by 

equity  in  some  ciwes,  See  iSgtitfy,  124. 
The  rule  considered,  by  Lord  Thurlow,  never  to  have  been  shaken  at  all,  135. 
The  rule  as  stated  by  Lord  Thurlow,  ib. 

See  Pre^umipiion^  14Q.  v-  . 

The  argument  urged  (on  the  ground  of  inconsistency)  in  favor  of  a  greater  latitude 

of  construction  in  courts  of  law,  is  in  fact  an  argument  the  other  way,  148. 
Courts  of  law  and  courts  of, equity  might  soon  differ,  but  in  name,  if  legal  estates  and 

trusts  executory  were  no  longer  to  be  constrtied  difierenily,  ib. 
"  See  If cir*  of /^  6o</i^,  149. 

Until  Perrin  v.  Blake^  no  decided  case  at  law  had  disregarded  the  rule  in  SKelley'M 

casCj  ib.  ,         -  , 

Nature  of  the  other  cases  said  to  be  against  the  rule>  ib. 

Objection,  that  courts  of  law  should  give  into  the  construction  of  the  court  of  chan- 
cery, to  avoid  inconsistency,  144. 

Answer^  founded  on  the  different  subject-matter  of  the  limitation,  ib. 
The  breaking  into  this  rule  would  occasion  the  utmost  uncertainty,  146. 
Difference  between  a  limitation  to  sons,  &c.  and  a  limitation  to  heirs  of  the  body,  &c. 

150. 
See  TruitM,  154. 

Legal  estates^  ib. 

Chancery  yib. 

remw  ^yeort,  165. 
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No  ctm  ^  9jm!km^n  to  Farin  v^  Siai$r  164<: 

Whether  heirs  of  th6  body  standiog  clear,  4ic.  and  iinexphiio^MJif  and  preceded  by  a 
lioiitatioil  to  the  anoastor  fy:  life,.haTe  eve^  been  construed  words  of  pujt3hase,  ex- 
cept in  Perrinr  v,  Biake^  165,         .  ^ 

Reienttoe  to  a  fiiU  ■tafeoieDtt  of  fierritt  v.  BleMet  1^5,  n.  h. 

The  cases  beiR>re  Perrin  v.  Blake^  had  settled  the  law»  so  as  to  authorize  probable 
oonbotiiie,  if  n^^inioDy  upon  any  qiieMkn  concerning  Ihft  rule  in  Skeiie^'t  o94e, 
and  therefore. Perria  v.  BMce  is  to  be  regretted^  155<i6. 

Statement  of  the  case  of  Perriit  y.  ilfelEe,  158; 

Aj  to  legal  and  tniat  iimitationA,  157. 

The  rule  holds  in  a  devise  as  well  as-in  adeed^  158.  ^  ^. 

Perrin  v.  Blake  was  adjudged  in  K*  B.,  Yafei(r  Justice,  can^rov  157. 
lALfid  the  dedsioB  in  K.  B.  was  reh^ersed  sn-flie  Excfaequier  Chamber  $  andrafter,  on 
appeal  to  the  Lords,  the  dispute  was  compromised,  158.  •  . 

Burt^eU  V.  Dttrdani^  denied  (by  Holt,  C.  J^  to  be  Jaw;  i. «.  as  to  the  point,  that 
the  legal  estate  xemained  in  the  truatee,  169.  • 

The  rule  has  pvemlod  agamst  arguments  of  intention,  ItfO. 

See  Jfdr«,  161. 

The  rule  most  pierail  against  intentioa ;  and  broking  into  the  rulewoUM  ereate 

'    the.utmosituikoereaiaty;  ib« 

The  intention  of  a  testator  to  give  only  an  estate  for  Kfe,  ia  n/at  abne  aufficient  to 
prevent  the  apf^icatioi^  of  the  rule  in  Shelley^e  ^aee;  16d.  - .      - 

The  case  of  JKn^  v.  BureheU  ia  erroneouflHy  cited  in  2  Burr.  lIQd.,  164.   ^ 

Altering  settled  rules  is  the  most  dangerous  way  of  removing  land-murks^  165« 

Antweve  to  theargumeata  generaiiy  used  in  support  of  the  case  of  Perrin  v.  Blakct 
166. 

Perrimf^.Biake  i  said  to  beaupported4»y ^aaes,  in  whidi  he^e^ef  (Ae  h6d$  were 
taken  as  words  of  puxchaae>  ibL    - 

'See  iiiitefiliofi,  lb,  . 

The  intention,  that  keire  of  ik^ ^orfy diould  be  words  of  purcbaae,'ia  in  many  eases 
ahown  as  strongly  by  other  drcumatencea)  as  by  c  linntetiott  'to  trustees  to  pre- 
serve, ^.  ib.      ^  "    -. 

It  is  not  illegal  to  constnie^Aeirf  of  ike  hoitp  words  of  p^robasot  in  caaea  not  falling 
within  the  rule  in  SkeUep^e  etUti  ib. 

Th^  rule  is  sufficiently  strong  io  control  the  intention,  when  not  mote  decisively  de- 
clared than  by  a  limitation  to  trustees  to  support  contingent  remainders,  167. 
'The  limitation  to  trustees  to  preservfe,-.dce.  sets  the  two  arguments  upon  the  inten- 
tion, aiid  tipon  the  testator's  bein^.  t iiapa  "com'tltt,  in  direct  opposition  to  each 
otfaer^ibw. 

Authoritiea  prior  to  Perrin  v.  Blake  equally  contained  limitations  to')>reserve,,dte.  ib* 

The  iptentien  6f  a  testator  should  not  prevail  over  a  rule  of  law  inviolably  observed 
fbr  more  than  9(H>  years.pa^^  ib.  -^ 

Hie  m^^umenls  of  convenience  And  policy  arged'by  the  court  of  K.  B.  in  favour  of 
Pamii' V.  Blake  in  K.  B.  do  in  fact  afibfd  reasons  against  the  dedsion,  I68w 
.  Difficulty  in  determinfasg,  whether  a  iimitation  gtvea  a  trust  only^  or  a  le^  estate, 
very  rarely  can  occur  whilst  old  dlstinetions  prevail;  and  ior  every  iuch  diffi- 
adty,  at  least  a  hundred  disputes  must  arise  about  discietioBacy  conslroctioay  if 
the  same  were  admitted,  168-9. 

The  decision  of  thb  oourlx>r  K.  B.  in  Psmn  y.  JIUfce,  thoogh  said  to  unlock  pfb- 
psr^t  did  in  ftet  impose  s^nors  strict  thg  ^wn  it  than-lhe  seltlaments  eommonly 
used,  169.     See  fflllf,  170. 

If  rnkas  and  maxims  of  laww^re  to  ebb  and  flaw.witk  the  tast;^  of  theJudge,  4^0.-  no 
-pemn^wooli  vemaiB  to*  putchasa  aa  eitate*  withdut  tfap  jadgmant  of  a  court  of 
justice  on  the  identical  title,  and  haidly  then,  ib* 
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Id  Perrim  v.  Blake^  ji  was  laid  down  in  B.  B.  that»  tlM^oiteiitioii  of  a  teatalor  sfaoold 
be  theaole  inleoifooiwtniciioii^lTl.  '  " 

It  it  true,  a  principle  of  this  nataie  fpxeYaila  under  certein  limita,  hat  not  in  tbe 
latitude  there  laid  down,  ib.  '.     j  . 

The  intention  of  a  testator  should  Hot  contrc^  all  established  rules  of  constnic- 
llOtt,  172. 

It  is  better  to  sacrifice  a  testator's  intention  often,  than  to^<fepart  ^rom  estabUsbed 
rules  of  co^mction,  172-3« 

There  is  neither  convenience  nor  pdlicy  in  attempting  to  substantiate  tbe  conjectaral 
intentions  of  the  dead,  at  the  expense  of  litigatiotf  sad  distress  tb  the  living,  173. 

Cases  subsequent  to  Pefrin  v.  BloJke,  ib. 

Lord  Mansfield's  att^ntkni  to  establii^ed  rules,  ib* 

Judgment  of  K.  B.  in  Ireland,^  in  Jfayet  d.  JFVorde  t.  JVortfe,  reversed  by  Lord 
Mansfield,  174.      .       ^ 

The  rule  may  occasion  a  lapsed  devise,  170.  ^^ 

Effect  of  the  usual  limitation  to  preserve  contingent  remainden,  iK 

Giving  an  estate  to  a  person  for  life,  s.  w»  and  interposing  tmstees  to  preserve  con- 
tingent remaindern,  all  clearly  import  or  confirm  the  iotention,  that,  the  first  de- 
visee shall- take  only  for  life,  as  mtich  as  an  express  declaration  to  this  e^ct,  178. 

Kingr,  Burehdlt  in  2  Burr,  is  reported  as  against  ArekerU  ease,  but  a  correct 
report  of  the  case  is  ctherwise^  181 .  ^ 

See  InienHm  of  tetiaiar^  ISIk 

TnuU  executed^  ib«  ^  i 

The  origin  of  the  rute  does  not  much  odncem  the  profession,  in  practice,  185. 

The  rule  is  pretty  well  established  ovei^  limitatioiis  of  Isfid  estates  in  deeds,  as  well 
^A  its  succumbepcy  to  more  prevalent  principles  of  construction  in  marriage  arti- 
cles.   But,  as  to  wfils,  our  oondostons  are  not  no  well  determined,  185^0. 

The  rule  is  no  medium  for.  finding  out  the  testator's  intenttan,  188* 

Tlie  rale  according  to  Mr.  Hargrave's  opinion,  it  imperative,  if  the  testator  intended 
to  include  the  whole  line  of  ii^irs,  ^c;,  not  otherwise,  168-9. 

Mr»  Butler's  statement  of  the  several  points  of  inquiry,  as  tp  the  rule  in  SkMey^s 
cosf,  ib. 

With  his  observations  on  the  sulject,  189« 
.  The  application  of  the  rule  to  wills  involves  tfn  insuperable  obstacle  to  the  attain- 
ment of  certainty,  as  it  depends,  in  some  way  or  other,  on  tbe  testator's  tnteotion, 
190-ai. 
'  The  difference  bstween  investigating,  whether  the  testator  intended  that  the  rule 
should  apply  or  not,  and  deciding  in  what  sense  he  used  the  word  Aors,  dec  fidls 
short  of  removing  the  whole  difficulty  attending'  the  ccHostriiction  of  a  testator's 
meaning,  191.  ^    .        .      ' 

Mr.  Hargrave's  opinion  may  be  thought  to  bear  against  the  leading  principle  in  the 
coBstraction  of  wills.  But  it  is  only  striking  the  balance  between  two  incompati- 
ble intentions;  the  one,  thatv  the-anceistor  taking  for  Kfis,  the  whole  line  (theirs, 
dec.  and  those  only,  should  takk ;  the  other,  that  they  should  take  by  purchase; 
and  these  intentions  are  inooropatible,  as  well  in  the  case  of  a  limilatiQn  to  heirs 
spedal,  as  in  the  cdse  of  a  limitation  to  hrirs  general,  191-2, 

Instaneesm^  which  limitations  to  the  heirs  special  of  a  persoiB  have  vested  by  pur- 
chase, are  authorities  analogous  cases,  190. 

Would  not  the  law,< which  feigns  a  descent  where  a  freehold  in  the  ancestor  is  want- 
ing, une<^aivoGalfy  avow  a  genuine  perfect  desoent^  where  there  is  an  ^astato  of 
freibhold  m  the  ancestor?  ib. 

May  it  'not-  be  fiurly  oooehided,  thai,  the'  law  will  not  admit  an  heir  special,  any 
mdre  thw  an  bmr  general,  to  takeihe  isherilance  by  purchase^  dsc»  axoept  where 
the  ancestor  takes  no  estato  of  fireehold^  de&?  194. 
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Rule  iit-SHSLunr^  Cass, 
Lord  Thmr lowV  obKrvatkn^  upon^  Ihe  a]>pIicCilioii  of  Ihe  nilo/1 94. 
Lord  Thorlow^s  observatioD  as  to  the  inteotioo  of  the  testator,  195. 
W€td9  ^ffwrtkam  meant  by  Lord  Thurlow  in  the  sense  of  a  liinitatioD  to  first  and 

other  sens,  ib.  n.  *. 
Mr.  Feame's  hypotheticiil  cdbclusion,  that.  Lord  Thmtow's  doctrine  embraces  the 

subject' to  the  full  extent  of  his  expression,  196; 
The  rule  as  stated  by  Ix>rd  Thurlow^  ih.  • 
Seel>M*aMfib. 
The  nile.ddineated  so  as  to  oompcehend  two  dtscrimmatisg  lines,  whose codcux^ 

reno&  seems  to  decide  hs  application,  (97. 
Statement  of  the  rule,  with  a  refiMrence  to  seTeral  decided  cases  as  not  being,  or  being, 

within  the  rule,  ib. 
The  reader  may  find  ample  recompense  in  applying  Lord  Thnrlow's  distinction  to 

all  the  decided  cases  on  the  subject,  198. 
Agreement  between  Lord  Thnriow^  dislincljce  and  If  ir.  Hargrove's  priiicq»leS)  re* 

specting  ihe  conclusion  to  which  they,  bring  tis,~ib. 
Mr.Hargrave's  observation,  as  to  the  intention  ta  comprise  the  whole  line  of  heirs, 

supposes  the  concurrence  of  the  lines  of  distinction  contained  in  Ixvd  Tfaurlow's 

positions,  199. 

These  lines. reduce  the.  ifi^uiry  to  two  simple  questions ;  and  a  nogativa  answer 

to  either  seems  to  exclude  the  rule,  whilst  an  affirmative  one  to  both  seems 

to  bring  the  case  direptly  within  it,  ib. 

4nd  such  ati  affirmative  answer,  if  a  sufficient  criterion  of  the  intonlioa,affitfds 

an  answer  tp  Mr.  Hargrave's  previous  question,  ih. 

The  inteotioQ  of  a  testator  even  on  points  not  m  the  least  implicated  with  tfirhniflal 

learning,  is  frequently  inexplicable  by  the  testator  himself;  and  how  can^  be  be 

supposed  to  have  any  intention  as  to  the  rule  in  ShetUy^t  eatt  T  ib* 
The  question  stated  in  its  true  shape,  with  observations  on  the  .resolution  of  the 

inquiry  suggested  by  Mr.  Pearne,  and  respecting  the  scope  of  the  testator's  general 

intention,  199.  200« 
None  of  the  positions  in  Mr.  Fearne's  discussion  of  the  riile  in  Shdky*t  cau  have 

been  shaken,  and  several  of  them  have  been  confirmed  by  subsequent  eases,  301. 

Several  instanoes  of  subsequent  cases  confirming  Mr.  Fearne's  ppsitions,  ibr  L  II. 

IIL  IV.  V.  VI.  and  in  mar. 
The  rule  is  assisted,  in  doubtful  cases,  by  the  Gp  frt$  doctrine,  204.  n.   . 
Nature  of  the  cases,  in  which  the  Cy  pres  doctrine  has  be^  received,  ib. 
See  Cp  pres  doctrinef  208,  n. 

The  rule  cannot  be  freed  from  the  difficulty,  which  must  exist  in  some  instances,  of 
'  asoertatning  the  testator's  intentbn,  equally  to  include  tl^  whole  line  or  denomi- 
nation of  heirs  expressed,  202-3-4-5. 
But  in  the  great  majority  of  eases,  the  answer  to  die  inquiry  suggested  by 
Pearne,  will  be  prettf  readily  de6ided ;  and  if  so,  the  princinles  afforded  by 
the  several  authorities  referred  to,  reduce  the  difficulty  to  little  more  than 
what  accidentally  iettteads  the  application  of  every  rule  of  law  or  construe* 
tion,  207-8.  -  , 

See  Imfikaiion,  457-8. 

A  rule  similar  ta  that  in  Shetleif'i  tan  applies  to  a  tenn  devised  in  trust  (or  A,  and 

B.  for  their  lives  and  the  life  of  the  survivor,  and  after  fi>r  the  heirs  of  their  two 

bodies,  and  id  de&ult,  dec.  fixr  the  heirs  of  the  body  of  ii.,  and  in  default,  dsc.  lor 

the  heirs  of  the  survivor,  4dl-2-3-4. 

See  P€r99md  ettaUf  468-4J 

The  rule  aa  far  applies  to  personal  estale,  tl^,  where  the  words  would  raise  an 
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estate-tail  {empnsaed  or  impliad)  ia  ml  esUlet  ttef  vitt  gire  the  nbsolnle 
perty  in  penonal  estate,  466.  n.  ^.  - 

A  rule  simitar  to  the  rtite  in  Shdl^^M  rose  applies  to  personal  estale,  See 
469. 

.   And  geserally  holds  in  ^  Hniilatioa  of  penonal  eatale,  uolesB  a  coatrary 
tioo  appears  in  the  will  or  deed,  490.   . 
Lord  Thurlow^s  observations,  .      - 

That,  in  making  the  rules  of  decision  as  tp  leasehold  estates,  axia|ogDas  to 
which  afe  applied  to  estiues  of  inharilaiiee,  tker  intsDtieD  of  the  testalor  moat 
often  disappointed,  490.  n.  a.  491.  a. . 
And  that,  it  is  no  wonder  the  court  trief  to  get  out  of.  the  luto  by  any 

can,  lb.  ■        ' 

His  Lordship's  stsftemeDt,  what  the caaesoome  to»  ib. 
As  to  personal  estate,  See  /» me,  495. 
See  19096  bf  the  rule  in  Skettm^s  case*  37.8*0. 130. 
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S  E 
Sax.c» 
Of  an  ettaie  in  settlement,  could  not 
ti^e^place,  because  equity  would  not 
decree  a  trustee  for  preserving  eon* 
tingent  remainders  lo  join  in  d^troy- 
ing  them,  334. 
See  Trutii  to  sell,  856-7.^ 
Sale  and  exchange.  See  Pmters,  890.  n. 

X.  562.  n.  A.  565.  n. 
Power  of  sale,  See  Desc^ni,  587.  in  mar. 
SATftTAcnbi?;  See 'Por/ions,^  103. 

SCHJBPULE, 

•  Found  by  specml  verdict  to  be  part  of  a: 

*  win,  174. 

.  Of  household  goods  ani^ezed  to  a  settle- 
ment of  real  estate,  408. 

SoiENCBS, 

Other  sciences  spoken  of,  with  reibrenoe 
to  the  Science  of  the  la^,  165. 

Science  of  the  law,  166. 
ScntmxA  Juris, 

Why  not  supposed  to  serve  the  contin- 
gent   uses    without    actual    entry? 

Why  supposed  necessary  at  all?  ib. 

The  wording  of  the  i^tatute  of  u^  a|i> 
p^rs  to  negative  the  necessity  of  re- 
curring to  any  iwUilla  Juris,  ib. 

The  doctrine  o(  scintilla  juris  is  hardly 
teconcileable  to  the  express  force  of 
the  statute,  without  metaphysical  sub- 
tleties, 301. 

See  more  of  ScifUiUa  Juris,  286.  290. 
SaocaiTY, 

For  chattels  personal  being  forthfxmiing, 
&c.  See  Executory  devises,  406, 


SB 

SBCUSIT7, 

See  ii€ir  boM,  411-13. 
Ssrsxify 
-  Of  trustees,  43. 

Writ  of  seisin,  Se6  Apeo«erjr,'161. 

Seisin  supposed  neoessaiy  to  serve  con- 
-lingent  uses  when  they  come  in  esse, 
383, 

Seisin  supposed  requisite  to  serve  con- 
.  tingent  remainden,  'See  FeafmetU, 
^388. 

The  seisin  supposed^  requisite  to  serve 
contingent  uses,  may  pass  by  grant 
of  a  reyersioB,  Hfhere  the  donfingent 
uses  are  to  be  executed  out  of  the  re- 
•version,  ib*         ' 

Seisin  to  serte  contingent  uses^  See  Re^ 
maindefs  contingent,  .388.  8M. 

See  Pot sifttfary,  296. 

Possible  seisin  to  serve  us^^  390.  n.  h. 
3^.  n. 

Before  the  statute, .  seisin^  to  the  use  of 
the  persons  entitled  under  conlingent 
remaindere,  was  reaHy  possible; 
since  the  statute,  it  to  yirtnaily  im- 
possible, ib. 

See  Remairiders  eoniingeni,  307. 

Seisin  of  the  £ee,  208.  n.  t. 

Seisin  carved  info  partieutar*  estates; 
wif  remaifider  in  fee,  ferms  one  ten- 
ure of  the  ibe  of  the  lord,  ib. 

Seisin  to  the  use^is- necessary  to  the 
execution  of  a  use,  ib. 

See  more  of  seisin,  367-8. 
SMirfCBS, 

Due  to  the  lord,  308, 
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Of  teiiaiit,  562.  n.  h.  668.  n. 

Strict,  45. 139.  194« 

Of  oopybold^  65.  67. 
. .  Of  copyhokl,  as  to  the  ultimate  rever- 
tton,  68r 

After  mftrnage,  90.      . 

See  ^rtick$,  genendly. 

A  setttemeiit  made  beft>re  marriage,  and 
expressly  in  pursuance  of  articles, 
may  be  rectified  after  t)ie  marriage, 
96.  107. 

Distioctioii  between  a  settlement  made 
.after  articles  and  befote   marriage, 

'  and  a  settlement  niade  after  articles 
and  uftif  marriage,  jb. 

Strict  settlemepl,  See  JBmdmetj  101 . 

Settlement  not  rectified  for  want  of  pro* 
dudioa  of  articles,.  110.    ^    "  - 

Settlement  defectife,  and  aided  in  equity, 
though  there  wese  no  ardofes,  ib. 

Defec^ve  settlcinent  (without  articles) 
distinguished  firom  marriage  articles, 
110.11. 

A  settlement  by  deed  to  kadthe  uses  of 
a  fine,  is  not  to  be  considered  as  arti- 
eles,  but  as  a  deCective  settlement,  to 
he  considered  in  e<|uitj[  as  if  the  fine 
had  been  duly  levied.  111. 

Settlement  without  articles,  1 1 4..  n.  x. 

Marriage  settlements,  169. 

Settlement  ooBtaining  a  voltinfary  limi- 
tation, See  VolwUarp  SeltUmenif 
8d0. 

See  Sale,  884. 

Settlement  executed^  ;3ee  Deecb,  891. 

Settlement  (by  deedXof  real  estate,  and 
household  goods  in  the  same,  way, 
408. 

See  Fnmd,  409. 

Marriage  settlement,  Ibunded  on  a  de- 
.  cree  of  Lord  Northingtou,  that  a  cer- 
tain executory  devise  was  too  remote, 
and  with  Lord  Thurlow'*  opinion  in 
&vour  of  such  decree,  afterwards  set 
aside  by  Lord  Loogfahorough's  de- 
cree, that  the  executory  devise  was 
good,  454«  o.  e.  455.  n. 

Settlement  (^personal  estate,  See.  Jiiten- 
#1011,492.8-4. 

See  Perpetuiips  502. 

Strict  settlement,  See  ItenCf,  529.  n.  q. 

Whether  the  reversion  of  settled  lands 


S£ 

SSTTLBMBNT,  ^.        -. 

passes  by  a  i^eneial  or  residuairy  de- 
vise, 544-5.' inmar. 
Settlem^ of  a^ooney  fund, 
As  to  the  advancement  of  the  chil- 
dren. See  Baton  and  Ftmty  552. 
n.  g.  V.  Powtriy  ib. 
Succinct  aceooxvt-  o^  the  rise,  progress, 
and  actual  state  of  the  law  of  Eng- 
land, respecting  the  settlement,  or 
entail  of  real  .or  personal  property, 
562.  ki.il. 

I.  A  general  outline  of  the  varia- 
tions of  tde  English  law  respect- 
ing the  settlement  of  reid  estates, 
ib. 

L  1.  Under  the  leudal  polity, 
land  was  wholly  inaliena- 
ble, send  consequently  could 
not  be .  modified  into  any 
form  of  settlement,  though 
.    dower  and  curtesy  might  be 
chdmed  against  the  h^,  ib. 
As  early  as  the  reign  of 
•  •    -  Henry  the  dd,  a  free 
alienation  of  land  was 
allowed,  ib. 
L  2.  Thjs  general  power  of 
alienatioa  introduced  con- 
ditional fees,  ib. 
Their  nature,  ilx 
This  was  the  first  attempt 
in  our  law  at  a  settle- 
ment of  real  property, 
ik 
These  limitations  might 
be  multiplied,  ib. 
If  8.  The  statute  de  datds 
gave  rise  to  the  settlmnent 
of  real  property  by  way  of 
eetate4ail  and  remainders, 
and  nuufe  the  alienation  of 
soch  estataa»tail  unlawful, 
562.  iL  h. 
.^  This  restraint  wasevaded 

.by  fines  and  reoove- 
ries,  ib. 
L  4.  Settlement,  by  limitingthe 
<  land  1641  poson  ibr  his  life, 
and  entailing  it  after  his  de- 
cease on  his  children,  ib. 
Ii  5.  The  limitatioii  to  trustees 
ft>r  presarvJDg  contingent 
remaindNB,  was  introdwDed 
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Of  nal  or  ptracmal  property,  te. 

about  tlie  time  of  the  Cooi- 
monwealtii,  and  oontiiiues 
-  in  use  at  this  day»  562.  n,k, 
I.  6.  New  mode  of  settlement, 
by  the  introduction  of  exe- 
cutory uses,  tb. 
Thus  a  settlement  of  real 
property  usually  ope^ 
rates  at  this  day,  part- 
ly by  way  of  remain- 
der, and  partly  by  way 
of  «xecutoiy  use,  ib. 
II.  A  short  statement  of  the  original 
principle  of  perpetuity,  and  its 
appfication  to  r^l  estate,  ib. 
Noqoestion  of  perpetuity  could 
arise«t  the  common  law,  or 
-   under  the'statufe/2e  doni^b, 

\      Future  estatesat  common  law, 

.  could  only  be  created  by 

way  pf  remainder,  ib: 

The  remoteness  of  a  remain- 

^         d^  was  no  objection  to  it 

on  its  creation,  ib. 

Except  in  cases  of  a  possi* 
bility  upon  a  possibili- 
ty: for,  a  limitation  to 
the  issue  of  an  unborn 
person,    cannot    take 
efl^t  ^by  purchase,  ib. 
Executory  uses  gave  rise  to  the 
question' of  perpetuity,  ih. 
And  fines  and  recoveries 
(the  latter  in  direct  op-  - 
position  to  a. positive 
statute)  showed  that  a 
perpetuity  would  not 
be  endured,  ib. 
In  fixing  the^'boundary  against  a 
perpetuity,  the  courts  proceeded 
by  way  of  analogy  to  the  legal 
-efi^t  of  remainders  at  common 
law,  which  could  not  postpone  the 
exereise  of  powers  of  alienation 
(by  fine  or  recovery,  or  other  wise) 
longer  than  during  the  life  of 
^   tenant  for  life,  and  twenty-one 
years  aHer,  and  possibly  a  few 
months  longer,  for  the  period  of 
gestation,  ib. 
So  that,  bya  long  series  of  deter? 
.  minations,.  an  executory  limita- 


SE 
SvfTLBiCBirr, 

Of  real  or  personal  property,  dee. 

tion  must,  from  its  nature,  either 
take  e&ct,  or  become  incapable 
of  taking  effect,  within  the  period 
of  one  or  more  life  or  lives  in  be* 
ing,  and  a  further  term  of  twenty- 
one  yean,  with  an  allowance  of 
a  few  months,  or  at  the  inunedi* 
ate  expiration  of  that  period,  662. 
n.  k. 
Exception : 

An  executory  use,  ingrafted  on 
an  estate-tait,  may  be  defeated 
by  the  recovery  of  tenant  in 
tail  r  end  therefore,  not  being 
.within,  the  danger  of«  perpe- 
tuity, may  be  limited  on  any 
events  however  remote,  ib. 

III.  Application  of  the  law  against 
perpetuity  to  personal  estate,  ib. 

Our  law  never  allowed  of  limita- 
tieos  of  personal  estate,  by 
way  of  remainder,  in  the  pro- 
per sense  of  that  word,  ib. 
By  the  civil  law,  the  nature  of 
'    real  and  personal  esuite  was 

similar  in  some  respects,  ib. 
By  the  English  law,  the  nature 
of  real  and  personal  estate  is 
<  wholly  dissimilar,  ib. 
The  reason ;  vix.  the  prevalence 
of  the  law  of  tenure  in  Eng- 
land, ib. 
It  was  at  length  held,  that  per- 
sonal property  might  be  set* 
tied,  but  oniy  by  way  of  exec- 
utory bequests  or  executory 
trusts,  ib. 
General  result  of  the  English  sys- 
tem of  the  modification  of  real 
'  and  personal  estate,  ib. 

Distinction  between  real  and  per- 
sonal estate;  viz.  the  former  may 
ultimately  vest,  either  absolutely 
or  in  tail,  the  latter  most  vest 
absolutely,  ib. 

IV.  Observations  on  the  laws  of  some 
other  countries  respecting  the  entail 
of  landed  prcq[)erty,.dKc.  ib. 

The  laws  of  Scotland,  ib. ' 
The  civil  law,  ib. 
Hie  laws  of  France,  ib. 
Ordonnanoe  of  1747,  ib. 
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SsTTLElUllfTy  ^ 

or  real  or  pergonal  property,  dec. 

Code  Napoleon,  562;  n.  A. 
Miscellaneous  obseirvatioDs  eo  the  ge- 
neral tendency  and  eSoct  of  the 
English  law  of  entail,  ib. 
See  more  of  Settlements,  S7:  4&.  254,  n. 
e*  332-3.  338. 
Sbtbraltt,  311. 
Sbvsrancb, 

Of  the  jointure,  S39« 
See  PaKi/ton,  527. 
See  more  -of  Severancey  311. 
Shbbipf,.86. 
ShivtiKg, 

Uses  or  trusts,*  247.  ib.  n.  k. 
Clause,  254.  n.  e. 

Limitations,  See  U$es€(mdiiii»utly21Q^ 
BiimijsG  Fund, 

See  National  debt,  434.  n.  1. 487.  n. 
So, 

Means  modern  modo^  152. 
SoGAOX  TxmrBEs,  87. 
Sons, 

.-  Not  of  the  same  established  legal  import 
.  and  extent  as  heirs,  &c.  149. 
The  word,  soim,  does  not,  in  expression 
extend  to  grahdsons,  or  remoter  issue, 
150. 
Sfriivoino  Uses, 

See  Maxims^  267,  and  Vae»  $pringingy 
generally. 
Standabds, 
'  See  Htir  locmsi  410. 
Statutb  Merchant,  dec. 

Against  suffering  a  recovery,  See  jReco- 

©ery,  256.  n,f. 
See  more  of  Statute  Merchant,  86. 
Statutes  ciTBir, 

13  Edw.  LDe  Doms^  3.  n,  c.  1.  310. 
381 .  n.  a.  382.  n.'562.  n.  A.  II.  564.  n. 
See  Tail,  407. 
1)  Hen.  VII.  c.  20.    Estate-tail,  tat  pro* 
viii(me  virt,  04-5.  114.  n.  dr. 
Alienation  by  wives,  dsc.  320.  n.  m. 
27  Hen.  YIII.  o.  10.  Of  uses,  8.  n.  c.  1. 
200.  825.  381.  n.  a.  3. 
See  Uiet,  327,  jx.  I. 

Future  tsUtieiy6ic,9Sl.n.a.2, 
Conveyances^  416.  n.  a. 
Its  efieci  on  devises,  ib. 
See  Rent,  520.  n.  q. 
Of  wills,  368. 

Constructiw  of  this  statute,  as  to  the 


S  0 
-Stajutes  cited, 

word  Aaeoii^, with  reference  lo  oioii- 
tingent  remainders,  dec.  370. 371. 
32  Hen.  VIII.  c;  28.  s.  6.  Alienation  by 

husbands,  dec.  320.  n.  m. 
32  Hen.  VIII.  c.  33.    Descent  tolling 
entry,  286.  n.  e.  287. 

32  Hen.  VIII.  c.  36.  s.  3.  Alienation  by 
wives,  dsc.  820.  n.  m. 

33  Hen.  VIII.  c.  8.  AtUmder,886. 
12  Car.  II.  c.  24.    Tenures,  87. 
20  Car.  II.  c.  3.^  s.  11.     Rents,  906. 
20  Car.  II.  c.  3.    Estate  par  au$er  vie^ 

308. 
10  and  11  Wm.  III.  3. 16.    Posthumous 
child,  308-0. 522.  .        : 

7  Anne,  o.  18.     Partition;  AdvowsoD« 

527.  n.  q, 
14  Geo.  II.  e,  20.    Rents,  .805.    Estate 
pur  auter  vie,  308, 

Same  Act« 
Accumula- 
tion, 434. 
n»  i.  442.  n. 
.537.n.«.dM;. 


80  de  40  Geo.  III.  c.  08; 
or 
40  Geo.  III.  c.  08. 


Stsiot  SbthiExbut, 

Se€F  iin<tr2r#,  104. 
Sub  KODOi  81. 

Executed,  36-7. 1(46. 
SticcEssioir,  80. 
Successive  FBBEHOLiis, 

See  Rule  in  Shelley'e  rdje,  86. 
Suit, 

In  one  court,  generally  produces  an  ap- 
peal, in  certain  cases.  See  TlUtes,  172. 

Sui^POST,  * ' 

Of  a  contingent  remainder,  See  Remain^ 
"  ders  contingent^  302. . 
Of  a  remainder  in  a  rent,  805-6. 
Of  contingent  remainders, 
-    By  estates  limited,  in^  trust  to  preserve 
them,  325. 
The  n^tur^  of  these  estates,  ib. 
Not  by  a  limitation  to  strangers  in  a 

covenant  to  stand  seised,  826.   - 
At  this  day,  constantly,  by  limitations 
'  ibr  preserving  them,  ib. 
By  inserting  in  a  conveyance  a  limi- 
tation to  trustees  for  (hat  purpose, 
though  not  expressed  m  the  will  di- 
recting the  conveyance,  888. 
And  the  court  has  gone  greater 
lengths,  as  to  articles^  s^e- 
menta,  dsc  ib. 
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flupport  of  a  lenwifufar,  300. 
Support  of  a  coDtiiigeiit  lemainder, 
Not  a  fieeebold  detcendmgto  tbe  iNnr, 

60& 
The  legal  fee  in  tn»tee8»  526. 
Vesting  of  a  freehold  capable  of  rap- 
porting  a  GODltngeiit  remainder* 
See  JSemoiiklen  conltiijviil,  626? 

Of  testator,  18. 
And  arms,  8$4.  n.  «• 

SVBPUJSAOS^ 

See  Wm,  130. 
InawiU,138. 
SvanssDBB, 
CM*liie  estate,  48. 

Of  copyhold,  61.  66.6-7.  60.  71.  310. 
See  Rale  m  <Me%V  ease,  60.    ^ 
Tail y  95. 
To  the  use  of  a  will,  6S. 
To  bar  a  right  lo  an  entail,  See  Copy- 

By  lessee  for  life  (with  contingent  re- 
mahider  in  fee)  to  the  lessor ;  wheth^ 
it  can  occasion  merger^  as  between 
the  parties,  and  not  as  to  strangers, 
31&310.    ^ 

By  tenant  for  life,  326; 

See  i?efi€ii^/,  408. 

SUBTIYOBSHIP, 

As  to  the  Aale  til  SMfey'^  eoss,  75. 

Executory  devise  of  personal  estate  to 
tbe  survivor  of  two  persons,  if  either 
(tiss  without  children,  472. 

See  Heirs^  473.  n.  #.    « 

Limitations  to  the  survivors  of  persons 
on  the  death  of  any  of  them  without 
issde,  arie  not  applicable  to  an  indefi- 
nite failure  of  isaoe,  481  • 

See  Per9onal  proniuany  483, 
7\wt$j  545»  n:  e. 

durvivorsbip  and  aocrOer,  ^ 

As  toportionsand  legsicies,  662.D.^.y. 

SUSFSHSB, 

Afbr  tbe  cesser  of  a  limitation,  and  be- 
fore tbe  vesting  of  the  next  remain- 
•    der.  See  Oesisr,  221.  n.  «•  II. 
See  AceiMukaum^  434.  n.  L  436.- n. 

T. 

Tah., 

'    An  estate-tail  though  supported  by  a 
trust,  is  barrablcL  by  fiae^  34. 


TA 

TAIi, 

Limitation  in  tail, 
Toseveral  men  or  to  several  womoi, 
after  a  joint  estate  for  Ufe,  Asc  36. 
To  persons  who  cannot  lawfully  mar- 
ry, ib. 

lUl  executed  qntsl  oontingeat  remain- 
ders arise,  37. 

Distinction  between  heirs  of,  dec.  by, 
&c.  and  heirs  on,  dec  by,  dec.  S8-0. 

Joint  estate-tail  in. husband    aad  wife, 
30. 

£8tate-»tail. 
Jointly,  40. 
In  moieties,  ib* 

QtiaA.eotail,  40.  80. 

Tail  executed,  42. 

Descent  jferformtm  dcni,  44. 

An  estate-taU  may  descend  to  the  haff 
blood,  47. 

Curtesy,  56^  r 

An  equitable  estate-tsil  is  .not  inconsis- 
tent with  a  trust  for  the  separale  use 
of  the  tenant  in  tail,  56. 

Equitable  estateNtail,  See  Stcopery^  ib. 
n.  fr. 

Legal  or  equitable  e8tate«>tfult  50. 
Or  no  estate-tail  at  all  in  the  ances- 
tor? ib. 
Or  life-estate  only  in  ihe  ancestor  t 
ib. 

Equitable  tenant  in  taiU^mertgages  in 
fee,  or  conveys  in  fee  upon  tmsts, 
leaving  the  ultiniate  beneficial  owner- 
ship in  him^f,  ib.  n.  c2.  or  61.  n. 
'  Whether  a  si^iseqoettt  Mcovery 
suffered  by  the  tenant  inr  tail, 
bam  the  entail,  ib. 

Tail  after  -possibility  of  Issue  egAasA^ 
•63^.  V  t 

Tail  (in  copyhold)  or  life-estate  !  66.        f 

Devolution  of  an  estate-tail,  talcen 
Absolutely  by  purchase,  80.  61-2. 
Neither  by  purchase  nor  by  descent, 
strictly,  but  ]pcr/ori»#m  itont,  ib. 

Estates-tail  were  not  alienable  nor  sub- 
ject to  debts  in  18  Ed.  2.,  87. 

^G^  Statute  died,  9\. 

Estate-tail  ex  provhioM  tMfi ,  05. 

See  Anicle$j  ibi 

An  estate-tail  in  copyhold,  may  be  bar- 
rable  by  surrender,  ib. 

TaU  female,  100. 

Words  making  a  legal  estale4ail,  are 
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Tail, 

not   cQiiatnied .  in    stciet  setdeoienl, 
without  marriage  futicles,  109» 

Rqgbt  to  an  entail  in  copyhQkl,Tnay  be 
barrable  by  surrender.  See  Cqppkoldf 
111. 

Tail  or  life-estate?  121. 

A  proviso  (after  an  estate-tail)  against 
alienation,  is  either  void  or  may  be 
baned  by  a  recovery,  164* 

Alienation  by  recovery  cannot  be  re- 
strained, 174. 

Whether  a  person  musH^e  heir  general, 
in  order  to  take  by  purchase  nnder  a 
limitation  to  the  heirs  male  oChis  an- 
cestxMT,  218.  n.  b. 

An  estate-tail  cannot  cense  in  part  only, 
252-8. 

Cesser  of  an  estate4ail,.  254«  n«  e. 
Inaccuracy  in  clause  for  cesser^ib. 
How  the  shilling  clause  should  be 

worded,  ib. 
A  proviso  for  ces8er>,  as  if  tenant  in 
tail  weie  dead*  is  void,  255. 

Fine,  }  cannot  be  restrained,  256. 

Recovery,  K  tt«y.  But  s^  i^^^iiss/i/, 
260. 

See  Jinplicuthn,  dOS« 

Entail  of  copyhold, 
By  custom,  319. 

Tail  or  fee?  852.  870.418-19, 

Tail  by  iroplicatioD,  rednciDg  a  limita- 
tion to  one  and  his  heirs,  872.  n.  a. 
373.  n. 

Tail  in  ilither,  or  fee  in  children  ?  875. 

Tail  by  hoplywgof  Ike  body 9  &c.  afkr 
the  word  b&n^  377. 

t^ail  by  devise  ta.«tf.  and  his  children, 


Not  by  devise  to  A.  and  his  chil- 
dren, tf  k€  4hmM  have  aiifr>  ib. 

Tail  by  devise  to  one  and  his  heirp,  and 
in  defiiult  of  heirs,  then  to  #  person 
who  may  he  a  collateral  heir  of  the 
first  devisee,  378. 

See  fine  kwkd^  380.  n.  x. 

Tail  (in  heir  at  tow)  by  ynpliestion  on 
a  will,  887. 

TaUorfeel  See  £Mr«,  305-6.  466. 
507.  EvefMory  dqneee,  466-7.  h- 
sue,  467.  Remmndere  ot  Executory 
demaeSf  dz;c.  473.  n.  s.  476.  n.  Tml, 
477-8. 

See  JBMcuiaify  dmees,  423-4. 

66 


TA 
Tak., 
Tail,  so  long  as  subh  a  tree  shall  stand, 

See  Recovery^  425. 
Entails  by  executory  devise  were  ex- 
empt from  any  legal  mode  of  barring 
them, -444.  n.  a. 
Strict  entail.  See  Exeeutary  devieety  ib. 

445.  n, 
Soe  Indications  446-7-8.  453. 

Personal  eeiate^  461 .,  463-4-5-6. 
Tail  in  eldest  son  of  a  testator,  by  im- 
plicafion,  witfiout  any  express  devise, 
477.8. 
Tail  ^y  implication,  with  reference  to 
personal  estate,  See  Executory  de^ 
vtsev,  479. 
Tail    by  implication,,  and    taking    the 
words  dying  without  issue,  to  mean 
an  indefixntebilure  of  issue,  ib.  ' 
The  reason  of  this,  as  to  real  estate, 
4oeaiiot  apply  to  personal  estate, 
470/ 

Tail  by  implication,  480.   . 

Tail  implied  by  a  devise  to  A.  for  life, 
and  a  gift  over  after  the  fiulure  of 
issue  of  A.,  490,  n.  m.  401.  n. 

See  /sstte,  490.  n.  a. 

.  Leases  for  lives,  495-6v  . 

All  estales-tail  are  <^  inheritSAce,  to 
which  dower  is  ineident,  and.jnust 
be  within  the.  statute  4e  dovis  /  but 
estates  pur,  outer  vie  are  only  de- 
scendible freeholds,  497. 

See  PerpetuHy,  502. 

RetnotenesSi  522.  n.  m.  . 

An  estate-tail  cannot  cease  as  to  a  par- 
-  ticular  person 'only,  526-7. 
See  Uses  epringing,  532. 

Strict  settlement,  See  Rents^  5!^9.  n.  q. 

See  Uses  springing f  530.  dsc. 

Case  which  may  be  ui^d  as  an  autho- 
rity, that  a  contingent  interest  in  tail 
(by  way  of  remainder  or  exeeulory 
devise^  may  be  barred  by  a  recovery 
in  which  the  person  entitled. to  it  is 
vouched,  537..  n.  ar. 

But  this  is  very  doubtful,  ib. 
The  reasons,  ib. 
'  See  Settlements  562.  n.  A. 

An  estate-tail  followed  by  a  conditional 
limitation.  See  Uses,  ib.  IL 

In  England,  while  a  perpetual  entail  is 
av<S€id,  such  an  entail  may*  be 
framed  as  wiU  ^Spct  all  tboq^  provi- 
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Tah., 

siODS  which  it  19  ooiMtitoiit  with  the 

limited  reach  of  homati  prudaace  to 

design,  ib.ly. 
By  a  renewal  of  the  entail  frotn  time  to 

time,  a  auoceasioA  of  reapectable  pro^ 

prietors  moj  he  preeerred,  ib. 
See  more  of  Bstates-^tail^  8.  o.  c.  1 . 5.  n. 

d.  10.  n.  h.  18.  17.  d9.  53.  78.  8sl. 

289.  268^.  817.  888.  06K.  n.  k.  ib. 

III.  664.  n. 

TbCRITICAL  BxFBBSSIOlfS, 

In  a  will,  167-8. 
See  Mammsj  171. 
Tbchhtcal  Sbnbs,  lb. 
Tbmpbb, 

See  D%9erelum^  &c.  685.  n.  I. 
Tnr Aim  ih  poxMoir, 
As  to  the  rule  in  ShsUey^t  ease^  86. 
See  De9eeni^  197. 

A  tBoaocy  in  common^  in  real  eatate,  is 
not  created  by  the  mere  words,  in 
equal  propoftions,  share  and  share 
anke,  268. 
Tenancy, 
In  comaioil,  >  3^0  3^j 
In  sereralty,  ) 
Tenants  in  common  at  common  law, 
and  joint*tenants  by.  way  of  use.  See 
Rimainderi  eonHngeni,  81 2.1 8. 
Tenants  in  common  by  a  devise  to  A^ 
for  life*  remainder  to  ii.^s  children 
and  their  heirs  fi>r  ever,  Equally  to  be 
divided,  ^C.  share  and  Bhare  alike, 
818-14. 
The  remainder  vests  m  the  child 
first  born,  •and   devests   for  a 
share,  and  vests  for  fhe  same 
share  in  the  child  next  bom,  ib. 
See  CroM  remainderMj  450. 
As  to  exiecutory  or  futnre  uses  or  trufets. 

See  Thtstg,  614.  n.  I.  dso. 
See  PanUum^  527.  6dc. 
See  more  of  Tenants  in  common, 
154.     . 

TsKAlin  BY  THB  CUBTBST, 

See  CSurtejy,  841-2. 
Tbhants  fob  lifb,.. 

See  Ltiteefor  life^  850. 
TBiTAirr  TO  i4b  iWra,        . 
'  (Equitable)  made  by  lease,  and  release 
and  a  fine,  56.  n.  h. 
Whether  «ood  in  eqtiity ,-  See  Aeoooery, 
59.  n;  a.  or  61;  n.  ' 


TE 

Tbn aut-biobt  of  Rbicbwal, 

See  Oimiitimal  l%mHa%m»^  500.  n.  e, 
Tbk Ants  IV  Taii», 

See  Fine  levied j  886.  n.  x,  and  TVitZ, 
.  '^ctteiiiHy. 
Tbhasts  at  Will, 

See  Jteeersum,  986. 
TamniB, 

The  fruits  of  tenure,  88-4. 
See  meie  of  Tenure,  88-4. 87. 124. 208^ 
»•  f .  ■ 
Tebms  of  Abt,  172. 
Tbbms  oi^  Ybabs,  •' 
Tbs  cases  relating  to  tlie  trastai  of  a 
terin^  have  mthmg  ta  do  with  the 
case  of  an  inheritance,  asiothe  rule 
in  8hettej/*$  tawB^  165. 
A  term  of  years  in  trust  for  the  rever- 
sioner. Is  not  disturbed  iiy  his  fine. 
See  JcesA'iievi,  286* 
Term  granted  by  contingent  remain- 
der-man. See  Leases,  865. 
Temfk  inene  devised  to  one  for  part  of 
the  unexpired  years,  with  rtmmnder 
to  another,  ^2.  in  mar. 
See  ExeeutoTf  dewieUf  401«3. 
A  limitation  over  of  a  temn  dec  afler  a 
'    dispo6iticm  thereof  to  one  for  life^  is 
construed  as  an  exeeotory  devise, 
with  an  intermediate  dopoflkioo,  dsc 
408. 
And  tht«,  whether  the  devise  over 
is  to  a  person  61  esse  and  ascer- 
tained, or  not,  ib. 
Term,  in  its  strict  legal  import,  compre- 
hends the  whole  interest  therein,  422. 
The  supposed  distinctioa  between 
a  limitetion  of  the  term  itsdf, 
/fuod  of  the  land,  dsc.  no  toiiger 
existil,  ib. 
Term  (in  a  will)  may  be  construed  to 
mean  theland,  leaseor  iiirm,  dec.  to 
tetisfy  the  intent,  ib:     ^ 
(Even  in  a  deed)  it  has  been  con- 
strued to  meanthettmeor  num- 
ber of  years,  428. 
See  PerpehnHeM,  460^1. 
A  term  of  years,  or  other  (tersonal  es- 
tate, cannot  properly  be  entailed,  and 
bein^  Kmitea  to  one  in  taS,  may  be 
dispoised  of  by  him  as  he  pleases,  dEC. 
461. 
IxMrd  Coke's  distinction  between  a  de- 
vise of  a  term  in  grosa  fb  A  in  tail, 
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Tbbks  of  TsAJtB, 

and  of  a  lenn  de  ncuh  6ic.  to  B:  in 
tftil ;  viz. 
That  the  former. term  vests  abso- 
lutely iQ^.f  while  the  latter  terni 
endui;es  no  longer  than  B,  has 
.  heirs  of  his  body,  ib» 

But  the  better  opinion  epi>ean 
to  be  against  Che  distinction, 
MO.  n.  s.  462. 
A  tenii  of  years  considered  as  attendant 

on  the  inheritaoDe^  46^ 
A  term  of  years  created  de  nooo,  ib. 
aea.BtdeinSheiky't  ccse,  461-2.  &a 
490«  . 

PenomU  utaU^  463-4-5-6. 
Eaetm^orf  dmoueg^  468. 470-7; . 
A  term  of  years  declared  to  be  in  trust 
/for  A.  and  the  heirs  male  of  his  body, 
may  be  limited  over  on  ^.'s  dying 
without  issue  living  A,',  469. 
^         Decree  by  Lord  Nottingham;  three 
chief  justices  eotUra^  ib. 
The  deme  jevefsed  by  Lord  Keep- 
er North,  ifaw     - 
The  reversal  reversed  by  the  House 
of  Lordsi  ibu 
Construction  of  ilyuig  unt/umi  Uiue^ 
.  SeeJISflSMMlOfyi/evaef,  471«2.  Liga- 

cU9f  472. 
A  terin  of  years  .in  remainder  in  trust, 

d0c.  See  PariiMMf  475-6. 
Devise  of  » t#rm  for  years  to  oi^  for  a 
day,  or  an  hour,  held  ta  be  a  devise 
of  the  whd^e  term,  if  the  devise  over 
he  void,  and  it  appears  to  be  the  in- 
tention'of  the  testator  to  dispose  of 
the  whole  from  his  executors;  but 
otherwise,  to  leave  a  possibility  of  re- 
verter in  the  executors,  486. 
&eo  Bpidt^iet  ^  tfUemhn^  408-4. 

iMue,  405. 
An  executory  devise  of  a  term,  whether 
to  a  person  in  eue  or  not,  is  good,  if 
ccmfined  to  take  effect  within  the  lim- 
its praecribed,  ih. 
Term  for  twenty-one  years.  See  Condi- 
tionat  limiqtioM^  600.  n.  e. 
•    Tern  for  ninety«nine.  years,  if  the  ter- 
mor so  long  livea,  See  Ferpeiuityy 
M2. 
After  a  devise  of  a  term  to  one  for  Hfo, 
all  other  limitations  <^  the  term  are 
executory,  504* 


TI 

TsSJfS  OF  YSABS, 

Life'estate  or  absolute  interest?  See 
ImpUetUian^  5L8» 

See  Jienwtene$^  622.  n.  m. 

JnUrests  eantingent  (as  bebg  as- 
'    signable  in  equity  anddevis^able), 
550.  &c. 

Distinction  between  the  devise  of  a  term 
of  years'for  life  (which  leaves  a  mere 
posnbility,  dec.)  and  the  devise  of  a 
term  of  years  for  a  less  term  of  years 
only  (which  leaves  a  remainder  for 
the  residue  of  the  term,  &o.),  552.  in 
mar.    . 

See  more  of  Terms  of  Years,  20.  n.  f  • 
24,  41.  n.  y.  42. 
Tbkn, 

See  When,  246« 

Ck>nstruction,  See  Execidory  detdies^ 
478. 

Then,  &c.  $bo  Consimetiany  547-8. 
Age  of  tweniy^one^  547.  n.  d, 

TiMBEK, 

See  AecumuUitvmt  537.  n«  x.  ^. 
Waste,  567-8. 

TlMB, 

Of  vesting,  16. 
See  FesHng^  242. 

TlTLSS, 

Doubtful  title,  57. 

See  Bide,  in  SheiUy'e  ca»e^  170. 174-5. 
Maxims,  171. 

Titles  depending  on  discretionary  con- 
struction, cannot  be  relied  on  until 
they  have  reeeived  the  sanction  of  a 
court  of  justice;  and  a  suit  in  one 
court  generally  produces  an  appeal  to 
a  superior  court,  in  such  a  case,  172. 

Titles  depending^  on  the  destruction  of 
contingent  remainders,  820^  n.  m. 

Titled  depending  on  a  devise  siBBiliur  to 
that  in  Vick  v.  EduHnde,  See  PraC'^ 
iiee,  357. 

Title  completed  by  merging  a  lifo-eslate, 
destroyipg  a  contingent  remainder  in 
foe,  and  passing  the  fee  irona  the  heir 
to  the  purchased,  859. 

Objection  raised  on  the  supposed  opera* 
tion  of  a  fine  in  devestii^g  estiites,  dec 
880.  n.  OF. 

Titles  depending  on  a  recovery  sufficed 
by  a  person  entitled  to  a  contingent 
or  executory  devise  in  tail,  cannot  be 
safely  acQepted,  537.  n;  x. 
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See  Tail,  ib. 
See  more  of  Titleg,  178. 
Tortious  Conyxtahcw,  855« 

TSAPITIOlfy 

Erroneous,  as  to  Bide  and  CaUman, 
126. 
Tkansxissiblb, 
Quality  of  oolitingent  lematnders  or 

executory  deviflos,  31. 
See  Remmnderi  coniingmt,  864.  559. 

UBtfuiuni  864. 
When  a  contingent  remainder  is  neither 
transmissible  nor  descendible,  871. 
.    See  Exeeuiory  dtniie$^  559. 
Contingent  interest  in  a  legacy,  552. 

TSANSMUTAnON, 

.    Of  possession,  42. 
Transposition, 

In  construing  a  wfll,  181. 
Treason,  282.  288^ 
Trover  (Action  of). 

By  trustees  of  a  aettlenent,  against  a 

judgment  creditor,  408. 
See  jSeir  iaoms,  410. 
Against  a  pawnbroker,  See  Heir  loatM^ 
415. 
Tritstess, 

Pur  outer  trfe,  44. 

A  man  cannot  be  a  trustee  for  himself, 

59. 
lamitation  to  trustees  and  their  faeiirs 
(generally  and  not  daring  life  only), 
to  presenre  contingent  remainders, 
59.  n.  d« 
A  trust  to  support  contingent  remain- 
.ders,  implies  that,  the  previous  limi- 
tation was  meant  to  be  for  life  only, 
181. 
To  preserve  contingent  remainders, 
.     See  Ruk  in  SheUe^s  cum,  167. 178. 

Limitations t  221 « ib.  n.  tf • 
See  Deviui  804. 
Trustee  disseised  by  oej^ni  {lie  <rtf^,  321. 

inmas. 
Fot  preserving  contingent  remainders, 
326. 
The  nature  of  their  estate,  ib«- 
The  origin  df  it,  ib. 
The  prevalence  of  it  at  this  day,  ib. 
Take  a  vested  remainder,  and  have 
a  right  of  entry  in  case  of  for- 
feiture, ib. 


TR 

TR17«nBBS, 

Cofnnnt  a  breach  of  trust,  in  joui- 
iog  in  a  conveyance  to  deploy 
the  contingent  remaimla^  326. 
Remedy  of  contingent  lemain- 
der»man,  affer  such  a  coo- 
vevBnce  for  valuable  oon- 
sicieration,  and  without  no- 
tice, ib. 
Purchaser  under  sadb  a  coo- 
veyajMSe,  with  notioe  of  the 
eontiflgent  remainders,  whe- 
ther wiih  cnr  without  oonaid- 
fsraticMi)  shall  hold  the  land 
subject  to  the  former  trusts, 
336^. 
Their  Ieasa*and  release*  after  their 
estate  is  turned  to  a  right  of  entry , 
destroy  (at  law)  the  comingeot 
remainders,  837. 
Mr.  Eotler  silggests  a  doubt 
whether  their  lease  and  re- 
lease before  their  estates  is 
devested,  oould  destroy  the 
contingent  vemainders,  ib. 
n»i. 
The  ground  of  the  doubt, 
ib. 
.  (Then  vested  in  firat  and  second 
sons)  not  decreed  te  join  in  mak* 
ittg  a  tenant  to  the  prrndpey  at 
the  suit  of  the  fether«  termor  f<Mr 
ninety-nine  years,and  ddeet  son, 
bedause  the  second  and  onlyoth^ 
son  would  not  consent,  834. 
Distinction  between  punishing  trus- 
tees feir  joining  in  the  destruction 
of  contingent  remahiders,  and 
compelling  them  to  join;  885^. 
Are  in  efiect  trustees  for  ^11  vested 
as  welt  aRCOQtingent  remainders, 
ib. 
See  £gut<y,  886. 
Have  been  called  honorary  trus- 
tees, ib. 
It  is  dangerous  for  them  to  destroy 
~  such  remaindeM)  withoitt  the  di- 
rection of  the  ennrt,  887. 
.    WastebylsnantibrlifeineilltuBion 
with  the  remaittderHnan,  668-9. 
Do  not  commit  a  breach  of  trust  is  join- 
ing with  the'ceiCifi  ^ns  fnut  in  tail,  in 
any  oonve3mnoe  to  bar  cheentaii,  388. 
The  reason,  ib.       •. 
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TSUSTIBBS, 

HoDoniTy  tniatees,  88<l. 

The   discretion  of  trustees  in  certain 

cftseS)  ib. 
The  discretion  of  trustees  d6es  not  ex- 
tend to  do  whatever  the  court  have 

done^  or  may  do,  under  particular  cir- 
cumstances, 837» 
See  HAr  lo&mi,  41(K11-12«1S-14. 

Lea$e9for  IwH^  496-6; 
Renewal,  See  Leasee  for  Hvei^  ib. 
Renewal  of  leases  for  lives,  497. 
Of  the  legal  fee,  See  Shpfwrt,  &c.  526. 
See^  I/ses  ^f^ringin^^  690.  dec. 
See  more  of  Tn»tees,  41 .  n.  y.  d04. 647. 
Tbvsts, 

An  estete-tail,  though  supported  by  a 

trust,  is  barrable  by  fine,  34. 
See  RuU  in  SheUefi  ca$e^  86. 
Trusts  cannot  be  noticed  by  a  court  of 

law,  ib.  n.  p. 
Trust  to  permit  and  aufl^  C.  to  take  the 

profits  of  land,  not  executed  in  C.  in 

the  case  stated,  69. 
Trust  for  separata  use^  ib.  64. 66« 
IVust  to  pay  dec.  for  separate  use,  not 

executed,  58* 
Latitude  of  constructkxi  assumed  by  the 

oeurt  of  chancery,  in  the  construction 

of  trusts,  54. 
A  trust  to  pay  l^ades  and  annuities, 

carries  the  legal  fee,  ib.  n.  a. 
Trusts  executory,  54-6.  118-14-1&»16. 

187.  145.  148.  156.  197.  891. 
See  Execuiary  irusUj  118. 
X^fOMC,  ib. 
PtrpetuUff,  502. 
■  Trusts  executed  or  executory  1  55. 
A  trust  for  a  wife's  separate  use  for  her 

Itfey  is  Hot  iaoansistent  with  curtesy, 

ib. 
A  trust  to  convey,  carries  the  legal  fee, 

ib. 
Trust  for  wife  for  life,  56. 
Trust  in  tail,  See  Recoverpj  ib..  n.  b, 
.    Trust  to  pay  taxes  and  repairs,  may 

carry  tiie  legal  estate  par  auier  me, 

57. 
A  trust  for  separata  use  for  life,  is  not 

inconsistent  wfth  an  equitable  estate- 
tail,  ib. 
A  tmst  during  a  p^soii's  life,  to^receive 

rsnts,  &c.  for  his  subsistence,  carries 

the  legal  eMatr,  58. 


TR 
Trusts, 
A  trust  for  subsistence  and  maintenance, 

seems  to  carry  some  discretion,  58. 
A  man  cannot  be  a  trustee  for  himself,  59. 
^  The  trust  or  beneficial  interest,  and  the 
legal  estate,  cannot  be  distinguished 
when  tmited  in  the  same  person,  59.. 
Resulting  trusts,  73. 
Trusts  treated  (by  Lord  Hardwicke)  as 

all  executory,  1 14, 
Trusts    executed,    distinguished    from 

trusts  executory,  ib.  184.  189-46. 
A  trust  (in  a  will)  to  settle,  may  mean 
to  convey,  and  so  may  be  an  execu- 
tory trust,  11 4*>1 5. 
Trust  to  convey,  116-17. 
See  Z>mse,  118. 

Rtde  in  Skelleff^s  case,  1 1 2. 1 60. 

Trust  executory,  distinguished  from  a 
legal  devise,  124. 

Trusts  originally,  ib. 

Trusts  are  totally  distinct  from  legal 
estates,  ib. 

See  ItUeniian^  ib. 

Trusts  t>f  a  real  or  personal  estate  are 
construed  as  limitations  of  the  l^al 
estate,  if  no  contrary  intention  (con- 
sistent with  the  rules  of  law)  appears, 
126. 
'  Trusts  or  us^  executed  t  127. 

Trusts  to  raise  and  pay  money  out  of 
rents  and  profits,  may  prevent  the  ul- 
terior uses  from  being  executed,  ib. 

Trusts  fully  limited,  should  be  construed 
as  legal  estates,  128. 

fmperfect  trusts,  ib. 

Trusts  and  l^al  estates.  See  Analogy^ 
188. 

Trusts  are  to  be  construed  in  the  same 
manner  as  legal  estates,  186. 

Trusts  executory  and  executed.are  to  be 
distinguished;  and  the  distinction  is 
sufficiently  explained  by  other  cases, 
though  Lord  Hardwicke  set  himself 
against  it  mBagthawy,  Spencer^  ib. 

Trusts  executory,  in  wills,  explained, 
187. 

Trusts  executory,  need  not  be  executed 
in  the  very  words  of  the  will,  188. 

Trusts  executed,  ought  to  be  construed 
in  the  same  manner  as  immediate  de- 
I         vises,  ib. 
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Tmvm, 

Trusts  eiecutory,  aie  to  be  ei«cii|ed  in 
a  more  careful  and  aocuxmte  manner, 
138.  , 

TrusU  ezeoutoryy  are  to  be  carried  into 
execution  by  the  court,  ib. 

Trusts  executory,  to  be  executed  after 
performance  of  antecedent  trostSt  ib, 

Tlie  trusts  executory,  spoken  of  by 
Lord  Hardwicke,  are  not  iruHM  ge- 
neraliiff  in  opposition  to  legal  estates, 
considered  as  uses  or  trusts  executed, 
1S8. 

Trusts  executory,  are  raised  by  &  devise 
to  tmsteesj  in  trust  to  convey,  139. 

Trusts  executory,are  well  underscood,ib. 
Trusts,  said  by  Lord  Hardwicke  to  be 
all,  in  notion  of  law,  executor^  and 
to  be  executed  by  the  court,  tb. 

Trusts,  though  all,  in  notion  of  Taw,  exe- 
ontory,  may  yet  be.  distinguished  into 
trusts  executed  and  executory,  140. 

Trusts  executed,  and  legal  estates, 
should  be  construed  in  ihe  same  man- 
ner, 14d. 

Trusts  executory,  leave  something  to  be 
done,  first  by  the  trustees,  and  secQnd* 
ly  by  the  court,  ib». 

Trusts,  imperfect  only,  are  to  be  con- 
strued difibcendy  bastt.  legBl  limita- 
tions, ib. 

Trusts,  wh^L  to  be  modelled  by  the 
.  court,  atid  when  not,  ib. 

Lord  Keeper  H^ley  earned  the  distinc- 
tion between  trusts  executed  and  exe- 
cutory, to  its  utmost  limits,  ib. 

Trusts  executed  and  executory,  142-3. 
The  distinction  was  alluded  to  by 
Lord  Thurlow,  in  Jones  v.  Morgan^ 
ib. 

Trusts  executed  and  executory,  finally 
distinguished  by  Mr.  Fe&rne;  with 
further  remarks  oaAIlgoodeLnd  fVi* 
tkerBf  and  Spencer  and  .^a^siftatP,  as 
the  only  cases  agaiqst  the  distinction, 
and  on  biher  casies  in  &vpr  of  the 
distinction,  143. 

Trusts  executed; 
Any  occasional  conveyance  of  the  le- 
gal estate  may  well  be  deemed  a 
'  matter  of  form  only,  144. 

Trusts  executory. 
Are  in  a  state  of  embryo  till  delivered 
by  the  directed  conveyance,  ib. 
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Tsusti, 
Trusts  executory, 

1^  estates,  14§. 
The  general  rules  of  property  respect^ 
ing  legal  and  trust  estates  are  the 
same,  but  the  modes  of  construing  the 
limitations  of  them  vary,  ib. 
Trusts  executory,  are,  where  the  party 
nmst  come  to  the  court,  in 'order  to 
have  the  benefit  of  the  will*  140. 
Trusts  executory. 
The  words,  fo^  he  eeiOed  m  B.for 
.  iifky  retmdnder  to  trmtUee,  {gemer* 
ottjf  teMmU  naming  or  referring 
to  nnp  pereone  in  parlfcif m*),  Alc, 
are  equivalent  to  the  words  to  ke 
conoeifedy  dn^.  147. 
Cases  of  trusts  are  no.  authority  ibr  cases 
of  legal  estates,  154.  > 

Trust  or  l^al  estatoT  168.  177. 

Trusts  executory,  not  created  by  a  de- 
vise to  the  ti$e^D*for  Ufe^^ntk  a 
ttntuotton  to  prcseros,  7c,  rmwta- 
der  to  the  hnre  of  the  hodff  ef.  D. 
notwithstanding  a  deelalatioB  that  Z>. 
is  to  have  only  an  estate  for  life,  &c., 
and  no  power  to  defeat  the  intent  of 
the  testator,  and  posers  given  to  the 

.  trustees  to  do  all  necessary  acts  to 
efiectuate  his  intention,  177. 

«,  «  executed,  ^  distinguished  by 

•     ^  executory,  y  Lord    OEOnden, 

.  184. 
See  Intention  ofteetdtor,  185. 

Trust  executory;  created  l^  a  bequest 
of  a  personal  estate  to  trustees,  in 
trust,  to  lay  out  the  same  in  land  to 
be  settled  and  aasured,  as  counsel 
should  advise,  unto,  dec.  upoa  trust, 
and  to  and  for  the  use  of,  &c.  184. 

Trusts  executed,  are  construed  accord- 
ing to  the  le^l  expression,  (though 
Dontrary  to  ^  testator^  intention,) 

.    as  to  the  rule  in  SkeUg§*e  caee^  185. 

Trust  to  pay  rents  during  ihe  suspense 
of  a  contingent  remaindbr,  to  the  per- 
son actually  entitledto  the  next  vested 
remainder,  2dl.  lu  1;.  liL  S33.  n. 

Shifting'  trusts,  247. 

Trust  for  husband,  and  yet  trei^ed  as 
excluding  his  creditors^  d40.  n.  a. 

Trust  of  a  term,  See  BeteraMh  386. 
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Trusts  since  tbe  statute  of  uses,  sie  be- 
come what  uses  were  before  the  stat- 
tite«  290.  n.  h.  294^. 

Possible  trusts,  290«  n.  Aw  295.  n. 

See  DeviMy  a04. 

Remaii^d^M  eantingefU^  905,  n.  «i« 

Cuhd  que  tnmi,  in  tailj  338. 
Honorary  trusty  830. 

Trust  for  preserving  contingent  remain- 
ders,  transposed  to  another  part  of 
the  will,  to  answer  the  intent,  837. 

A  trost  (in  a  will)  to  sell,  Mr.  Feame 
contends,  carries  a  iee  or  a  power  to 
convey  the  fee,  ^0*7-8. 

Trust  to  sell,  See  Detfise^  358.  n.  c. 

Trusts  in  equity^  See  fkiiure  estatti, 
.  dec.  381.  n.  a. 

Trusts  for  life,  of  chattels  personal,  aie 
analogous  to  bequests  of  the  same  for 
life,  407. 

Trust  conditional,  See  ExeaOory  it' 
vues,  429.  ib.  n.  /. 
'  Trusts  ofthenatnieof  executory  devises. 
See  Executory  deviate  439»  xl/* 

See  ExBcuiofy  ams es,  434. . 

Trust  to  accumulate,  See  JteeumukUian, 
434.  n.  I.  430.  n. 

See  ImpHcatum^  450.  n.  6. 
Bitl^  454.  n.  c.  455,  n. 

Trust  of  a  term.  See  Tlersu,  4iO.  jtL  e. 
401-2.  i. 

Trust  of  a  term  of  years.  See  T&tii,  ift9. 

Trust  (of  a  term  of  yeaiv  in  ranaindi^r) 
to  raise,  &k;.    See  Pokums;^  475*0. 

Personal  trusts,  483.  .    '- 

Trust  (of  a  term  for'ninety^aiM  years, 
if  A.  should  so  long  live),  489. 
For  C  and  the  heirs  oif  his' body, 
and  on  C's  dyingwithout issue,  ib^ 
For  D.  dec.  ib. 
The  'executory  devise  to  J>»  is 
good,  ib. 
The  reason,  ib. 

Trusts  of  a  term,  See  Etidmit  of  in^ 
temianf  493-4. 

See  Renewalj  498. 

Bxecutory  trusts,' See  Candiiional  Kmt- 
taHanSf  500.  n.  e. 

Corresponding  trusts.  See  Letu€9  for 
ytfirij  501.  in  mar. 

Trusts  executory,  or  foture  uses  or 
trusts,  for  daughters  attaining  twenty- 
one,  Ak.  514.  n.  1. 515.  n.  die. 


UN 
TnvsTS, 

May  vest  in  a  daughter,  and  on 
the  birth  of  anoUier  daughter, 
open  and  Jiet  that  other  cUiugh- 
ter  into  a  participation  of  the 
trust,  as  well  in  the  case  of  real 
as  in  the  case  of  personal  estate, 
514.  n.  i.  515,  n»  dec. 
Trusts  in  equity,  and  executory  devises, 
have  (in  directions  for  accumulation) 
given  rise  to  a  modification  of  pro- 
perty, ^contrary  to  Goe  of  the  most 
important  and  best  established  princi- 
pies  of  law,  537.  n.  «.  538.  m 
.Future  trusts^  SeeAeeumukUumi  537. 

^.  X,  dec. 
'•  Trusts  for  accumulation,^  See  Aceumu^ 
falisl^  ib.  542.  n.  dec.    ' 
Trust  (of  personal  estate). 
For  children,  in  equal  shares,  with 
'   the  usual  proviso  for  survivorrinp 
or  accruer,  545.  n.  €.    - 

la  this  case,  the  children  are  en- 
titled to  the  income,  without 
any  proviso  for  maintenance, 
dec.  ib. 
Foe  the  children,  who,  being  sons, 
shall  attain  twenty-one,  or.  being 
*  daughters,  shall  attain  that  a^, 
or  marry,  ib. 

-  Ineuoh  case,  the  whple  of  the  in- 
come, in  the  meantime,  would 
accumulate  for  the  person  ul- 
timately becoming  entitled  to 
the  .capital,  without  a  proviso 
for  maintenance,  545.  n.  e. 
But  see  Pro/Cis,*  545-0.  dec 
For  the  sole  and  separate  use  of  jS^ 
alone,  and  not  for  her  huiiband,  or 
for  such  person  es  she  should  ap- 
point, 500. 
See  more  of  Trusts,  4.  59.  n.  d^  SB. 
n.  s.  90. 125. 155. 
Tv^Aimi, 

(Law  of),  See  DiiertHim^  dec.  535.  n,l. 


U. 


See  ^iotfioTM,  450.    Seiikmentt  46i. 
n.c.455.n.  I>MefcfJon,dEC.355.n.l. 
UirriL, 

The  devisee  attains  twenty-one,  241. 
242. 
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UxmL, 
Until,  iic.  and  then,  &c.    See  Con* 
•Iftic/uw,  547-8.  Agt  of  twenty-one^ 
547.  Q.  d. 

UiKSi 

ReBultiog  uses,  26.  42.  49.  68.  353. 
Implied  or  resulting  use^  27. 
The  uee  undispoeed  of,  results,  42. 
The  uae  not  limited  during  a  cove- 
nantor's  life,  ib. 
.  Resulting  use  in  remainder,  48. 
The  use  not  disposed  of,  remains  in 

the  grantor,  ib. 
Use  not  disposed  of,  49. 
The  old  use,  51. 
Uses  resultiog  on  a  deed,  284. 
^     Use  resulting,  or  inheritanoc  descend- 
ing, See  RemainderB  anUingetUj 
351. 
Use  executed  or  not  ?  53. 
Uses  upon  uses  are  trusts  not  executed 

by  the  statuie,  ib. 
Uses  limited  ^nder  an  execution  of  a 
power  o(  appointment  contained  in  a 
conveyance  to  uaes,  operate,  in  gene- 
ral, as  uses  created  by  and  arising 
under  that  conveyance  itsdf,  74. 
A  use  fqr  payment  of  debts  may  absorb 

the  whole  estate,  143. 
iShifliug  uses,  247.  275. 

Shifting  or  secondary  uses,  270.  n.  t. 
'    Uses  changing  from  one  person  to 
another  by  matter  ex  poUfacto^  as 
by  payment  and  entry,  274. 
•  Shiftiog  or  secondary  uses  are  allow- 
ed within  the  limits  against  perpe- 
tuities, 276. 
•  ^The  reason,  ib. 
It  has'^^been  doubted  whether  shifting 
or  secondary  uses  are  good  in  sur- 
.  renders  of  copyhold  estates,  276-7. 
Remark  respecting  the  opinions 
of  Mr.  Feame  and  Mr.  Wat^ 
kins  on  this  point,  276.  n.'^. 
Mr.   Sanders'  late  publication, 
r  See  Copyhold^  315.  n./. 
Future  use^,  &c.  249,  275. 

A  limitisLtion  v.oid  as.  a  remainder,  for 
want  fit  a  freehold  to  support. it, 
may  be  good  as  a  futureuse,  284. 
A  future  use  limited  to  two,  where 
one  becomes  capable  before  thfe 
other*  may  he  takeo  by  them  joint- 
ly, 315. 


U8 

UsBSjL 

Aretraii8niissiUetotbelieiiB,.d(C*864. 

See  l^iire  eadi/ef,  dsc.  381.  n.  a. 

Future  and  shifiing  uses,  and  other 
springing  and  executory  interests 
which  are  not  remainders,  are  to 
be  considered  as  subject  to  the 
same  limits  and  restrictions  as  exe- 
cutory devises,  440-41-2.3. 

See  Accumulaiiony  527.  n.  x.  &c, 
.  Descendible,  are  also  devisable,  See 
NemainderB  etmiingenff  548.  n./. 

Springing  uses, 

See  Maximss  267. 
.  A  springing  use  limitcd.to  Uie  heir  of 
J9*  cannot  be  barred  by  a  fine  le- 
vied by  B,  though  B,  may  have  a 
life  estate,  275-6. 
Bee.  Rule  in  SfuUey's  eauy  276. 

Springing  uses,  with  reference  to 
Mogg  y.  Moggy  315.  ii./. 

Whether  springing  or  shifting  uses 
are  good  on  aurrend^  of  copyhold 
estates,  ib. 

Mr.  Sanders'  late  publication  is 
in  favour  of  this  validity,  ib. 

A  springing  or  shifting  executory  use, 
373. 

A  springing  use  or  a  contingent  re- 
mainder T  889. 

Origin  of  springing  uses,  390. 

Permitted  to  arise  within  a  reasooaUe 
time,  as,  d^c.  ib. 

Are  in  deeds  what  executory  devises 
are  in  wills ;  and  the  same  rules 
are  applicable  to  both,  ib. 

See  lAmitatumSf  ib. 

The  whole  estate  ihat  is  to  be  dis- 
placed, vests  in  th^. meantime,  ih. 

Thepurposeof  their  introduction,  392. 

Distinguished  iiXHn  a  fee  upon  a  fee, 

.     892. 

Are  not  created  in  the  middle  of  other 
uses;  but  always  determine  the 
uses  first  limited,  dec.  and  this 
whether  the  whole  fee  is  given 
away  «t  once,  or  in  particular  es- 
tates and  by  way  of  remainder,  392* 

See  JSefiMtndcrs,  393-4. 
UmUatio^iM,  998. 
PerfetuUy,  608. 

Though  estates  in  land  shall  not  cease 
as  to  part,  and  vest  and  revest,  yet 
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Uses, 

Springing  uses, 

a  proviso  may,  during  the  minority 
of  a  tenant  for  life  or  in  tail,  inter- 
polate a  trust,  power,  or  term  in 
trusteed  for  the  purpose  of  main- 
tenance   and  accumulation,    and 
place  the  whole  estate-tail  ailer  it, 
530-dl.32.  and  530.  n.  r. 
This  is  the  effect  of  every  use  created 
under  a  power,  and  of  every  other 
springing  use,  630.  n.r. 
Yet  such  a  proviso  would  be  repug- 
nant to  law,  and  void,  if  it  directed 
a  dry  accumulation  of  the  surplus 
rents  for  a  possible  period  of  twen- 
ty-six years,  ib. 
See  in  p^  717,  C^e,  iiHeni  and  pur* 
poHy  ib. 
A  use  upon  a  use  is  not  allowed  to  be 

executed  by  the  statute,  278. 
Conditional  uses. 
In  a  feoffment  of  freehold  estates,  (to 
the  use  of  j^.  for  life,  remainder  to 
the  use  of  .tf  .'s  wife  for  life,  remain- 
der to  his  right  heirs,)  have  been 
held  incapable  of  taking  effect  after 
a  lease  for  years  by  .d.,  to  com- 
mence after  the  death  of  his  wife, 
278. 
Held  void  as  fraudulent,  being  in- 

tended  to  prevent  ap  escheat,  ib. 
May  in  particular  cases,  be  void,  with- 
out in  the  least  affecting  the  gener- 
al validity  of  shifting  limitations,  ib. 
See  Conditional  limitaiionsj  889. 
Executory  deviaeSy  429,  ib.  n./. 
Contingent  uses. 
See  Seinn^  282.  288. 
How  executed  by  the  statute,  accord- 
ing to  Chudleigh*i  eof  e,  290. 
As  to  the  operation  of  the  statute  of 
uses,  290.  n.  A.  293.  n. 
First  inquiry,  ih* 
The  question,  whenee  the  diffi- 
culty arose,  ib. 
Operation  of  the  statute  of  uses, 
The  three  systems  which  offered, 
ib. 
Objection  to  the  first  system, 

890.  n.  A.  294.  n. 
Objection  to  the  second  system, 

ib. 
The  third  system  wa«  proposed 

67 


US 

USKS, 

Contingent  uses. 
Operation,  &c.    The  three  syatem^, 

to  obviate  the  difticulties  at- 
tending the  two  other  systems ; 
and  it  supposed  a  possibility  of 
seisin  which  was  not  a  legal 
estate,  and  yet  amounted  to  a 
sufficient  seisin  to  serve  the 
contingent   uses  when    they 
came  in  e«M,  or  became  vest- 
ed, ib.  290.  n.  h.  294.  n. 
Difficulty  attending  the  third  sys- 
tem ;  viz.  the  virtual  impossi- 
bility of  a  real  seisin  to  uses 
since  the  statute,  290.  n«  h. 
295.  n. 
Explanation  of  the  second  sys- 
tem ;  viz.  that   the  original 
seisin  is  in  itself  sufficient  for 
serving  the  contingent  uses 
when  they  after  arise,  ib.    % 
Mr.  Fearne's  opinion  inclines  to 
the  explanation  of  the  second 
system,  and  is  supported  by 
Mr.  Sugden,  ib.  296.  n. 
See  Benudndera  corUingenty  297. 
After  being  devested,  cannot  be  re- 
stored without  actual  entry,  accord- 
ing to  the  doctrine  laid  down  in 
Wegg  V.  ViUerSy  299. 
Arguments  against  such  a  doptrine 
holding  at  this  day,  viz. 

Ist.  Its  effect  upon  ihe  common 
cases  of  strict  settlement,  ib. 
2d.  The  point  was  not  before 
the  court,  in  Wegg  v.  ViUeriy 
300. 
3d.  The  opinion  on  the  other 
cases  being  extra-judicial,  and 
founded  on  reasoning  too  sub- 
tle and  metaphysical,  ib. 
See  Sciniiila  JuriSy  ib. 
See  more  of  Contingent  Uses,  290. 

298. 
A  voidable  conting^  executory  use 
to  arise  out  of  a  subsequent  com- 
mon recovery,  369. 
All  contingent,  springing,  and  execu- 
tory uses,  if  descendible,  are  also 
devisable,  el  vice  vfrtd,  869. 
the  statute  of  27  Hen.  VIII.  c.  10. 
uses  limited  as  contingent  remainder^ 
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US 
Uses, 

Contingent  uses, 
of  freehold,  equally  require  a  fxeehokl 
to  support  them,  as  the  like  estates  at 
common  law,  284. 
It  was  otherwise  betbre  the  statute 

27  Hen.  VIII.  c.  10.,  284. 
A  us^  may  be  Toid  as  a  contingent 
nemainder,  for  want  of  a  freehold 
to  support  H,  and  not  valid  as  a 
future  use,  being  too  remote, 
dw5.285. 
As  lo  the  doct/ioe  in  ChuMdgh'i  c««, 

290. 
As  to  the  operation  of  the  statute  of  uses, 

290.  n.  A.  298.  n. 
Uses  at  common  law. 

Depended  upon  privity  in  person  and 

privity  of  estate,  200.  n.  h. 
Their  nature,  according  to   Chttd* 
leigh*8  casty  201.  n.  h. 
Possible  uses,  ib.  805.  n. 
^Vested  uses, 

As  to  the  Operation  of  the  statute  of 
uses,  290.  n.  h.  293.  n. 
See  Pfitniy,  296.  324*&. 
Distinction  between  a  conveyanoe  at 
comofton  taw  and  a  conveyance  under 
the  statute  of  uses,  208.  a.  i. 
As  to  the  lords,  of  whofn  ttie  lands  are 
hplden,  testuit  ^e  iMe,  since  the  sta- 
tute, are  in  the  same  aituatton  as  if 
the  fboffinent  had  been  to  the  latter, 
ib. 
Wordinff  of  the  statute  of  uses,  See 

Scintilla  Juriif  800. 
Uses  vesting  by  way  of  remainder,  and 
devesting  as  to  a  proportion.  See  Be» 
mainders  contingent^  812-13. 
Uses  giving  a  title  to  one  person,  and 
a^er  opening  and  admitting  others, 
814.  n./. 
Diierenoe    between    the  feoffinent  of 
ieofiees  to  uses,  befbre,  and  since  the 
statute  of  uses,  as  to  privity  of  estate, 
326. 
The  statute  of  uses  executes'the  posses- 
sion in  those  persons  only  who  would 
have  been  ceatuiif  q^  tru$t  at  com- 
mon  law,  827.  n.  I. 
Mr.  Butler'a  conelusibfi  'fh>m  this 
principle,  a&  to  the  efibot  of  lease 
and  release  by  tfuatees  lo  pre- 
serve, &c.  ib. 


VE 

Uses, 
Statute  of  uses.  See  Rituire  ut^tu^  881 . 
n.<E.   Cbno€ycmeM,  416;n.  a.   Stat- 
ute €fu$e9,  lb.    Rmttj  529.  n.  q. 
Whether  the  statute  of  uses  should  exe- 
cute such  modifications  of  property  as 
wnre  iUegal  at  common  la  w^  aa  it  does 
in  the  csaeijf  oo»ditiona1  lijxiitations, 
881.  n.<k 
Usee  declared  of  leasehold  fbr  lives,  in- 
chidiDg  a  power  of  a^pomttnent,  408. 
U9e8  limited  to  A.  aqd  his  heirs  every 
If  onday,  and  to  B.  and  bis  hein  every 
Tuesday,  dec.  See  Ckmd^mii  KnU- 
iutionBy  527. 
~  £/m,  Anient  and  purpone^  &c. 

Viz.  a  power  to  enter  and  hold  till 
paymmit  of  the  arrears  of  a  rent- 
charge,  is  good.  See  Eents^  527-8. 
That  trustees  may  enter  and  receive 
the  rents  and  profits. 

During  the  minority  of  tenant  in 

tail,  is  good,  580..  n.  r. 
During  t&  time  tenant  in  tail 
shall  be  under  the  age  of  twen- 
ty-six 3rears,  10  repugnant  and 
void,  ib. 
Set  Uies  gpriHgmgyb'M^  Acc^ 
nfiteparate  use. 

Of  a  ieme.  See  Trtats  of  personal 
estate,  560. 
Exeoutory  or  future  uses,  562*  n.  A.  ib. 
11.  565.  n. 
See  CondHianat  &»tto(foii«,  500. 
n.  €. 
Trtutty  514.  n.  I.  515.  n.  d»:. 
An  executory  use,  engrafted  on  an 
estate-tail,  may  be  defestted  by 
the  recovery  of  tenant  in  tail ; 
and  therOfbire;  not  being  within 
the  danger  of  a  perpetuity,  may 
be  limited  on  an  event,  however 
remote,  562.  n,  h,  2. 
See  more  of  Usee,  S  n^ «.  1. 15.  68. 

V. 
VkkbA, 

affT'  I  *«•  • 

See  lh9i$Bj  447. 

ExeetUory  devisee^  450-60.  582. 
M8. 
De  prmeentij  See  Executory  demsee, 
457, 
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VB 
VsBDicT,  See  JBeir  looms ^  410. 

,    Vested  remainder, 

Devise  to  a  wife  during  widowhood, 
with  remainder  over,  in  case  of  her 
second  marriage,  5  n.  d.  or  7  a. 
Viz.  the  usual  limitatioa  for  preserv- 
ing contingent  remainders,  ib. 

Time  of  vesting,  8.  a./. 

Of  contingent  remainders,  0.  a.  g* 

(Of  a  remainder), 
la  possession,  10.  n.  A, 
In  interest,  ih. 

Vested  estates,  may  fall  literally  under 
the  third  or  fourth  classes  of  coaitin* 
gent  remainders)  20.  ib.  a.  t. 

Vested  freehold,  23. 

Vested  interest,  27. 

Vested  remainder  in  tail,  29« 

The  impossibility  of  a  ooatingeat  limi- 
tation's vesting  in  the  life*time  of  the 
ancestor,  is  no  obstacle  to  its  attach- 
ing, as  a  contingent  lemainder,  in 
him,  34. 

Time  of  vesting,  &:c.  as  to' the  rule  in 
Shelley* 9  caee^lb. 

Vested  reoiainders,  See  Remmnders 
vested^  ^nerally; 

See  Appoinimentj  226. 

Vesting  of  limitations  over. 
As  to  real  estate,  237. 
As  to  personal  estate,  238« 

Vesting  in  possession,  distinguished  from 
the  performance  of  a  condition,  242* 

Vesting  in  interest,      >  203 
possession,  ^ 
See  ReaMtnders  coniingenty  504. 

See  Remainder*,  268-9.  308.  353. 
ExeetOory  devieee^  805.431-2.468. 

A  remainder  must  vest  either  during  the 
particular  estate,  or  else  at  the  instant 
of  its  determination,  307. 
Fouadation  of  the  rule,  ib. 
Consequence,  that  the  particular 
estate  must  continue  until  the 
coatiageat  remainder  vests,  ib. 

Vesting  in  a  child  en  venire  ea  mere^ 
309. 

Ree  Remaindere  conHngeniy  310. 

Vesting  and  devesting  for  a  share.  See 
Tenants  in  eommony  313-14. 

See  Joini4emant9,  313. 

Vesting  aad  devestiag,  See  RemainderB 
c^miingetUt  314.  a.  e. 


VO 
Vesting, 
A  coatingent  remainder,  by  way  of  Uscj 
ought  to  vest  by  the  time  at  which  a 
contingent  remainder  at  common  law 
should  be  vested,  324. 
Not  after  a  coatingent  fee  before  limited, 

352. 
See  Personal  estate^  433-4. 
Vesting  absolutely,  See  Personal  estatef 

463-4-5-6. 
See  Leases  for  lives,  498.  499.  in  man 
Vested    remainder.    See  Remaindersy 

506-9.  &C. 
Vesting  in  one  daughter,  and  afterwards 
opening  and  letting  in  am^her  daugh- 
ter. See  Trustsy  514.  n.  L 
Vesting  of  a  freehold  capable  of  support^ 
ing  a  contingent  remainder.  See  Re- 
mainders  contingentt  526. 
See  ProfitSy  544. 

Age  of  tweniy-oney  547.  n.d. 
Remainders  contingenty  552.  n.  d. 
Executory  devisesy  (as  being  trans^ 
missible),  ib. 
Vesting, 

Absolutely,  559. 

Not  absolutely,  yet  so  far  vestiog  as 
to  be  transmissible  to  the  represen- 
tative, ib. 
Vesting,  aotwithstaadiag  postponeoieat 
of  payment.  See  Legaciesy  552,  rug* 
Vesting  and  payment,  directed  to  be  at 

the  same  time.  See  Legaciesy  ib. 
See  RedduSy  ib.  I.  5thly. 
Vesting  of  portions,  ib.  V. 
See  more  of  Vested  Remainders,  13.  n. 

h.*  19.  21-2.  24.  31.  d09.  a.  a. 
See  more  of  Vesting,  4. 5.  n.  J.  1 3.  n.  i^.  *. 
15*  16.  20.  63.  210.  366. 
Vicst  See  Oiscretiony  &c,  535.  a.  i. 
Void  Ldiit^tiom, 
Over,  23. 

Being  of  the  old  U8e»  51. 
Bemg  to  heirs  special  of  graator  at  com- 
mon law,  52. 
See  more  of  Void  Limitatioas,  462, 
Void  RBHAiNDsa, 
Being  the  old  use  or  reversi(»i,  61. 
See  more  of  Void  Remainders,  23-4. 26* 
41.  a.  y.  43. 49. 

VoiiUNTABT  CoifV»TANC»,  73. 

Volunteers,  109.  335. 
SeeZ)eoiie,112. 
WUlSy  335-6. 


726 


INDEX. 


WA 
Voluntary  Convkyance, 

Voluntary  Settlement, 
A  settlement  is  not  to  be  aided  in 
equity,  in  fkvour  of  a  person  claim- 
ing under  a  voluntary  limitation 
therein,  where  the  settlement  has 
been  set  aside  by  the  destruction  of 
contingent  remainders,  by  trustees 
to  preserve,  and  tenant  for  life, 
330.  331-3. 
Voluntary  conveyance  or  agreement. 
See  Intereiis  contingent  (as  being  as* 
signable  in  equity  and  devisable),560. 
^. 
Volunteers, 
An  executor,  administrator,  or  heir  at 
law  is  said   to  claim   voluntarily 
from  the  testator  or  intestate,  651. 
Vouches,  See  Recovery^  366. 

VOUCBSR,  36. 


W. 


Ward, 

Of  chancery.  See  Frauds  410. 
Wardship,  84. 

Warranty,  562.  n.  A.  563.  n. 
Waste, 

Writ  of,  362. 

Injunction  may  be  obtained  by  trustees 
for  preserving  contingent  femainden, 
418. 
In  cases  of  contingent  or  executory  in- 
terests, the  court  of  chancery  will  in- 
terfere in  behalf  of  the  persons  entitled 
to  such  interests,  to  prevent  unrea- 
sonable waste  being  committed  by  the 
tenant  in  possession,  562. 
Waste  committed  by  the  tenant  in  pos- 
session, in  collusion  with  the  person 
entitled  to  the  inheritance  in  remain- 
der, 565-6. 

Decree  for  a  restitution  of  the  value 
to  a  contingent  remainder-man 
for  such  waste,  564-5. 
Voluntary  waste, 
A,  being  tenant  for  ninety-nine  years, 
determinable  with  his  life,  without 
impeachment  of  waste,  except  vol- 
untary, &c.  fells  timber  and  divides 
the  profits  with  B.  a  vested  remain- 
der-man in  fee,  to  the  prejudice 
of  mesne  contingent  remainders, 
567-8. 


WH 
Waste, 

Decree,  that  ^.'s  son,  afterwards 

born,  should  recover  against 

the  representatives  of  J?.,  569. 

When, 

^..  See  Words,  240. 

When  the  devisee  attains  tw^ity-one, 

241-2. 
When,  dsc.  and  then,  dec.  distinguished 

from  the  conditional  word  if,  246. 
When,  6ui,  then,  d(C.  See  Construction, 
547-8.  Age  of  twenty-one,  547,  n.  d. 
See  Legacies,  552.  n,  g. 
Whole  Interest, 

See  Executory  devieea,  433. 
The  presumed  meaning  of  the  proposi- 
tion, that  in  some  cases  of  executory 
devises  there  can  be  no  limitations 
over ,'  viz.  that  where  the  whole  in- 
terest is  once  given  or  included  in 
any  executory  devise,  it  cannot  be 
again  limited  over  on  another  con- 
tingency, 514-15.  dec. 
But  any  limitation  over,  to  take  efiect 
(if  at  ail)  within  twenty-one  years 
afler  a  life  in  being,  may  be  gcKxl  in 
event,  if  no' preceding  executory  limi- 
tation, which  would  carry  the  whole 
interest,  happens  to  vest,  514.  n.  L 
517. 
Notwithstanding  some  cases  for- 
merly to  the  contrary,  ib. 
Here  the  expression,  *<  whole  in- 
terest," must  be  understood  to 
denote,  as  to  real  estate,  an  in- 
heritance in  fee  simple,  and  as 
to  personal  estate,  the  ownership 
of  the  whole  interest  in  it ;  and 
the  *' vesting,"  which  when  it 
takes  place,  is  said  to  defeat  the 
ulterior   executory    limitations, 
must  be  understood  of  an  abso- 
lute vesting,  or  of  an  estate  or 
interest  so  vested  as  to  be  sub- 
ject   to  no  ulterior  executory 
limitations,  by  which  it  is  liable 
to  be  defeated,  514.  n.  L  517.  n. 
See  also  503.  n.  g. 

Examples  jind  explanations? 
As  to  real  estate,  514.  n.  h 

515.  n. 
As  to  personal  estate^  ib. 
Where  the  preceding  execu- 
tory limitation  is  to  confer 
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WI 
Whole  Intb&bst, 

a  particular  estate  or  inter- 
est only,  a  subsequent  limi- 
tation does  not  necessarily 
fail,  if  the  preceding  limita- 
tion lakes  effect,  514.  n.  /• 
Explanation,  ib.  517.  n. 
All  these  cases  must  be  dis- 
tinguished from  those  cases 
wherein  either  the  preced- 
ing limitation  is  not  execu- 
tory but  vested,  or  there  is 
no  preceding  limitation  at 
all^  524. 
Widowhood,  • 

See  Remainders^  238-9. 
See  also,  5.  n.  d,  or  7.  n.  240. 
Wills, 

Devising  copyhold,  62.  68.  70. 

Will  and  schedule  may  be  parts  of  the 

same  instrument,  74. 
Wills  distinguished  from  marriage  arti- 
cles, as  to  the  rule  in  ShdUy^M  ease^ 
112. 125. 
Devisees,  as  such,  are  volunteers,  1 12. 
Wills  are  not  construed  as  marriage  ar- 
ticles (as  to  the  rule  in  Shelley^ 9  ease) 
unless  in  certain  cases  of  executory 
trusts,  113. 
To  settle f  may  mean  to  convey ^  114. 

115. 
Ruleof  construction,  115.  129. 
See  Devise^  115.  304.  351. 
Executory  truetSy  118. 
Wills  directing  a  conveyance,  See  Ar- 

iiclesy  119. 
A  will  directing  a  conveyance,  author- 
izes a  conveyance  to  a  person,  un- 
born at  the  testator's  decease,  fbr  life, 
with  remainder  to  such  person's  first 
and  other  sons  successively  in  tail 
male,  ib. 
A  will  altered  by  act  of  parliament  in 
one  respect,  and  confirmed  by  the 
act  in  other  respects,  is  to  be  con- 
strued in  such  other  respects  accord- 
ing to  the  intent  of  the  testator,  120. 
See  Intention  J  125.  186.  450. 

ParentheMy  129. 
Construction,  130. 

Words  in  a  will  may  be  surplusage,  ib. 
The  rule,  never  to  reject  words,  may 
give  way  to  support  the  testator's  in- 
tention, ib. 


WI 
Wills, 

See  In^licoHan,  131.  171.  377.  420. 
453.  508-9.  &c. 
Transpoeitiony  131. 

Words  expunged  by  construction,  ib. 

Construction  of  informal  words,  135. 
)  Will  directing  a  conveyance,  137. 

See  Presumptiony  140-1. 

Technical  expressions  in  wills,  should 
be  allowed  their  fixed  legal  import 
and  operation,  and  then  any  man 
may  secure  his  property  from  litiga- 
tion and  arbitrary  construction,  by 
applying  for  professional  assistance ; 
otherwise  no  testator  can  make  his  own 
will  even  with  such  assistance.  For 
the  force  of  his  expressions  must  de- 
pend upon  the  discernment  or  construc- 
tive talents  of  other  persons,  167-8. 

References  to  cases  on  the  construction 
of  technical  expressions  in  a  will,  ib. 
in  mar. 

To  construe  wills  merely  by  the  discre- 
tion of  the  judge,  would  enable  him 
to  dispose  of  the  property  according 
to  his  own  mind,  and  in  this  sense 
only  would  unlock  property,  170. 

A  testator  is  often  at  a  loss  to  expound 
his  own  intention,  and  it  is  no  wonder 
that  other  men  should  differ  widely 
in  their  constructions  of  it,  171-2. 

See  Titlesy  172. 

Rule  in  Shelley's  easey  172-3. 185. 
166.  199.  200. 

How  far  the  intent  of  a  testatcHr  should 
prevail  in  construing  a  will,  172. 

See  ScheduUy  174. 

Rules  of  interpretation,  188. 

As  to  the  Cy  pres  doctrine,  204.  n. 
Construction  according  to  the  general 

intention,  205.  n. 
Soma  cases  stated  in  which  the  Cy 
pres  doctrine  was  adopted,  ib. 

See  Cy  pres  doeiriney  208.  n. 

Personal  estate*  See  Cy  pres  doctrine^ 
ib. 

A  limitation  by  a  testator  to  his  own 
right  hdrs  in  default  of  issue,  though 
void,  may  show  an  intention  that  the 
right  heirs  are  not  to  take  while  there 
is  issue,  211. 

SeeJRanatfidert  Vettedy^l%  508-9.&C. 

Words  of  a  testator  are  generally  taken 
in  a  popular  sense,  ib. 
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Wills, 

Tenant  at  will.  See  Aeeernofiy  286. 

All  persons  claiming  under  a  will,  take 
as  volunteers,  and  are  thetefbreall 
equally  to  be  considered,  395-6. 

Will  marshalled  according  to  the  intent, 
by  transposing  a  trust  for  preserving 
contingent  remainders  to  another  part 
of  the  will,  337. 

Will  limiting  a  particular  estate  to  the 
testator's  heir,  with  a  contingent  re- 
mainder over,  and  no  ulterior  vested 
remainder,  is  not  vbid  in  its  creation; 
and  therefore  the  descent  of  the  in- 
heritance from  the  testator  to  the 
heir,  does  not  merge  the  particular 
estate,  343-4. 

The  general  construction  gives  efiect  to 
the  testator^s  intention,  so  &r  as  it 
can  be  done  consistently  with  the 
rules  of  law,  344. 

Feofiment  to  the  use  of  a  will,  351. 

See  DeMcent^  ib. 
Jibepanee^  355. 
TntM  to  $eU,  356-7. 

Gonatruction^  See  Dettisey  357-8. 

Contingent  remainders  devisable^  See 
D€tn$eyS66.  868. 

Statute  of  wills.  See  Remamder^  con- 
iingeniy  366.    Permuil  ettaUf  ib. 

See  Revocati&n^  ib. 

Statute  of  wills. 
Construction  oTthewcH'd  **  having,*' 
with  reference  to  contingent  re- 
mainders, &c.  370-71. 
.    See  PostibUUpy  371. 
HeirSy  375. 

Words  not  to  be  rejected,  See  /mi^, 
379. 

See  Future  eatale^y  6&c.  881.  n»  a.  2. 

Two  rules  of  construction ; 

1.  It  is  immaterial  which  worda  come 
first  or  last,  the  constmction  being 
on  the  whole  will,  387. 

2.  No  limitation  is  an  executory  de- 
vise, if  it  may  be  a  remainder,  ib. 

See  Heir$y  395-6. 

How  a£fected  by  the  statute  of  uses, 
416.  n.  a. 
.    See  Conditioih  426. 

Cross  remainders^  450. 
Will  disinheriting,  ^so.  See  AipKeafion, 

ib. 
Construction,  See  Or,  456, 


WO 
Wills, 
Whether  an  execution  of  marriage  arti- 
cles, in  the  ease  stated,  457. 
See  C<m8truction9  481. 
Of  personal  estate^  See  Rule  in  Shel' 

iep^s  casey  490. 
See  LeoMsfor  UveSy  395.  n.  d. 
PerpehtUt/j  502. 
Interests  eontiHgeniy  550.  &c. 
Residue^  556.  in  mar. 
See  more  of  Wills,  15.  23.  122.  146. 
164.  209.  n.  a.  254.  n.  e.    And  see 
Deviscy  generally. 
Wine,  See  Heir  loomsy  410. 
Words, 

Of  limitation,  }  ^o 
Of  purchase,  \ 
Of  purchase. 
Meaning  or  import  of  the  expression, 
78-9. 
What  are  words  of  limitation,  79« 
See  WiUsy  130. 

Informal  words^  See  Wilhy  136. 
See  hsuey  149.  153. 161.  163-4. 
Smsy  149-50. 
So,  152. 
Heirsy  154» 
Uncertain  or  doubtful  words,  161, 
See  Estatesy  163. 

NeS'    I  ^^^^'  ^^'  ^^  ^^  ***  ^^^' 
EldeUyS     %''^^*«'179. 

ffJieny  dsc.    accompanying  words  of 

limitation  over,  240. 
See   l¥%en,  241-2. 

Untily  ib. 
Adverbs  of  time,  whem^  6sc.  tkasy  &c. 

242. 
Wheny     . ) 
Tkemy  &c.  >  See  Wkeuy  246. 

Ify  &c.  Theny  dec.  See  CoHdOkmy  263. 

'\Havingy''  m  the  statuteof  wilM70-l. 

HiSy  See  PromouHy  377. 

Equivocal  words,  378. 

In  wills  are  not  to  be  fleeted.  See  Js- 

sucy  379. 
Theny,  See  Executory  cfeotict,  473, 

Or     ) 

-  *,  >  construction,  478.  ib.  n.  r. 

LeMving^  no  issue  bekind  Atsh  ^78.  n> 

t.  474.  n. 
ffhe  haa  no  suok  heirSy  See  Execuiarp 

devisesy  473.  n.  s.  475.  n. 
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WoKDS, 

See  Constructionj  473.  n.  $.  476.  n.  and 

generally, 
or  purchase,  See  Issue^  490.  n.  a. 
Immediately  from  txnc2  after  the  Je- 

cease,  &c.  491-2.  494. 
Leaving  no  heirs  of  the  body. 

Applied  to  personal  estate,  494. 

C  how    con- 

When,  ^c.  Then,  ^c.       J"^/£; 
Until,  A-e.  and  then,  «frc.  i  "v  *°1  _ 

tn.  d. 
If,  %tihen^  provided,  6cc,  See  Legacies, 
552.  n.  g. 
Writ, 

or  seisin,  See  Recovery,  181. 


YE 
Writ, 

Of  entry,  in  a  recovery,  868. 
Of  right.  See  Partition,  5J27. 
Wrowg, 

Cannot  be  taken  advantage  of  by  thd 

wrong-doer,  855. 
See  also,  248. 


Y. 


Ykars, 

Estate  for,  5.  n.  d.  and  see  Termi  of 

years,  generally. 
See  Accumulation,  484.  n.  /•  438.  n. 
Fractional  part  of  a  year.  See  AccumU' 

laiion,  434.  n.  I  439,  n. 
Twenty-one  years,  See  Accumulation, 

537.  n.  X.  &c. 


THE  END. 
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An  an^r  onM  iMnUng  or  00 
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